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PREFACE 

TO  THE  SECOND  EDITION. 


The  favourable  maimer  in  which  the  former  Edition  of 

this  Work  was  received  has  induced  the  Author  to  submit 

A  Second  Edition  to  the  Profession.    In  order  to  render  it 

still  more  practically  useful,  he  has  deemed  it  desirable  to 

revise  the  Work  throughout.     He  trusts  that  the  result 

I  of  the  Ubours  which  have  been  bestowed,  during  the 

•   interval  since  it  has  been  out  of  prints  will  compensate 

!    for  the  delay  in  its  second  appearance.  The  whole  treatise 

I    has  been  thoroughly  revised,  and  many  alterations  have 

been  made  in  the  arrangement  of  the  chapters,  sections, 

j    and  paragraphs,  which  appear  to  be  improvements.   Some 

y   subjects,  also,  which,  in  the  former  Edition,  were  only 

partially   treated,    have    been   materially   enlarged.     A 

y    considerable  portion  of  new  matter  has  been  introduced ; 

all  the  cases  bearing  upon  the  subject  which  have  been 

(     determined,  and  statutes  passed,  since  the  publication  of 
t  a2 
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the  former  Edition,  have  been  inserted  and  a  gre^ 
number  of  additional  Precedents  have  been  supplied,  m^ 
that  the  reader  will,  it  is  apprehended,  have  no 
in  selecting  a  form  adapted  to  every  kind  of  assiiraiioe 
affecting  the  Sale  and  Conveyance  of  Beal  Property. 


Plymouth, 
November  latf  1849. 
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I.  Proceedings  preliminary  to  the  Sale. 

1.  Ascertainment  of  Value. 

2.  Investigation  of  the  Title. 

3.  Advertising  the  Property. 

4.  Practical  Directions  for    framing    the 

Particulars  and  Conditions  of  Sale. 

Chap.  I.  The  laws  relative  to  the  sale  and  conveyance 
pro^nary  ^f  ^^^^  property  may,  we  think,  be  best  inves- 
proceedings.  tigated  by  taking  up  the  subject  at  its  very 
earliest  stage;  commencing  in  fact  &om  the 
time  at  which  the  client  first  goes  to  his  solicitor 
and  says,  "  Sell  this  property  for  me,"  to  the 
actual  completion  of  the  purchase.  To  efi^t 
this,  it  will  be  requisite,  first,  to  take  into  con- 
sideration those  matters  which  usually  precede 
the  contract;  then  the  contract  itself,  as  well  as 
the  capacity  of  the  contracting  parties  ;  and 
afterwards  minutely  to  trace  the  subject  through 
all  its  various  and  intricate  details,  until  the 
sale  is  finally  consummated  by  the  actual  con- 
veyance to  the  purchaser. 
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A  careful  conduct  of  the  preliminary  matters    ^'^-  '* 
is  ever  of  the  greatest  importance,  as  a  very  Prthmmarf 
trLfling   oversight  at  the  commencement    may  ''T!!!!.'^* 
cause  a  series  of  difficulties,  and   those  often  impor^oe 
accompanied   with    expense    as  well  as  dehiy  amngemait 
throughout  the  whole  course  of  the  transaction,  S^Sj^ 
which  a  little  eariy  care  and  foresight  might  matterB. 
have  prevented.     These  preliminary  proceedings 
may  be  ranked  under  the  four  following  heads: 
Tiz. — 1.  The  ascertainment  of  the  value  of  the 
property  which  is  to  be  the  subject-matter  of 
sale.     2.  The  investigation  of  the  title  of  that 
property.       3.    The  advertisements.      And,   4. 
The  manner  in  which  the  contract  or  conditions 
of  sale,  under  which  it  is  to  be  sold,  should  be 
prepared. 

1.  Ascertainment  of  Value, 

The  value  of  the  property  may  sometimes  be  Ascertain- 
arrived  at  without  much  trouble  or  difficulty,  ^Jj  °^ 
particularly  if  it  has  been  the  subject  of  repeated 
sales,  and  has  for  a  series  of  years  undergone 
but  few  alterations.  But  when,  on  the  other 
hand,  it  has  been  the  subject  of  a  variety  of 
changes,  the  task  becomes  far  more  difficult. 
During  the  last  twenty  or  thirty  years,  many 
barren  tracts  of  country  have  been  inclosed,  and 
brought  into  different  degrees  of  cultivation  ; 
some  to  the  great  advantage  of  the  improvers, 
whilst  others  have  afforded  a  very  inadequate 
return  for  the  immense  labour  and  vast  sums  of 
money  that  have  been  expended  upon  them. 
Some  lands  presenting  but  a  sterile  and  un- 
profitable surface,  contain  rich  mines  of  hidden 
wealth  beneath;  and  others,  though  of  small  im- 
portance in  their  present  state,  may  eventually 
become  so,  in  consequence  of  offering  a  favour- 
able situation  for  buildings  or  other  improve- 
ments. To  arrive  at  the  true  value  of  property 
thus  situated    must   always  be   attended  with 
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Chaf^i.    difficulty.     The  annual  sum  it  produces  at  rack- 
Preliminary  rent  affords  at  best  but  an  uncertain  criterion, 

^ "*'*■  as  the  utmost  it  can  accomplish  is  to  speak  of  the 

then  present  surface  value.      In  cases  of  thb 
nature,   therefore,  the  advice  of  surveyors  and 
other  scientific  persons  should  always  be  taken; 
as  few,  if  any,  professional  gentlemen,  however 
well  stored  their  minds  may  be  with  legal  lore  or 
general  information,  can  be  capable  of  arriving 
at  a  just  conclusion  in  matters  of  this  kind,  par- 
ticularly in  a  locality  they  are  unacquainted  with. 
a^ertaSiM      -^  great  facility  has,  however,  been  latterly 
parcels  by     afforded  throughout  the  kingdom  for  procuring 
^de?Tithe  ©States  to  be  surveyed,  valued,  and  mapped  by 
Commuta-    means  of  the   surveys  taken  under  the   Tithe 
tion  Act.       Commutation  Act  (6  &  7  Will.  4,  c.  7 1 ;  7  WilL  4 
&  1   Vict.  c.  69;  1  &  2  Vict.  c.   64;    2   &  3 
Vict.  c.  32),  forming,  in  fact,  a  kind  of  Domes- 
day book  for  future  generations,  which  seems 
likely,   in   many   ways,  to  prove  highly  bene- 
ficial to  the  present  and  future  proprietors  of 
landed  property. 

2.  Investigation  of  Title, 

of^preS^ffiy  ^^^  *^  prevailing  practice  of  the  vendor's 
investigating  solicitor  delaying  to  investigate  his  client's  title 
until  the  latter,  by  signing  the  contract  for  its 
disposal,  has  bound  himself  to  furnish  it  uncon- 
ditionally, has  sometimes  been  productive  of  the 
most  serious  consequences,  whilst  its  usual  results 
are  delays,  rarely  unattended  with  expense  often 
considerable,  and  always  annoying ;  nor  are  in- 
stances wanting  in  which  a  neglect  of  this  kind 
has  been  productive  of  such  cost  and  delay  as  in 
the  end  to  ruin  a  vendor  outright,  instead  of  re- 
lieving him  from  some  temporai'y  embarrassment 
which  was  his  sole  inducement  for  disposing  of 
his  property. 
Vendor  A  vendor  who  is  unacquainted  with  the  true 

bound  by  his  ^^^^  ^^  y^  ^l^l^  ^^^  possibly,  by  the  simple  act 
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o£  signing  a  general  agreement  to  sell,  bind  him-    chap.  i. 
self  to  famish  information  respecting  his  property  j»rt>^Zt«ry 
-which,  if  done,  will  not  only  effectually  deter  any  firoceedingt. 
one  from  completing  the  purchase,  but  may  ex-  mcreement  to 
pose  the  owner  of  it  to  eviction,  or  at  any  rate  to  fnSn»tioi7 
litigation,  by  exposing  the  weakness  of  his  estate ;  respecting 
^vhich  may,  and,  indeed,  often  has  been  communi-  **^*  property. 
cated  to  persons  having  claims  upon  the  property: 
(See8  Ves.  141.)    Now  had  the  title  been  pre- 
viously investigated,  and  had  it  been  discovered 
that  the  defects  were  incurable,  and  at  the  same 
time  of  such  a  dangerous  nature  that  their  disclo- 
sure would  tend  to  the  mischievous  results  above 
alluded  to,  how  much  more  prudent  a  course  would 
it  have  been  to  have  avoided  incurring  so  great 
a  risk  by  thus  placing  the  property  in  the  market, 
where,  after  all,  there  was  so  Uttle  prospect  of 
its  being  sold.     And  even  where  a  title  is  quite 
safe,  it  will  often  be  advisable  for  a  vendor  to 
protect  himself  against  unnecessary  delay — ^for 
few  men  sell  their  estates  who  are  not  in  want  of 
the  purchase-money — ^as  well  as  from  unnecessary 
expenditure,  arising  from  objections  or  requisi- 
tions, often  frivolously,  and  sometimes  even  vexa- 
tiously  made.     It  sometimes  happens  that  some 
of  the  earlier  instruments  of  title,  or  some  recited 
deeds  or  other  documents  relating  to  the  property, 
may  be  lost,  or  the  vendor  may  be  unable  to  ob- 
tain their  production ;  or  they  can  only  be  pro- 
cured at  a  vast  expense  in  proportion  to  the 
ittnount  of  the  purchase-money.     Some  minor 
'points  may  also  arise,  which,   though  scarcely 
Ipossible  to  prejudice  a  purchaser,  he  might,  if  he 
pleases,  insist  upon  having  cleared  up^  and  so 
Intail  very  heavy  costs  upon  the  vendor.     This, 
sales  of  small  properties,  has  in  some  instances 
Exceeded  the  actual  amount  of  the  purchase- 
oney,  and  may,  indeed,  occur  in  the  sale  of 
tates  of  considerable  value,  when  sold  in  small 
lots  and  the  title-deeds  are  numerous  ;  for  each 
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Chap,  I.    j^^  forming  a  distinct  subject-matter  of  sale,  each 
Preliminary  purchaser  is  entitled  to  have  attested  copies  of 
process.  ^  ^^^  title-deeds  necessary  to  establish  his  title, 
where  they  are  not  delivered  over  to  him  at  the 
time  of  completing  the  purchase  ;  and  all  these, 
in  the  absence  of  an  express  stipulation  to   the 
contrary,  must  be  furnished  by  the  vendor  at  his 
own  expense.     An  instance  once  occurred  CJBird 
V.  Z€  Fevre,  6  Ves.  460,  n.  (a) ;  see  also  Berry 
V.   Young,  2  Esp.  N.  P.  C.  640  (n.) ;    Dare  v. 
Tucker,  6  Yes.  460;  Boughton  v.  JeweU,  15  ibid. 
176 ;  Barclay  v.  RainCy   1   Sim.  &  Stu.  449) 
where,  in  the  absence  of  a  provision  of  this  kind, 
an  estate  having  been  sold  in  200  lots,  it  cost  the 
vendor  2,000/.  to  furnish  the  various  purchasers 
with  the  attested  copies  which  they  insisted,  as 
they  had  clearly  a  right  to  do,  upon  being  sup- 
plied with. 
Advantages       Now  most,  if  not  cvcry  one,  of  the  evils  re- 
%^SS^l  suiting  from  the  above  causes,  might  have  been 
ditions  of     avoided  by  well-penned  conditions  of  sale,  which, 
without  the  slightest  injustice  to  the  purchaser, 
would  have  protected  the  vendor  from  all  the 
difficulties  in  which  the  particular  circumstances 
of  his  title  would  otherwise  have  placed  him. 
Vendor's  The  Vendor's  solicitor  should  also  take  especial 

terest  m  the  carc  to  ascertain  the  actual  estate  or  interest  his 
SouwL  ^^^^^  takes  in  the  property,  as  also  the  nature 
ascertained,  and  tenure  of  the  property  itself,  and  all  its  in- 
cidents and  liabilities.  K  the  vendor  takes  but 
a  limited  interest,  as  for  years,  or  for  his  own 
Hfe,  or  his  estate  is  determinable  on  the  lives  of 
others,  his  solicitor  should  strive  to  ascertain 
how  that  interest  may  be  disposed  of  to  the 
greatest  possible  advantage.  If  the  estate  be 
determinable  upon  lives,  he  should  ascertain 
whether  any  of  the  lives  are  insured,  and  if  so^ 
whether  any  of  the  policies  are  in  the  possession 
Or  under  the  control  of  the  vendor,  and  whether 
in  the  latter  case  the  policy  might  not  be  advan* 
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tageoaslj  disposed  of  with  the  property.  Whe-  ^■^*  '• 
therein  ease  none  of  the  lives  are  insured,  it  might 
not  be  advisable  to  do  so  before  offering  the 
property  for  sale;  and,  if  so,  then  which  H  the 
lives  it  would  be  most  eligible  to  select;  and 
here  it  may  be  proper  to  remark  that  there  are 
some  insurance  offices  which,  under  certain  re* 
strictions,  will  undertake  to  insure  even  un* 
healthy  lives. 

Another  important  subject  of  inquiry,  where  Where  Ten- 
a  vendor  takes  a  limited  interest,  is,  whether  SSStSd*'  * 
that  interest  might  not  be  more  advantageously  mterMtoniy. 
disposed  of  if  the  concurrence  of  other  parties, 
also  interested,  could  be  obtained ;  as  the  con- 
currence of  the  reversioner  where  the  party 
wishing  to  sell  is  only  tenant  for  life;  or  vice 
versa^  the  concurrence  of  the  tenant  for  life, 
where  the  intended  vendor  is  only  entitled  to 
the  reversion  expectant  on  the  determination  of 
such  prior  life  estate. 

Where  there  are  any  outstanding  estates  in  As  to  oat- 
third  persons,  who  take  no  beneficial  interest  in  SutoTin 
the   premises :  as  where  a  mortgage  has  been  thim  per- 
paid  off^  but  there  has  been  no  reconveyance  of  '°°"* 
the  mortgaged  premises,  it  will  frequently  be 
advisable  to  get  all  these   conveyed,  either   to 
the  vendor  himself,  or  to  a  trustee  for  him,  prior 
to  offering  the  property  for  sale.     It  has  often 
happened  that   persons   would   readily  concur 
in    an   assurance  for    the    purpose   of   simply 
strengthening  the  owner's  title  to  his  possessions, 
yet  when  they  find  the  property  is  in  the  market, 
and  suppose  their  conveyance  essential  to  com- 
plete the  sale,  will  give  a  great  deal  of  trouble, 
and  make  very  exorbitant  demands,  which  they 
would  never  have  dreamt  of  doing  if  they  had 
not  supposed  the  vendor  wanted  to  sell  the  pro- 
perty.  It  is  true  a  court  of  equity  would  in  most 
instances  compel  parties  of  this  kind  to  concur. 
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^9l^A^I&^MM  AAA  .iB^aA^ 

rrwmHtniMfry 
proceedbagt. 

Sometimes 
neceessryto 
Ascertain 
whether  a 
sale  by  pri- 
yate  contract 
wlUbemore 
eligible  than 
an  auction. 

Special 
sttpolations 
where 
advisable. 


but  still  the  necessitj  of  adopting  such  a  course 
should  if  possible  be  avoided. 

Another  important  question  often  arises,  which 
renders  it  especially  necessary  for  a  solicitor  to 
be  acquainted  with  the  true  state  of  his  client's 
title;  and  that  is,  whether  such  title  majr  not  be 
so  circumstanced  as  to  render  a  sale  by  priTate 
contract  a  more  eligible  mode  of  proceeding  than 
a  public  auction. 

A  title  may  be,  and  indeed  often  is,  so  situated 
as  to  render  it  prudent  for  a  vendor  to  insert 
such  special  stipulations  in  his  contract,  which, 
though  open  to  little  or  little  or  no  objection  when 
privately  discussed,  would,  if  submitted  without 
comment  to  the  pubHc  in  the  ordinary  conditions 
attendant  on  an  auction,  tend  very  considerably 
to  damp  the  sale,  and  perhaps  even  have  the 
effect  of  deterring  parties  from  bidding  for  the 
property  at  all.  It  often  happens  that  there  are 
some  dormant  claims  upon  the  estate,  which, 
though  not  likely  to  be  made,  are  yet  a  fatal 
objection  to  the  title.  Rights  may  also  have 
been  reserved  by  former  grantors  which  have 
never  been  exercised,  and^  in  all  human  pro- 
bability, never  will,  as  a  right  of  digging  and 
searching  for  minerals  in  a  district  unadapted  for 
mining  purposes.  An  inability  to  complete  the 
title  until  a  future  period,  on  account  of  some  ef 
the  conveying  parties  being  under  age,  not  un- 
frequently  occurs.  It  sometimes  also  happens 
that  a  person  having  a  claim  upon  the  property, 
and  whose  interest  determines  with  his  life  or 
failure  of  issue,  is  dead,  and,  there  is  every  rea- 
son to  believe,  without  leaving  issue,  but  there 
is  no  conclusive  evidence  to  prove  either  of  those 
facts.  It  may  also  happen,  that  some  of  the 
earlier  title-deeds  are  lost,  or  the  vendor  is  un- 
able to  produce  them,  or  he  has  a  mere  possessory 
title,  without  any  evidence  whatever  to  show  its 
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commencemeiit,  in  which  case  even  a  peaceable  ^^^''  '* 
and  uninterrupted  possession  of  sixty  years  will  Preitmimtr^ 
not  confer  a  good  title,  unless  its  origin  can  be  — 
shown;  nor  has  the  recent  Statute  of  Limitations 
(stat  3  &  4  WilL  4,  c.  27)  made  anj  alteration 
in  the  law  in  this  respect.  ( Cooper  v.  Emeryy 
PhilL  388;  Hodgkinson  v.  Coopery  6  L.  T.  451.) 
Now  all  these  impediments  above  enumerated, 
though  forming  a  serious  objection  to  a  title,  ma/ 
jet  in  a  great  measure  be  obviated  bj  a  private 
arrangement  between  the  parties.  A  purchaser 
may  be  satisfied,  after  a  fair  discussion  upon  the 
subject,  that  the  dormant  claims  can  never  pos^- 
siblj  be  asserted;  that  no  exercise  of  the  reserved 
rights  will  ever  be  attempted,  the  effect  of  which 
would  be  to  incur  a  considerable  amount  of  ex- 
pense, without  the  possibilitj  of  any  benefit  being 
derived  firom  it.  When  any  of  the  necessary 
conveying  parties  are  under  age,  some  arrange- 
ment may  generally  be  entered  into,  where  the 
parties  are  ready  and  willing  so  to  do,  by  which 
the  purchaser  may  be  allowed  to  retain  a  pro- 
portionate part  of  the  purchase-money  until  the 
title  is  perfected  by  the  concurrence  of  the  minors. 
And  in  all  the  other  instances  where  the  vendor 
is  in  affluent  circumstances,  and  has  no  objection 
to  give  the  purchaser  a  sufficient  indemnity,  the 
matter  may  generally  be  arranged  to  the  mutual 
satisfaction  of  all  parties. 

3.  Advertising  the  Property, 

If  the  lands  which  are  the  subject-matter  of  ^jT^^J^'rin 
sale  are  designed  to  be  sold  by  public  auction,  advertine- 
the  advertisement  should  state  the  day ;  the  time  '"®"^*" 
and  place  of  sale ;  the  name  of  the  auctioneer, 
and  the  name  and  place  of  abode  of  the  vendor's 
agent  or  solicitor.     It  should  also  contain  a  ge- 
neral description  of  the  prc^rty,  number  of  lots, 
quantity   of  acres,  and  the  particular  kind  of 
tenure  under  which  it  is  holden.     Should  the 
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CHi^i.    ggtate,  as  often  happens,  be  sold  by  private  con- 

preuminary  tract  before  the  arrival  of  the  day  when  the  sale 

pr  — xng».  .^  advertised  to  take  place,  or  should  any  other 

events  arise  to  prevent  the  sale  from  taking  place 

at  the  appointed  time,  early  notice  to  that  effect 

should  be  given,  and  should  be  circulated  in  such 

way  as  to  obtain  equal  publicity  as  the  previous 

advertisements;  in  order  that  parties  may  not 

be  put  to  the  trouble  and  expense  of  attending 

the  proposed  place  of  sale,  when  no  actual  sale  is 

intended  to  take  place  there. 

^*£made       ^^^^^  *  sale  is  to  be  made  under  a  decree  of 

under  a        a  court  of  equity,  the  practice  is  for  the  particu- 

decree.         j^^^g  ^^  g^^  ^^  y^^  prepared  and  approved  of  by 

the  master  previously  to  the  advertisement  of 
the  property,  and  his  signature  must  be  procured 
before  this  can  be  done.  In  sales  of  this  kind 
there  are  always  two  advertisements.  In  the 
first,  no  time  of  sale  is  appointed ;  but  in  the 
second  (termed  the  preremptory  advertisement), 
which  is  usually  inserted  about  three  weeks 
afterwards,  the  time  and  place  of  sale  is  fixed 
upon,  and  copies  of  this  advertisement  are  put 
into  other  newspapers  :  usually  in  one  or  two 
well-circulated  London  papers,  and  such  pro- 
vincial ones  as  are  in  the  most  general  circula- 
tion in  the  neighbourhood  of  the  property.  (Smith, 
Pract.  172,  2nd  edit.  ;  1  Turn.  Pract.  127.) 

4.  Practical  Directions  for  framing  the  Par-- 
ticulars  and  Conditions  of  Sale, 

1.  As  to   the  particulars  relating   to    the 

suhject-matter  of  sale, 

2,  The  conditions  subject  to  which  the  pro- 

perty is  to  be  sold. 

Practical  1,  As  to  the  particulars  relating  to  the  subfeet- 

directtoftffor         ..  /»       »  rm_  .•  /•     i      *^ 

preparfng     matter  of  sate. — I  he  preparation  of  the  par- 
^*2^^*"    ticulars  and  conditions  of  side  will  require  con- 
siderable attention;  and  the  mode  in  which  these 
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should  be  framed  will  in  many  instances,  as  I  ^'^'  '• 
have  before  remarked,  depend  upon  the  parti-  Pnummmy 
cular  state  of  the  vendor's  title,  and  the  evidence  '''■*^*^ 
by  which  it  can  be  supported.  On  this  account, 
therefore,  no  pains  should  be  spared  to  render 
them  dear  and  explicit,  as  they  will  admit  of  no 
parol  explanation  either  by  the  auctioneer  or 
anybody  else,  for  the  purpose  of  adding  to,  sub- 
tracting from,  or  contradicting  anything  con- 
tained in  them  ( Gunnis  v.  Erhart,  1  H.  Black. 
289;  Powell  Y,  Edmunds,  12  East,  6;  Jones  v. 
Edney,  3  Camp.  N.  P.  C.  285;  SheUon  v. 
Lwins,  3  Cromp.  &  Jerv.  411;  Bradshaw  v. 
Bennett,  5  Car.  &  Pay.  48);  a  rule  of  law  falling 
not  only  within  the  very  letter  of  the  statute  of 
frauds  and  peijuries,  but  founded  also  upon  the 
rules  of  common  law  that  existed  long  before,  and 
which  apply  equally  both  to  vendor  and  to  pur- 
chaser. {Preston  v.  Morcedu,  2  W.  Black.  1249; 
Parteriche  v.  Powlett,  2  Atk.  384;  Davis  v. 
Symonds,  1  Cox,  402 ;  Lawson  v.  Lande,  1  Dick. 
436;  Jenkinson  v.  Pepys,  6  Ves.  330;  Higgonson 
V.  Clowes,  15  ibid.  516;  Granger  v.  Worms, 
3  Camp.  N.  P.  C.  33 ;  Tomkins  v.  White, 
3  Smith,  435.) 

The  conditions  should  commence  with  setting  How  condi- 
fbrth  the  time  and  place  of  sale,  the  name  of  the  Should  ^^^ 
auctioneer,  and  then  stating  on  whose  behalf  the  commence. 
property  is  sold,  with  a  description  of  the  pro- 
perty itself,  which  should  be  shortly,  but  accu- 
rately, described.   The  particular  kind  of  tenure, 
as  freehold,  leasehold,  or  copyhold,  should  be 
mentioned,  as  also  th^  burdens  or  charges,  if 
any,  subject  to  which  the  estate  is  intended  to 
be  sold. 

It  is  now  a  very  common  practice  to  annex  How  the 
particulars  describing  the  property  to  the  con-  should  be  set 
ditions  of  sale,  setting  out  a  description  of  the  °^*- 
different  closes,  and  the  number  of  acres  con- 
tained in  each.     This  is  also  usual  where  the 
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Chap.  I. 


estate  is  sold  in  lots.  Sometimes,  however,  where 
^ft^iwiy»y  the  estate  is  sold  as  an  entirety,  and  not  in  lots, 
the  practice  has  been  to  give  a  mere  general 
description,  to  the  following  effect: — 

Conditions  of  an  auction  hdd  at  tiie  White  Hart  Inn,  in  the 

town  of  Okehampton,  in  the  county  of  Devon,  by  Mr.  P ,  a 

licensed  anctioneer,  on  the  day  of  ,  ffx  selfing,  on 

behalf  of  A.  B.,  Esq.,  the  fee  simple  and  inheritance  in  poesea- 
sion  of  an  that  capital  barton,  messnage,  and  fium  <;alled 

E ,  situate,  lying,  and  being  in  the  parish  of  L ,  in  the 

said  comity  of  Devon,  containing,  by  admeasurement,  250a.  2r.  3p. 
statute  measure,  or  thereabouts. 

Where  the  estate  is  sold  in  lots,  a  form  of 
particulars  corresponding  with  the  following  TiriU 
be  found  well  adapted  to  the  purpose: — 

No.  1. 


2 
3 

4 
5 


Tenements. 


Home  tenement,  otherwise  Gran- 
diflon's  close 

Giandison  Wood 

Tenement  in  Week,  and  common 

Smith'fldoBe 

Tenement  (Boger's),  and  water 
gristmills 


Quantities  in 

statute 

\  measure. 

A. 

a. 

p. 

23 

2 

89 

28 

2 

20 

10 

0 

39 

16 

1 

30 

5 

2 

1 

And  so  on,  describing  the  different  lots  accord- 
ing to  their  respective  descriptions. 

Where  the  sale  is  of  a  leasehold  property  de- 
terminable on  liyes,  the  age  of  the  lives  should 
be  set  out  in  the  particulars,  as  follows: — 


Lots. 

Particulars. 

Age  of 

Lives  in  the 

year  1846. 

Quantities 

in  statute 
measure. 

6 
7 
8 

9 

Crosse's  tenement  

26    24    54 
46    21     — 

71    69    60 

40    86    — 

A.    a.    p. 
12    0      4 

24  2    28 

25  2     14 
1     1     25 

South  Close 

Eworthy  Coppice  and  Daw's 
Wood 

Two  cottages  and  gardens  in 
Eworthy    
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It  sometimes  happens  that  where  an  estate  is    cma>.  i. 
atM  in  lots,  some  of  such  lots  are  sold  on  behalf  ri'wMwumm'p 
of  different  parties,  as  where  a  person  mortgages  **^"^^^^^- 
different  portions  of  his  property  to  distinct  par*  How  Mrtiea- 
ties  who  all  concur  in  the  sale,  under  a  power  or  be  made 
trust  for  sale  contained  in  the  respective  deeds  ^^  v^^ 
under  which  thej  claim;  in  which  case  the  name  mm  on 
of  the  party  in  whose  behalf  such  portion  of  the  ^^St 
property  is  sold  may  be  set  out  at  the  end  of  the  pvties. 
description  of  such  property  in  the   following 
terms,  viz: — 

These  lots  are  sdd  for  and  on  behalf  of  John  Smith,  of,  &c., 
gentleman,  under  the  seTenJ  trosts  and  powers  of  sale  contained 
in  certain  indentures  of  mortgage,  bearing  date  respectiTely 
the  and  days  of  1841. 

Where  the  property  is  leasehold,  the  term  for  Term  for 
which  the  premises  are  holden,  the  amount  of^^^' 
the  outgoings,  and  the  duration  of  the  vendor's  ^*^® J  ^ 
interest,  should  be  accurately  set  forth,  as  a  wilful  suied. 
misdescription  in  either  of  these  matters  might 
vitiate  the  sale.    {Farrer  v.  Nightingale^  2  £sp. 
N.  P.  C.  639 ;   Buke  of  Norfolk  v.   Worthyy 
1  Camp.  N.  F.  C.  337 ;  Pasley  v.  Freeman^ 
d  T.  R.  21;    Stewart  v.  AlHstoUy   J    Mer.  26; 
Waring  v.  Hoggart,  1  Ry.  &  M.  39;  Flight  v. 
Booth,  1   Bing.  N.  C.  370;  Ballard  v.  Way, 
1  Mees.  &  Wels.520.)   Thus  in  the  case  in  Jones 
V.  Edney  (3  Camp,  N.  P.  C.  337),  where  in  the 
particulars  of  sale  of  a  leasehold  house  it  was 
stated  to  be    "a  free  public'housey**  when  in 
point  of  fact  the  lease  contained  an  express 
covenant  to  take    beer    from  the  lessor,  upon 
which  ground  the  purchaser  refused  to  complete 
the  contract,  and,  having  brought   his  action, 
recovered  back  the  amount  of  the  deposit-money 
he  had  previously  paid.  And  wherever  the  cove-  CoTsnants  m 
oants  of  a  lease  are  set  out  care  should  be  taken  ahoaid  tw 
to  state  them  exactly  according  to  the  facts.  *«*o»*- 
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PreUminaiy 
proceedings. 


As  to  copy- 
holds. 


Estates  de- 
terminable 
on  lives. 


Property 
should  be 
correctly 
described. 


"  Common  and  usual  covenants"  in  a  lease  of  a 
public-house,  have  been  construed  to  include 
covenants  to  pay  land  tax,  sewer's  rate,  and 
other  taxes,  and  a  proviso  for  re-entry,  if  any 
business  but  that  of  a  victualler  should  be  car- 
ried on  in  the  house:  {Bennet  v.  Womcu^ky  7  B. 
h  C.  627,  S.  C;  1  Mann.  &  Ky.  644.) 

In  the  case  of  copyholds,  also,  the  nature  of 
the  tenure  and  the  terms  upon  which  they  are 
holden  should  also  be  set  forth. 

Where  the  estate  is  determinable  on  lives, 
whether  it  be  leasehold  or  copyhold,  should  any 
of  the  lives  drop  before  the  sale,  the  particulars 
should  be  altered  so  as  to  correspond  with  that 
circumstance ;  as  a  parol  statement  of  that  fact 
by  the  auctioneer,  although  publicly  made  at  the 
time  of  sale,  will  be  insufficient;  upon  the  long- 
established  principle  {Powell  v.  Edmunds^  12 
East,  6 ;  Jones  v.  Edney,  3  Camp.  9  P.  C.  286 ; 
Jenkinson  v.  Pepys^  6  Ves.  330;  Parteriche  v. 
Powlett,  2  Atk.  384;  29  Car.  2,  c.  3,  s.  4),  that 
written  statements  cannot  be  varied  by  word  of 
mouth ;  and  a  purchaser  in  such  case  would  be 
allowed  to  rescind  the  contract  on  account  of  the 
duration  of  the  vendor's  estate  in  the  premises 
having  been  so  misrepresented  in  the  particulars 
of  sale:  {Bradshaw  v.  Bennett,  5  C.  &  P.  48.) 

In  no  case  whatever  should  the  property,  of 
what  nature  or  tenure  soever  it  may  chance  to 
be,  be  exaggerated  in  extent^  or  in  any  case 
be  wilfully  misdescribed ;  for  if  this  be  proved, 
a  purchaser  cannot  be  conapelled  to  com- 
plete the  sale  even  with  a  compensation ;  as 
where  an  estate  was  stated  to  be  but  one  mile 
from  a  borough  town,  from  which  it  turned  out 
to  be  three  or  four  miles  distant:  (Duke  of  Nor- 
folk V.  Worth,  1  Camp.  N.  P.  C.  337.)  So  if  a 
vendor  were  to  profess  to  sell  an  estate  with  the 
right  of  shooting  over  it,  which  ^M^^  ^^  t^<^ 
possess,  and  consequently  could  naSH^>{Stock 
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y.  Rooky  1  T.  R.  337);  or  to  sell  An  estate  tithe-  Chap.  i. 
free,  which,  in  point  of  fact,  was  not  so  (  Stewart  ri^fmimMt 
V.  AlUsUmy  1  Mer.  26)  ;  or  the  particulars  are  ^«w»*v». 
silent  as  to  the  existence  of  a  right  of  way 
over  the  property  {Dykes  v.  Blake^  4  Bing. 
N.S.  463);  the  purchaser  in  either  of  such  cases 
would  be  at  liberty  to  vacate  the  sale,  and  could 
not  be  compelled  to  complete  it  upon  being 
allowed  a  compensation  for  the  decreiuBed  value. 
And  where  a  composition  is  provided  for  by  the 
express  terms  of  the  conditions,  still,  if  no  accu- 
rate estimate  can  be  arrived  at  as  to  the  amount 
of  diminution  in  value,  the  purchaser  will  be  at 
liberty  to  annul  the  contract:  {Sherwood  v. 
Robins,  5  Car.  &  Pay.  339.)  The  concealment  of 
any  easement  or  right  in  anywise  affecting  the 
property  vested  in  these  parties,  will  afford  a 
purchaser  sufficient  groimds  for  rescinding  the 
contract.  Hence,  where  a  vendor  put  up  for  sale 
by  auction  land  described  as  eligible  for  building, 
and  after  a  contract  had  been  made  the  pur- 
chaser discovered  that  there  existed  rights  in 
third  parties  to  have  water  supplied  to  them 
through  parts  of  the  land,  by  means  of  an  under- 
ground course,  with  liberty  for  such  third  parties 
to  open,  cleanse,  and  repair  the  watercourse, 
making  satisfaction  for  damage  done  by  them:  it 
was  held,  that  the  vendor  could  not,  under  the  cir- 
cumstances, enforce  the  contract,  and  that  exist- 
ence of  the  easement  was  not  a  subject  for  com- 
pensation: (  Shackleton  v.  Sutcliffe,  V.-C.  Bruce*s 
Court,  Nov.  5, 6, 8,  and  18;  10  LawT.  411.)  Yet, 
generally  speaking,  where  there  is  a  misdescription 
merely  as  to  the  quantity  of  acres,  it  is  usually 
treated  as  a  matter  of  compensation  by  a  court 
of  equity,  the  amount  of  which  the  purchaser 
will  be  allowed  to  deduct  out  of  his  purchase- 
money,  and  this  without  any  necessity  on  his 
part  of  showing  any  fraudulent  intent  upon  the 
part  of  the  vendor.     And  notwithstanding  it  has 
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chak  I.     been  held  that  a  purchaser  will  not  be  entitled 
FrHwunary  to  an    abatement  in   price  for  a  deficiency    in 
prooee(Ung$.  qmmtjty    where    the    conditions    describe     the 
estate  as  containing  so  many  acres,  be  the  same 
more  or  less  (  Winch  \.  ff^nchester,  1  Ves.  &]Bea. 
375);  yet  this  rule  will  only  hold  where   the 
vendor  is  himself  ignorant  of  the  true  state  <^ 
the  facts;  for  if  it  could  be  shown  that  he  vras 
aware  of  what  the  exact  quantity  was,  and    der 
scribed  the  property   as  containing  more,   the 
mere  insertion  of  the  words  "^e  the  same  more  or 
less^  would  not  protect  his  fraudulent  statement, 
and  he  would  be  compelled  to  allow  a  propor- 
tionate abatement  in  price  to  make  up  for  the  defi- 
ciency in  quantity:  {Duke  of  Norfolk  r.  Worthy^ 
1  Camp.  N.  P.  C.  337.)     Where  any  doubt  exists 
as  to  the  exact  number  of  acres,  and  the  vendor 
is  unwilling  to  incur  the  expense  of  having  the 
property  surveyed,  it  is  a  common  practice  to  in- 
sert in  the  conditions,  '^  that  the  number  of  acres 
advertised  as  being  according  to  admeasurement, 
are  believed  to  be  correct,  but  are  not  warranted 
to  be  so."  But  a  clause  of  this  kind  would  not  pro- 
tect a  wilful  and  fraudulent  misstatement  where 
the  vendor  knew  what  the  real  extent  actually  was. 
Measure-  Before  the  statute  of  5  Geo.  4,  c.  2,  where  a 

°*®° '  person  entered  into  a  contract  for  the  sale  of  any 

specified  number  of  acres  known  by  estimation 
of  limits,  such  acres  were  to  be  taken  according 
to  the  estimation  of  the  country  where  the  lands 
were  situate,  and  not  according  to  statute  mea- 
sure: (Morgan  v.  Tedcastley  Poph.  55;  Floyd  v. 
Bethell,  1  Bol.  Rep.  620.)  But  the  law  is  now^ 
altered  in  this  respect  by  the  enactment  above 
referred  to,  which  directs,  that  in  all  cases  where 
any  special  agreement  shall  be  made  in  respect 
of  any  measure  established  by  local  custom,  the 
proportion  which  every  such  local  measure  shall 
bear  to  any  of  the  said  standard  measures  set 
forth  by  that  act,  shall  be  specified  in  the  agree- 
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ment,  otherwise  sach  agreement  shall  be  null    Cbaf.  i. 

and  void.  Frtiiminmy 

WTiere  the  property  is  intended  to  be  sold  proceedings. 
sabject   to  any  incumbrances,  the   extent  and  ai  to  aanni- 
nature  of  such  incumbrances  should  be  set  forth  SSum?"*'**' 
in  the  conditions,  particularly  where  the  vendor  bnuice*. 
cannot  compel  the  parties  to  release  their  inte- 
rests; in  which  case,  in  the  absence  of  a  pro- 
vision of  this  kind,  the  incumbrances,  as  matters 
of  title,  and  not  simply  of  conveyance,  may  afford 
ground  for  rescinding  the  contract  in  toto,  Mort-  Mortgages 
gages  and  judgments  are,  however,  considered  ^nu  mew 
as  mere  matters    of    conveyance   { Booth hjf  v.  «n*tter  of 
Walker^  1  Mad.  Rep.  199;   Townsend  v.  Cham-  nnS^notof  * 
pemowny  1  You.  &  Jerv.  449),  and  are  therefore  ^*^'* 
no  fatal  objection  to  the  title;  and  annuities  seem 
also  at  one  time  to  have  been  viewed  in  the  same 
light  {Berkley  v.   Dauh,  16  Ves.  380);    but  it  ^jnidttM » 
seems  now  to  be  determined  that  a  charge  oftiontoamifl. 
annuities  affords  a  solid  ground  of  objection  to 
the  title,  as  the  lands  onerated  with  them  will 
continue  so  charged  in  the  hands  of  a  purchaser, 
the  vendor  having  no  right  to  compel  them  to 
release  their  interests;  because  it  was  the  very 
purpose  of  making  the  land  a  fund  for  that  pay- 
ment that  it  should  be  a  constant  and  subsisting 
fond  {Elliott  V.  Merrymany  Barnard.  82 ;   Wynn 
V.  FFtlliams,  5  Ves.  130;   Page  v.  Adam,    10 
L.   J.  N.    S.    407);    consequently,  unless    the 
vendor  can  prevail  upon  the  annuitants  to  re- 
lease their  interests,  the  purchaser  may  refuse 
to  complete  the  purchase.    Where,  therefore,  the 
property  is  designed  to  be  sold  subject  to  an 
annuity,   it  may  be  proper  to  state,  of  course 
varying  the  terms  as  the  case  may  require — 

Subject  to  an  annnity  or  yearly  rent-charge  of  50/.  payable 
quarterly,  to  A.  B.,  for  her  life,  out  of  the  premises  granted  and 
created  [here  interi  the  ifutrumeat  by  which  this  charge  was 
flkufe,  its  dcUey  ncunes  of  parties,  ^.] ;  which  said  annmty,  from 
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CiiAP^I.     ^g  ^y  q£  ^  jj^^  jjgj^^^  is  to  be  discharged  by  the 

J^reUminary  purchaser. 

proceedings. 

— -  It  may  be  proper,  however,  to  remark  that  if 

qWge^of  a  testator  devises  all  his  estate,  real  and  personal, 
reaipTOi^^ty  *^  ^'  absolutely,  subject  to  the  payment  oidehts^ 
legacies,  and  annuities^  and  C.  afterwards  con- 
tracts to  sell  the  devised  lands,  he  may,  in  such 
case,  the  debts  being  charged  upon  the  whole 
estate,  make  a  good  title  to  a  purchaser  without 
the  concurrence  of  the  annuitants  {Page  v.  Adam, 
Bolls,  July  30,  1841,  10  L.  J.  N.  S.  107); 
'  for  where  lands  are  devised  charged  with  the 

payment  of  debts,  the  devisee  may  always  sell 
in  order  to  pay  them  ;  and  unless  the  particular 
debts  are  specified,  the  purchaser  is,  from  neces- 
sity and  general  convenience,  exempted  from  the 
obligation  of  seeing  to  the  application  of  the 
purchase-money:  (3  Prest.  Abs.  360.) 
How  condi-        Where  the  estate  is  intended  to  be  sold  sub- 
S?^^2?^  ject  to  a  mortgage,  the  following  clause  may  be 
when  pro-     annexed  to  the  conditions  : — 

pertjia  tobe 

to  existing         Snbject  to  a  mortgage  in  fee  of  the  said  premises  created  by 
mortgages,    indentures  of  leaae  and  release,  bearing  date  respectively  the 

and  days  of  18  \if  the  mortgage  he  for 

years  J  then  state  "  by  indenture  of  demise,  bearing  date,  &c."], 
.  and  made  between  [here  name  the  pardes~\y  for  securing  the 
som  of  1,5007.  and  interest  at  Al.  per  coit.  which  said  sum  of 
1,500/.  and  interest  thereon  from  the  day  of  now 

next,  is  to  be  discharged  by  the  purchaser. 

Leases.  When  the  estate  is  to  be  sold  subject  to  leases, 

insert — 

Other  than  and  except  such  leases  not  exceeding  years, 
or  any  lesser  time,  as  the  vendor  hath  ah-eady  granted  of  the 
said  premises  or  any  part  thereof,  at  the  fall  improved  rents  re- 
served in  snch  leases  respectively. 

Notice  of  In  all  cases,  indeed,  in  which  there  is  an  exist- 

lease  con* 

stnied  as      ing  tenancy,  it  should  be  inserted  in  the  parti- 
J^^jjyf      cidars  of  sale.     Added  to  this,  the  purchaser 
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ought,  for  his  own  security,  to  make  himself    ^'^^'  ^' 
acquainted  with  the  nature  of  such  tenancy; 
notice  of  a  term  being  considered  to  afford  notice 
of  the  terms  of  such  tenancy:  {Daniels  v.  Datfi' 
son,  16  Ves.  249.) 

When  the  subject-matter  of  sale  is  a  reversion  Rerenioiit. 
in  fee  expectant  on  long  leases  determinable  on 
lives,  the  following  form  descriptive  of  the  pro- 
perty may  be  found  useful: — 

The  reveraion  in  ^  expectant  on  the  determination  of  the 
seTeral  leasehold  estates  therein  respectiyelj,  being  terms  for  99 
years  determinable  respectively  on  the  deaths  of  lives  aged  as 
nndermentioned,  of  and  in  the  following  messuages  or  tenements, 
sitoate  in  and  being  parcel  or  held  of  the  manor  or  repnted 
manor  of  W.,  otherwise  Great  W.,  in  the  said  oonnty  of  Deyon : 
videUcet.  [Here  set  out  the  particular  numher  of  lottf  ages  of 
lives,  andqitantUies  in  statute  measure,€U in  sckeduh  No.  2,  stq>.'] 

J£  the  premises  are  liable  to  a  quit  rent,  in-  ^*  ^•"*- 
sert — 

The  ssid  premises  or  some  part  of  the  same  are  subject  to  a 
quit  rent  of  I6s.  Ad.  payable  to  Sir  W.  M.,  Bart,  and  the  said 
premises  are  to  be  sold  subject  thereto. 

A  vendor  should  be  also  careful  to  make  no  mis-  vaiae  shoaid 
statement  as  to  the  value  of  the  property  ;  for  J^JedT^"^ 
though  a  simple  statement  to  that  effect  will  not 
entitle  a  purchaser  to  relief,  because  it  was  sim- 
ply his  own  folly  to  credit  a  bare  assertion  so 
commonly  made  by  sellers  to  enhance  the  price, 
still,  if  the  vendor  (Harvey  v.  Young,  Yelv.  20,) 
were  to  state  that  it  had  been  valued  by  com- 
petent persons  at  a  higher  sum  than  it  actually 
was,  and  a  purchaser  were  deceived  by  such  mis- 
representation, a  court  of  equity  would  relieve 
him  from  a  specific  performance ;   and  it  also 
seems  that  the  vendor  would  be  precluded  from 
recovering  at  law  for  the  nonperformance  of  such 
agreement  {Buxton  v.  Cooper,  3  Atk.  383.)   Nor  Amount  of 
should  the  amount  of  rent  the  property  yields  never  be 
ever  be  exaggerated,    as    this  would  not  only  ®****^'***^* 
afford  sufficient  ground  for  the  purchaser's  re- 
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.HAP^  .    geinding  the  contract  in  equity  (^M^ftw  V.  Cbopcr, 
^J;^?«v  3  Atk.  383;  Partridge  v.  Usbom,  5  Russ.  195; 
— *^'  Small  V.  Atwood,  ib.  107),  as  well  as  for  debar- 
ring the  vendor  from  maintaining  an  action  at 
law  against  the  purchaser  for  not  completing  the 
sale  {DobeU  v.  Hutchinson,  3  Ad.  &  El.  355 ; 
Leach  v.  Mullett,  3  Car.  &  Pay.  115;  Flight 
V.  Boothy  1  Bing.  N,  P.  C,  N.  S.  370),  but  would 
JStoSoo  wui  ^^  render  the  misrepresenting  party  liable  to 
render  party  an  action  for  the  deceit  (Ekins  v.  J%reshamy 
action.   *"    1    I«ev.  102;    Rimey  v.    Selhy,    1   Salk.  211; 
DobeU  v.  Stephens,  3  B.  &  C.  623),  whether  it 
should  appear  that  he  made  such  a  misrepresenta- 
tion with  a  view  of  deceiving  a  purchaser,  or  in 
favour  of  the  vendor,  or  from  the  hope  of  any 
personal  advantage  to  himself,  or  from  ill-will,  or 
from  mere  wantonness.     {Pasley  v.  Freeman,  3 
T.  R.  51 ;  Eyre  v.  Dunsford,  1  East,  318 ;  Hay- 
craft  V.  Creasy,  2  East^  92,  cited  also  3  Bos  & 
Pull.  397 ;  Hutchinson  v.  Bell,   1  Taunt.  558 
De  Graves  v.  SmiOi,  2  Camp.  N.  P.  C.  533 
Foster  v.   Charles,  6  Bing.  396,  7  Bing.  105 
Corbet  v.  Brown,  2  Mood.  &  Malk.  108  ;  Free- 
man V.  Baher,  5  B.  &  Ad.  797 ;  see  also  Bur- 
rowesv.  Loch,  10  Ves.  470;  Selw.  N.  P.  662, 
9th  edit.)     Yet  it  seems  that  no  action  will  Ue 
against  a  vendor,  or  any  one  else,  for  stating 
that  a  particular  person  offered  a  certain  sum  for 
the  estate,  although  the  purchaser  might  be  mis- 
led thereby  as  to  the  true  value,  and  the  state- 
ment itself  should  prove  wholly  devoid  of  founda- 
tion: (1  Roll.  Abr.  101,  pL  16 ;  Brown  v.  Fenion, 
14  Ves.  144 ;   Trower  v.  Newcombe,  3  Mer.  704; 
Scott  V.  Hanson,  1  Sim.  13.)    If  the  interest  is 
sold  subject  to  any  legacy  duty  or  any  other  de- 
duction, those  facts  should  be  stated  in  the  par- 
ticulars of  sale:    {Dyke  v.  Blake,  4  Bing.  N.  C. 

mi    ^^^»  '*^'^»  ^^  ^^  Dawes  v.  King,  1  Stark.  5.) 
aes  of  diflfer-      Where  lands  of  different  tenure  are  sold  to- 
fhoufd  b?'   gether  as  an  entire  estate,  or  are  included  in  the 
distin.         same  lot,  care  should  be  taken  to  distinguish 
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them,  and  the  estate  or  interest  of  the  vendor    ^"^r*.  '* 
should  be  accurately  set  forth.     An  error  in  this  /Vf/im#iwrr 
respect  would  be  sufficient  to  vitiate  the  contract       — 
at  law  (Farrer  v.  Nightingale,  2  Esp.  N.  P.  C. 
639),  although  in  equity,  provided  the  purchaser 
thinks  proper  to  take  such  an  interest  as  the  ven- 
dor really  has,  the  agreement  will  generally  be 
supported,  where  sufficient  compensation  can  be 
made:  {Milligan  v.   Cooke,  16  Ves.  1;  Seat/uin 
V.    Vawdrey,    ib.    290;   Hahey    v.   Grant,    13 
ib.  37;  HiU  v.  Buckley,  17    ib.  401;  GratU  v. 
Munt,  Coop.  173;  see  also  Mordock  v.  Butler, 
10  Ves.  316.)     Hence,  if  a  vendor  were  to  sign  PurchaBer 
an  agreement  for  the  sale  of  an  estate  in  fee-  nKbi^ocm. 
simple,  when  in  truth  he  has  only  a  term  of  years  *™5  ^^ 

T    '  "^  1    '^  vendor  ho 

m  the  property;  or  were  even  to  state  the  pro-  notuieinter- 
perty  to  be  held  by  tenants  under  written  agree-  JJidwi'^JJ' 
ments,  and  the  holdings  should  turn  out  to  be  mU. 
by  parol  only  {Bessonet  v.  Robins,  1  Sans,   h 
Soul.  142;  Wood\.  Griffith,  1  Wils.  44;  1  Mad. 
Pract,    431,    2nd  edit.;    Attorney- General   v. 
Gower,    I   Ves.  sen.  218;    Barker  v.  Darner, 
D.  P.  17  April,  1741,  cited  1  Mad.  Pract.  431, 
2nd  edit.);  or  the  land  should  turn  out  to  be  copy- 
hold or  customary  tenure  ( Tunning  v.  Morrice, 
2  Bro.  C.  C.  326;  see  also  Hick  v.  PhiUpa,  Prec. 
Cha.   575);  or  the   vendor  should  only   have 
{Mason  v.   Corder,  2  Marsh.  332)  an  undivided 
part  where  he  contracted  to  sell  the  whole  {Roffey 
Y.Shallcross,  4  Mad.  Rep.  227;  DaXbyy.  JhiUen, 
2  Sim.  29;    Casamajor  v.   Strode,    3   Myl.  & 
Kee.  726);  or  an  under-lease  where  he  contracted 
to  sell  a  lease,  the  purchaser  may,  if  he  pleases, 
compel  a  conveyance  or  assignment  of  the  in- 
terest the  vendor  really  possesses,  and  insist  upon 
having  a  proportionate  sum  by  way  of  abatement 
allowed  out  of  the  purchase-money,  to  make  up 
the  difference  in  value  between  the  interest  con- 
tracted for  and  that  which  the  vendor  really  had 
in  the  premises.     This  the  vendor  cannot  avoid 
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Chap.  I. 

Prdminary 
proceedings. 


As  to  stipa- 
lation  for 
annuUing 
contract. 


How  the 
clause  for 
annulling 
contract 
should  be 
framed. 


complying  with,  however  he  himself  may  have 
been  deceived  as  to  the  true  nature  of  the  pro- 
perty he  proposed  selling.  Still,  he  might  have 
effectually  guarded  against  these  consequences  by 
stipulating. 

That  if,  upon  examination  of  the  title,  it  should  appear  that 
the  vendor  is  unable  to  make  a  good  title  to  the  freehold,  thai 
the  vendor  shall  be  at  liberty  to  annul  the  sale  on  retnming  to 
the  purchaser  his  deposit  without  interest;  and  the  vendor  shall 
not  be  compelled  to  convey  or  assign  any  lesser  estate  he  may 
chance  to  have  in  the  premises. 

If  it  is  intended  that  the  contract  shall  not  be 
annulled  in  case  it  should  turn  out  that  the 
vendor  has  a  lesser  estate  than  the  fee,  it  should 
be  provided. 

That  if  it  shall  appear  that  the  ssud  premises,  of  any  of  them, 
are  not  of  freehold  tenure,  or  the  lessor  should  not  be  entitled 
to  the  whole  estate  in  the  premises,  the  contract  shall  not  on 
that  account  be  annulled;  but  in  such  case  the  purchaser  shall 
accept  a  proportionate  abatement  out  of  the  purchase-money; 
and  in  case  of  any  disagreement  as  to  the  amount,  the  value 
shall  be  fixed  by  two  persons,  one  to  be  chosen  by  the  vendor, 
and  the  other  by  the  purchaser,  who,  if  they  cannot  agree, 
shall  call  in  an  umpire,  whose  decision  shall  be  final  between 
the  pfuiies. 


As  to  proviso      It  will  also  be  advisable  to  extend  this  pro- 

foT  referring  * 

to  arbitra- 
tion. 


As  to  reser- 
vations of 
mines. 


vision  still  further,  by  adding,  that. 

Provided  also,  that  if  either  party  shaU  refuse  to  appoint  a 
referee,  then  the  referee  of  the  other  party  may  act  alone,  and 
his  award  shall  be  binding  and  conclusive  between  the  parties. 

Where  an  estate  is  subject  to  a  right  of  entry 
for  the  purpose  of  searching  for  minerals,  it  ha| 
been  holden  to  be  a  subject  for  compensatiooj 
{Seaman  v.  Vawdrey,  16  Ves.  323),  which  the 
vendor  could  not  get  clear  of  by  offering  to 
waive  the  contract  and  place  the  vendee  in  tl 
same  situation  he  would  have  been  in  if  no  su( 


prcceedtttg^. 
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contract  had  ever  been  entered  into.  But  where  ^'^''  '* 
a  right  has  been  reserred,  which  for  a  long 
period  of  years  has  never  been  acted  upon,  and 
&om  the  very  terms  of  its  re&l^rvaticMi  can  never 
be  exercised,  a  court  of  equity  has  gone  so  far 
as  to  decree  a  specific  performance,  even  without 
a  compensation;  as  in  the  case  of  LyddaU  v. 
Weston  (2  Atk.  19),  where,  upon  a  purchase,  it 
appeared  that  the  estate  had  been  originally 
granted  by  the  crown,  in  which  grant  there  was 
a  reservation  of  tin,  lead,  and  all  royal  mineSy 
but  without  a  right  df  entry  ;  and  it  appearing 
that  there  had  been  no  search  for  royal  mines 
for  one  hundred  and  eleven  years,  and  upon  ex- 
amination the  probability  was  great  that  there 
were  no  such  mines,  and  the  crown,  for  want  of  a 
right  of  entry  y  being  unable  to  grant  a  licence  to 
any  one  to  enter  and  work  them.  Lord  Hard- 
wicke  decreed  a  specific  performance.  The 
correctness  of  this  decision  is  very  questionable, 
and  it  is  doubtful  if  it  would  be  followed  at  the 
present  day.  A  reservation  of  this  kind,  al- 
though it  may  never  be  or  even  cannot  possibly 
be  exercised  by  the  party  reserving  the  right, 
is  yet  sufficient  to  prevent  the  purchaser  from 
80  doing,  and  thus  he  is  debarred  from  ex- 
ercising one  of  the  privileges  every  purchaser 
of  an  estate  in  fee-simple  in  real  property  is 
entitled  to.  The  inference  as  to  the  probability 
of  there  being  or  not  being  mines  under  the 
locun  in  quOy  or  its  being  adapted  to  mining  pur- 
poses is  entitled  to  little  or  no  weight;  for  many 
valuable  mines  have  sprung  and  are  constantly 
being  discovered  in  districts  in  which  no  one  at 
the  time  that  LyddaU  v.  Weston  was  decided, 
would  ever  have  dreamt  of  finding  anything  of 
the  kind.  In  LyddaU  v.  Weston^  therefore,  the 
purchaser  clearly  had  not  the  entire  interest  he 
contracted  for,  and  he  was  undoubtedly,  in  con- 
sistence with  every  principle  of  justice  and  equity, 
entitled  to  compensation. 
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chap^i.        Where  an  estate  is  sold  in  lots,  and   no  titL 
Prdindnanf  can  be  made  to  a  lot  complicated  with  the  red 

^^ ^^'  or  essentially  necessary  for  its  enjoyment,  ihi 

Whether       purchaser  will  not  be  compelled  to  take  the  re 

purchaser  of  r     ^    ^  *^i.«i     ^.^^  , 

several  lots  maimng  lots  to  which  a  marketable  title  can  w 
Jjued^to^"*"  made.  As,  for  example,  if  the  contract  wen 
complete  for  a  housc  and  a  wharf,  the  wharf  being  thi 
SJpartwhere  chief  inducement  for  the  purchase,  a  purchase! 
b?S!Jde^  ought  not  to  be  compelled  to  take  the  hou£K 
the  residue,  only:  {Stapleton  Y,  Scott^  13  Yes.  427;  JKnatch 
bfiU  V.  Gimebary  1  Mad.  Rep.  153).  So  if  a  pur- 
chase were  made  of  a  mansion-house  in  one  lot 
and  farms,  &c.,  in  other  lots,  and  no  title  could  b< 
'  made  to  the  mansion,  the  purchaser  ought  not  U 
be  compelled  to  take  the  farms,  with  a  simple 
compensation  for  the  loss  of  the  mansion,  the  pur- 
chase of  which  might  have  been  his  sole  motive 
for  entering  into  the  contract.  But  it  seems 
that  where  a  pew  in  a  parish  church  is  con- 
tracted to  be  sold  with  a  messuage,  to  whici] 
it  is  stated  to  be  appurtenant,  a  defect  in  the 
title  to  the  pew  will  not  be  considered  as  i 
ground  for  rescinding  the  purchase  as  to  the 
house;  the  possession  of  the  pew  not  being  con- 
sidered  so  essential  to  the  enjoyment  of  the  res( 
of  the  property,  but  that  it  might  be  made  s 
matter  for  compensation.  It  will  be  proper  alsc 
to  remark,  that  where  an  estate  is  sold  in  lots, 
some  express  provision  wiU  generally  be  ne- 
cessary respecting  the  grants  and  reservations 
of  rights  of  way  necessary  to  the  occupation  and 
enjoyment  of  the  different  allotments.  It  is  im- 
possible to  lay  down  any  precise  rules,  or  tc 
attempt  to  supply  forms  upon  a  matter  whicl 
must  ever  be  subject  to  such  a  variety  of  cir- 
cumstances; at  the  same  time  the  greatest  pre- 
cautions will  often  be  necessary  to  prevent  future 
disputes  between  the  respective  purchasers,  whilst 
at  the  same  time  it  should  ever  be  borne  in  mind 
that  there  are  few  more  fruitful  sources  of  liti- 
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gation  than  a  disputed  right  of  way:  {Chambers    ^".^  *' 
V.  Griffith,  1  Esp.  N.  P.  C.    150;    Gibion  v.  ^»^«»grr 
Spurrier,  Feake,  Add.  Cas.  49;  Dykes  v.  Blake,  ^"^^^^^^l^^ 
i  Bing.  N.  C.  463.) 

Certain  it  is,  however,  that  where  a  right  of  Ezirtence  or 
way  exists  over  a  lot  respecting  which  the  con-  2^  JJhS^' 
ditions    are    silent,  the    usual  condition  as  to  £^^^ 
misdescription,  and  providing  for  a  compensa-  lUeBt,  wui 
tion,  will  not  prevent  a  purchaser  from  annulling  ^^jJSST* 
the  sale.     Indeed,  with  such  a  right  existing,  the  tag  contract, 
property  may  oftentimes  be  useless  for  the  very 
purpose  for  which  alone  it  was  purchased.     In 
Dykes  V.  Blake,  4  Bing.  N.  C.  476,  by  particu- 
lars of  sale,  lot  13  was  described  as  building- 
ground,   and    adjoining  the  lot   12  as    a  vil^ 
subject  to  liberty  for  the  purchaser  of  lot  1   to 
come  on   the   premises   to  repair  drains,   &c., 
as  reserved  in  lot  7.     The  reservation  in  lot  7 
referred  to  a  lease,  which  gave  to  the  occupier 
of  that  and  several  adjoining  lots  composing  a 
row  of  houses,  a  carriage-way  in  conunon,  in 
front  of  the  lots,  and  a  footway  at  the  back,  and 
also  a  footway  over  lot  14.      The  particulars 
contained  plans  which  disclosed  the  carriage-way 
in  front,  and  the  footway  at  the  back  of  the 
house,  but  not  the  footway  over  lot  13.      But 
they  stated  that  the  lease  of  lot  7  might  be  seen 
at  the  vendor's  office,  and  would  be  produced  at 
the  sale.  Plaintiff  having  purchased  lots  12  and 
13  by  one  contract,  in  ignorance  of  the  footway 
over  lot  13,  it  was  held  that  the  misdescription 
was  such  as  to  entitle  him  to  rescind  the  contract 
as  to  both. 

Sometimes  the  subject-matter  of  sale  consists  m^«<>  ^- 
of  freehold  and  copyhold  or    customary  lands,  copyhold, 
lying  intermixed  with  each  other.      Whenever 
this  occurs,  for  the  reasons  already  stated,  it  will 
be  advisable  to  stipulate. 

That  if  an  J  miatake  in  the  relatire  proportiooa  of  the  free- 
hold or  copyhold  or  ciutonuay  lands,  or  aoy  other  miatake  or 

VOL.   I.  C 
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^^'  ^     error  shall  appear  in  the  particnlars,  snch  mistake  or  error 
Prdkmnarif  not  anniil  the  sale,  but  a  oompensadon  shall  be  made  or  take 
^^  '  as  the  case  may  require,  to  be  fijced  by  two  referees  (trf  sup)' 


Leaseholds,  In  the  salc  of  leasehold  property  it  not 
yeodor'B  frequently  happens  that,  although  the  nature 
SoSldb?*  *^®  vendor's  estate  in  the  premises  is  correctlj 
correctiy  Stated,  jet  the  term  of  it  has  been  exaggeral 
*^*^  in  point  of  duration  ;  but  in  such  cases  if  tl 
deficiency  is  not  very  great,  a  Court  of  Equil 
will  generally  support  the  contract,  deducting 
proportionate  part  of  the  purchase-money,  a] 
though,  at  law,  such  a  misrepresentation  wouU 
have  afforded  a  sufficient  ground  for  vacating  tl 
sale  altogether:  {Giiest  v.  Homfray^  5  Ves.  811 
Hanger  v.  Eyles^  21  Vin.  Abr.  A.  pi.  1.)  And 
the  number  of  years  is  considerably  less  thi 
what  the  vendor  agreed  to  sell, — as,  for  example^' 
where  the  term  is  stated  to  be  sixteen  years, 
when,  in  fact,  it  turns  out  to  be  only  six, — such 
an  agreement  would  not  be  enforced,  even  in 
equity  {Long  v.  Fletchery  2  Eq.  Ca.  Abr.  5) ; 
and  that  court,  so  far  from  interfering  in  favour 
of  the  vendor  in  so  flagrant  a  case  of  misrepresen- 
tation, would  make  him  pay  aU  the  costs,  and 
assist  the  purchaser  in  recovering  any  deposit  he 
may  have  paid  {ibid).  At  the  same  time,  agree- 
ments of  this  kind  ought  to  receive  a  reasonable 
construction,  for  the  parties  cannot  be  supposed 
to  intend  that  there  shall  be  the  exact  term, 
neither  more  nor  less  by  a  single  day ;  and  it 
seems  not  unreasonable  that  the  period  mentioned 
in  the  agreement  should  be  calculated  from  the 
last  preceding  day  when  the  rent  was  payable, 
including,  therefore,  the  current  half-year:  (BeU 
worth  V.  HasseU^  4  Camp.  N.  P.  C.  140.) 
Fraudulent  No  Unfair  attempt  should  be  made  to  conceal 
conceiOnDMmt  defects,  particularly  where  they  are  of  such  a 
saie.^  latent  nature  as  a  purchaser  cannot,  by  ordinary 
attention,  discover  {MeUish  v.  MotteuXy  Peake, 
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N.  P.  C.  115X  jet  a  purchaser  will  not  be  en-  ^"^: ' 
titled  to  any  protective  favour,  unless  he  uses  '*'?!|2I!27 
ordinaiy  precaution.  If^  therefore,  a  house  were  ^  — 
to  be  warranted  in  thorough  repair,  and  its  ruin- 
ous state  was  obvious  to  the  most  casual  observer, 
the  vendor  would  not  be  bound  by  the  warranty 
{Pickering  v.  DowsoUy  4  Taunt.  779 ;  Marketson 
V.  Wright^  7  Bing.  605) ;  but  if  he  were  to  strive 
to  coneeal  the  injury,  as  by  hiding  a  defect  in 
&e  building  by  plaster,  or  by  papering  it  over 
(4  Taunt  785),  so  that  a  person  examining  the 
premises  cannot  possibly  detect  it,  or.  by  any 
otker  plan  or  contrivance  manage  to  conceal  de- 
fects within  his  own  knowledge,  and  which,  if 
discovered,  could  not  fail  to  deteriorate  materi- 
ally from  the  value  of  the  property,  the  vendor 
will  in  such  case  be  bound  by  his  warranty. 
Misrepresentations  of  this  kind  being  founded 
upon  fraud,  may  be  made  the  foundation  of  an 
action  at  law  in  the  nature  of  deceit,  the  gUt  of 
which  is  the  firaudulent  knowledge  of  the  party, 
technically  termed  the  sdetUevy  and  this  must 
be  averred  in  the  declaration  and  also  proved  in 
evidence  at  the  trial :  (DaU^s  case,  Cro.  £liz. 
44;  Chandehr  v.  Lopus,  Cro.  Jac.  4;  Spring^ 
twttv.  Allen,  Aleyne,  91.  See  also  Selw.  N.  P. 
648, 9th  edit.)  It  must  also  be  kept  in  view 
that  mere  trifling  defects,  such  as  a  few  broken 
^68  of  glass,  or  even  a  few  rotten  boards  in 
the  flooring  of  a  house,  wiU  not  afford  sufficient 
gn)imd  for  an  action  of  this  kind,  in  which  fraud 
and  falsehood  must  both  concur  to  sustain  : 
(^hUn  V.  White,  Holt,  N.  P.  C.  387.)  And  as 
on  the  one  hand,  a  fraudulent  concealment  of 
tects  may  entitle  a  purchaser  to  rescind  the 
contract,  so  on  the  other  hand,  although  a  pur- 
chaser is  not  bound  to  acquaint  a  vendor  with 
^7  latent  advantage  in  the  estate,  yet  any  con- 
cealment on  his  part  for  the  purpose  of  obtaining 
^  estate  at  a  grossly  inadequate  price  may  be 
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to  repairs, 
Ac. 


Chap^i.    deemed  fraudulent :  (Z>«a«c  V.  i?<w/ron,  1  Anstr. 
PreUminary  64 ;    Tumer  V.  Harvey^  Jac.  169  ;    Brealey  v. 
^*'''!!!!^''  Collins,  You.  317  ;  Bainb.  419.) 
No  misstate-      There  are  some  other  instances  also  in  -whicl] 
S^mj^^M*  vendors  ought  to  be  exceedingly  careful  aboul 
making  false  statements  as  to  the  state  of  re- 
pairs;   amongst  which  maj  be  mentioned    the 
condition  of  sea-walls  or  other  embankments  to 
protect  the  land  from  inundations,  as  casual  ob- 
servers would  in  most  cases  be  unable  to  form 
any  accurate  judgment  upon  a  matter  of  this 
kind.     The  same  observations  are  also  applicable 
to  meadow  land  warranted  to  be  richly  watered ; 
which,  though  abundantly  supplied  at  some  par- 
ticular times  and  seasons,  may  altogether  fail 
during  the  summer  months,  when  its  services 
would  be  most  required ;  or  the  water  may  be 
of  a  bad  quality,  and  whoUy  unfit  for  the  pur- 
poses of  irrigation.      The  failure  of  water  at 
certain  periods   of  the  year  will  also  apply  to 
mills  warranted  to  have  a  never-failing  supply. 
Defects  like  these  may  be  well  known  to  the 
vendor,  and  yet  it  is  only  at  certain  times  and 
seasons  a  purchaser,  particularly  if  residing  at  a 
distance,  can  have  an  opportunity  of  discovering 
them. 

Having  said  thus  much  upon  the  particulars, 
our  next  attempt  relative  to  the  subject-matter 
of  sale,  will  be  to  point  out  the  best  mode  of 
preparing  the  conditions  upon  which  such  pro- 
perty is  to  be  sold. 

The  clauses  usually  inserted  in  conditions  of 
sale  are  as  follow : — 


Practical  in 
stmctlons 
for  prepar- 
ing the  con- 
ditions. 


tJfnal 
clauses  in 
conditions 
of  sale. 


1.  That  the  respective  lots  shall  be  put  up  at  such  prices 
shall  be  named  by  the  auctioneer. 


Where  the        In  case  the  property  is  sold  entire,  and  not  in 
f^d^Ji^.    lots,  the  above  clause  is  omitted,  and  the  con- 
ditions   commence  with   the  clause  following^ 
which  is  a  usual  one  in  both  cases. 
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2.  Tbat  the  highest  bidder  shall  be  the  porchMcr  (sobject     ^*^:_  '* 

to  the  light  of  the  vendor  or  his  solidtoar  to  bid  ooce);  snd  if  PreUmimarf 

any  dtspate  shall  arise  as  to  the  htft  or  highest  bidding  for  any  ^^^"^***^' 

lot,  the  lot  with  respect  to  idiich  such  dispute  shall  arise  shall  Highest  Ud- 

'  .  der  to  be  the 

be  pot  np  agun  at  the  last  preceding  nndispated  bidding.  parcluuer. 

3.  That  no  person  shall  advance  a  less  som  at  each  bidding  No  pertOQ  to 
than  shall  be  named  by  the  auctioneer  at  the  time  of  patting  ap  ^  oemdn  ^'^ 


each  kt,  or  retract  his  or  her  bidding. 

The  clause  as  to  the  payment  of  the  auction  Payment  or 
duty  was  usually  inserted  next,  to  which  it  was  *"*'**'°"' 
often  superadded  that  the  purchaser  should  pay 
a  certain  sum  to  the  auctioneer  for  his  trouble. 
But  auction  duties  being  now  repealed  by  the  Aoction 
8  Vict.  c.  15,  s.  1,  the  former  part  of  the  clause  repealed. 
is  unnecessary;  and  when  it  is  designed  that  the 
purchaser  shall  pay  the  auctioneer  for  his  attend- 
ance, it  will  be  sufficient  to  state, 

4.  That  the  purchaser  of  each  tot  shall  immediately  after  ^"J***"*' 
such  sale,  pay  down  to  the  auctioneer  the  sum  of  £  for  his  auctioneer 
trouble  in  selling  the  premises.  l,]^  l„  „elllnir 

Next  comes  the  clause  as  to  the  payment  of  p™°»*»«"- 
the  deposit,  which  usually  stipulates,  Oepo«it. 

5.  That  the  respective  purchasers  shall  immediately  after  the  PurchaAen 
sale  pay  into  the  hands  of  {the  tutctioneer  or  the  vendor*i  agaU)  ^tpwdt  tktZe 

a  depofdt  of  £        for  every  100/.  of  his  or  her  purohase-nMrner  ?™«  ®'  •*«"- 
"^  ^        .  ,  "^  tag  contract, 

in  part  payment  of  such  purchase-money,  and  sign  an  agree- 
ment for  completing  the  purchase,  and  for  payment  of  the  re- 
mainder of  such  money  to  the  vendor,  or  such  persons  as  he 
shall  appoint  (a<  a  time  and  place  there  set  forth),  at  which 
time  and  place  the  purchases  are  to  be  completed;  and  the 
respective  purchasers  are  from  thenceforth  to  be  entitled  to  the 
rents  and  profits  of  the  said  premises.  And  all  out-goings  to 
that  time  to  be  cleared  by  the  vendor. 

To  this  clause  is  often  superadded  a  provision,  Proviao  fbr 
that  in  case  the  sale  should  not  be  completed  at  intetesu  ^ 
the  appointed  time,  the  purchaser  shall  pay  in* 
terest.     It  usually  runs  thus: — 

But  if  the  completion  of  the  purchase  shall  be  delayed  by  any  That  If  pnr- 
cause  whatsoever  beyond  the  said  (appomted  time),  the  respec-  be^layed^, 
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Ghap^  I.     ^y^  purchasers  in  respect  of  "v^ose  lots  any  snch  delay  shall 

Preliminary  occur,  shall  pay  interest  at  the  rate  of  £        for  every  1  OOl.  by 

^ '  the  year  from  that  day,  withoat  prejudice,  however,  to  the  right 

pnrehaaer       reserved  to  the  vendor  by  the  last  condition, 
shall  pay 

interest.  To  this  clause  is  often  superadded  a  further 

Proviso  tJiat  proviso  in  the  following:  terms: — 

payment  of     '^  ^ 

interest  shall      Provided,  that  this  clanse  shall  not  give  to  any  pnrchaser  any 

right  of  entry  ^S^^  ^^  entry  on  any  lot  or  lots  until  actual  payment  of  his 

until  comple-  pnichase-money. 

tion  of  pur-  _  i        •  i 

chase.  Next  comes  the  clause  as  to  the  title,  which 

Clanse  for      states, 

prodaction 

of  title.  6.  That  the  vendor  shall,  at  his  own  expense,  within  one 

That  vendor  calendar  month  from  the  day  of  sale,  deliver  abstracts  of  title  to 
abstractsl&c.  ^^  respective  purchasers,  or  their  solicitors,  and  deduce  &  good 
title  thereto,  subject  to  the  conditions.  And  each  of  the  pur- 
chasers shall,  within  (some  specified  titne)  next  after  the  de- 
livery of  such  abstract,  signify  in  writing  to  the  vendor's  solicitGr 
his  or  her  objection  to,  or  requisitions  en  the  title,  as  deduced  hy 
such  abstract,  and  that,  in  default  of  his  or  her  so  doing,  he  or 
she  shall  be  considered  as  having  accepted  the  title  unoonditian- 
ally;  and  eveiy  objection  or  requisition  not  taken  or  nuide  and 
so  communicated  in  writing  within  such  period,  shall  be  consi- 
dered as  waived;  and,  in  this  respect,  that  time  shall  be  consL 
dered  part  of  the  essence  of  the  contract 

Clause  In  case  the  vendor  has  the  slightest  ground 

vendOT  to  for  apprehending  he  may  be  unable  to  confer  a 

c^nStif  good  title,  the  following  clause  should  be  next 

purchaser  inserted:— 

ohjects  to 

title.  7.  That  in  case  the  purchaser  or  purchasers,  or  their,  his,  or 

If  pnrchaser  her  solicitor,  shall  object  to  the  titie  in  manner  above  provided, 
title^  vendor  ^®  vendor  shall  be  at  liberty,  if  he  shall  think  fit,  by  notice  in 
ifh^I^V  writing  under  his  hand,  to  vacate  the  sale,  and  thereupon  snch 
rescind  con-  sale  shall  be  absolutely  null  and  void  to  all  intents  and  purposes 
whatsoever;  and  the  purchaser  or  purchasers  shall  be  repaid  his, 
her,  or  thdr  deposit-money,  but  without  interest,  and  all  reaemir- 
able  expenses  sustained  by  him,  her,  or  them,  in  respect  of 
such  sale;  and  each  contracting  party  shall  be  placed  in  the 
same  situation  as  if  no  agreement  had  ever  been  made;  un- 
less the  purchaser  or  purchasers  shall,  within  fourteen  days 


tract. 
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next  after  tihe   receipt  of  such  notice  from  the  yendor  of  his     Cbap,  I. 
intenlioii  to  amml  the  sale,  agree  to  accept  the  title  uncooditioD-  Prtbmimarj/ 
ally;  and  such  right  of  the  vendw  to  annul  the  aale,  as  afore-  V^^'^^^^V*- 
said,  shaU  not  be  considered  as  waived,  or  in  any  manner  affected 
by  any  negotiation  as  to  such  objection,  or  requisition,  or  at- 
tempt or  endeavour  to  obyiate  sadi  objection,  or  to  comply  with 
SQch  requisition,  or  to  remedy  any  defect  that  may  be  objected  tow 

It    is   often   advantageous   to  state   at  what  A«toiitiimia- 
time  the  title  shall  commence,  and  to  provide  at  by"  endur. 
the  same  time  that  the  purchaser  sludl  not  be 
entitled  to   make  anj  objections  to  the  earher 
title,   and  also  that  the  vendor  shall  not  be  re- 
sponsil>le   for   any  defects  in  the   earlier  title 
whicli  may  be  discovered,  although  such  earlier 
title  may  be  recited  or  mentioned  in  any  subse- 
quent deed  or  instrument;  for  without  a  stipula- 
tion  to   this  effect,  it  seems  that  a  concUtion 
restraining  a  purchaser  from  requiring  the  pro- 
duction of  the  title  anterior  to  a  certain  period 
or  event  does  not  preclude  him  from  seeking  out 
aliundij  and  showing  an  actual  defect  in  such 
anterior  title:  {Shepherds,  Keatley,  1  C.  M.  & 
R.117;  4  Tyrwh.  571;  Edward  v.  Leaf/,  Coop. 
308;  Hyde  v.  Dallaway,  1  Beav.  606;  Flower  v. 
Hartopy  7   Jut.  613;  Dick  v.  Donald,  1  Bligh, 
655;    SouthbyY.  HuU,  2  Myl.  &  Cr.  207;  SeU 
Uck  V.  Trevor,  1 1  Mees.  &  Wels.  724.)     And  it 
is   doubtful  if  the  clause  above  suggested  will 
protect  a  vendor  who  is  aware  of  the  defect,  and 
yet  withholds  the  disclosure  of  it.   The  only  way 
it  seems  by  which  he  can  get  over  this  difficulty, 
would  be,  an  express  statement  of  the  defect,  and 
that  if  the  purchaser  is  to  buy  subject  to  it. 
(Bateman  on  Auctions,  81.) 

A  clause  should  be  next  inserted  stating  by  Expenaee 
whom  the  expense  of  barring  estates  tail,  and  "ae?^  *° 
other  incidental  expenses  necessary  to  the  estab- 
Hshment  of  the  title,  are  to  be  borne.     Most  if 
not  the  whole  of  these  expenses  must,  in  the 
absence  of  an  express  stipulation  to  that  effect. 
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^^l!l  '■  be  defrayed  by  tbe  vendor  (Boughian  v.  Jetveil, 
^^^^^  15Ves.  176;  Hughes  y.  Wynne,  8  Sim.  85);  as 
—  *  also  all  costs  incurred  in  deducing  evidence  of 
descents,  births,  marriages,  and  deaths,  payment 
of  money,  intestacies,  or  the  like;  as  also  all  ex- 
penses attending  the  production  and  comparison 
of  title-deeds,  wills,  and  other  evidences  of  titles 
whether  in  the  possession  of  the  vendor  or  not; 
all  of  which,  unless  protected  by  some  provision 
to  the  contrary,  he  is  bound  to  produce,  tLoa^h 
in  point  of  fact  he  may  have  no  power  or  control 
whatever  over  them  (Southby  v.  Hutty  2  MyL  & 
Cra.  207);  as  he  also  is  the  examination  of  court- 
rolls  where  the  property  is  copjho\d^{Whitbre€id 
V.  Jordan,  1  You.  &  Coll.  317),  as  well  as  the 
costs  of  journeys  and  other  incidental  expenses 
necessary  for  any  of  the  above  purposes.  Unless^ 
therefore,  the  vendor  intends  to  take  all  these 
burdens  upon  his  own  shoulders,  the  following 
clause  should  be  inserted: — 

stipulation         8.  That  the  convejance,  assignment,  or  snrrend^  of  any  out- 
Sm^'^"  "^^^^li'^g  estate,  term,  and  interest,  and  the  obtaining  any  -pro- 
oatstanding    bate,  administration,  or  uiy  document  required  for  that  purpose, 
be  borne  by    ^^  ^^  evidencing  the  title  thereto,  shall  be  borne  by  the  par- 
purchaser,      chaser.     And  recitals  of  descents,  births,  marriages,  deaths, 
heirships,  intestacies,  devises,  vestings  of  terms  of  years,   and 
all  other  £stcts  of  what  nature   or  kind  soever   oontained  in 
deeds  or  court-rolls  of  twenty  years  old  and  upwards,  shall  be 
deemed  sufficient  evidence  thereof  respectively.    And  that  the 
purchaser  shall  bear  the  expense  of  production  of  aU  muniments 
of  title    not  in  the  possession  of  the  v^dor,  as    also  of  all 
travelling  and  other  incidental  expenses  attending  the  exaxni- 
natitm  thereof,  and  the  costs  of  procuring  any  attested  or  other 
copies  or  extracts,  or  office-copies  of  deeds,  wills,  fines,  recoveries, 
or  otiier  documents  which  such  purchaser  may  require  for  the 
purpose  of  verifying  the  abstract,  or  otherwise;  or  of  any  deeds 
of  covenant  for  the  production  of  the  same. 

As  to  copies       In  that  part  of  the  above  clause  which  relates 
of  deeds,  ftc.^  the  foniishing  of  attested  copies,  the  words 
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**  attested  or  other  copies  "  should  always  be  in-    ^VTl  ^* 
aerted;  for  instances  have  occurred  in  which  pur-  PrtUtmmmy 
chasers,    or  rather  their  solicitors,  have  taken  '"^""^^^y*- 
advantage   of  the  omission  of  the  words  "or 
other,"  and  have  demanded  simple  fair  copies  at 
the  expense  of  the  vendors,  which  demands  have 
been  complied  with  rather  than  litigate  the  mat- 
ter, and  thus  the  vendors  were  led  into  an  ex- 
pense thej  certainly  intended  to  have  guarded 
against,  and  which  the  insertion  of  two  words 
would  have  effectually  protected  them  from. 

In  case  a  vendor  has  a  defective  title,  he  may  ^^  Tendor 
protect  himself  by  stipulating  to  sell  with  such  hinueif  in 
a  title  as  he  actually  possesses.    In  a  case  of  this  S^t^itie!^*" 
kind,  however,  care  should  be  taken  to  frame 
the  conditions  in  a  clear  and  accurate  manner,  so 
as  to  be  free  from  all  ambiguity;  for  conditions 
are  looked  upon  by  the  courts  with  great  caution 
and  jealousy  :    {Treme  v.  Wright^  4  Mac.  364; 
WUmot  V.  Wilkinson,  6  B.  &  C.  506;  Southby 
V.  Hutt,  2  Myl.  &  Cr.  207.)     If  a  vendor  means 
to  exclude  a  purchaser  from  that  which  is  a  mat- 
ter of  common  right,  he  is  bound  to  express  him- 
self in  terms  the  most  clear  and  unambiguous; 
and  if  there  be  any  chance  of  reasonable  doubt, 
or  reasonable  misapprehension  of  his  meaning,  I 
think  that  the  construction  must  be  that  which 
is  rather  to  the  purchaser  than  to  the  vendor: 
{Symons  v.  James,  1  You.  &  Coll.  C.  C.  490; 
Morley  v.  Cook,  2  Hare,  115.)     Still  for  all  this,  Parehuer 
a  purchaser  will  not  be  allowed  to  take  undue  2* take  ^*^ 
advantage  of  the  omission  of  special  conditions.  •dT«ntairi'  of 
And  even  a  stipulation  that  a  vendor  will  give  spe^^eun- 
such  a  title  as  shall  be  satisfactory  to  the  pur-  dit*®""- 
chaser,  it  has  been  held  will  not  authorize  the 
purchaser  to  make  any  other  than  the  usual  ob- 
jections to  the  title :   {Lord  v.  Stephens,  1  You. 
&  ColL  222'y  Lewis  Y.  Lechmere,  10  Mod.  105.) 

It  is  a  common  stipulation  to  provide  "  That  TiUe  deeds, 
the  purchaser  shall  be  at  the  expense  of  com- 

c3 
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proeeedinga. 


paring  title-deeds,  wills,  and  other  docaments 
Frdimmary  and  evidences  of  title,  whether  of  record  or  iiot> 
and  whether  in  possession  of  the  vendor  or  not, 
with  the  abstract,  the  vendor  engaging  to  famiah 
such  abstract,  and  to  inform  the  purchaser 
when  and  where  such  deeds,  wills,  documents, 
and  other  evidences  of  title,  if  of  record,  -were 
proved  and  recorded ;  and  where  and  with  whom 
such  of  the  title-deeds  as  are  not  of  record,  and 
not  in  the  custody  of  the  vendor,  are  to  be  found, 
in  order  that  they  may  be  so  produced  and  com- 
pared. Sometimes,  in  order  to  save .  the  ex- 
pense of  an  abstract  in  the  case  of  small  pur- 
chases, tixe  vendor  stipulates  to  hand  over  the 
title  deeds  to  the  latter,  at  the  same  time  entering 
into  a  guarantee  to  keep  them  safe,  and  to  deliver 
upon  demand  without  charge;  but  that  the 
vendor  shall  not  be  required  to  deliver  any  ab- 
stract, or  incur  any  expense  in  making  out,  or 
clearing  up  the  title,  or  in  conveying  the  property 
to  the  purchaser,  or  otherwise  in  relation  thereto. 

It  will  also  be  necessary  to  make  some  stipu- 
lation as  to  the  possession  of  the  title-deeds,  either 
when  the  vendor  himself  intends  to  retain  them, 
or  the  estate  is  sold  in  parcels  to  distinct  parties. 

K  the  vendor  is  to  retain  them,  then  insert — 


As  to  the 
possession 
of  the  title 
deeds. 


Title-deeds 
relating  to 
other  pro- 
perty to  be 
retained  hy 
vendor. 


9.  That  such  of  the  title-deeds,  writings,  and  mmumentB 
of  title  relating  to  the  said  premises,  as  shall  relate  also  to 
other  prpperty  of  the  vendor  of  equal  or  greater  valne,  shall  be 
ret^ned  by  him  [on  his  delivering  at  his  own  expense  true 
and  attested  copies  of  them  dnlj  stamped,  and]  on  entering 
into  the  usual  covenant  (to  be  prepared  at  his  own  expense), 
for  producing  the  originals ;  but  such  covenant  shall  become 
void  if  the  vendor  shall  afterwards  sell  any  portion  of  the 
property  retained  by  him,  and  deliver  the  same  deeds,  writings, 
and  muniments  of  title  to  the  purchaser  thereof,  and  pro- 
cure such  purchaser  to  enter  into  the  same  or  the  like 
covenants. 


Attested 
copies. 


Where  the  purchaser  is  to  be  at  the  expense 
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oi  the  attested  copies,  and  of  the  coyenaots  for    ^"^  '* 
the  production  of  the  originals,  omit  the  words  PrtiwUnarj/ 

that  are  between  the  brackets  in  the  above  form,  ^ "^*' 

and  substitute  in  their  pUce— 

And  the  expense  of  all  attested  or  other  oopies  of  the  siud  EzpeiiM  of 
deeds,  writings,  and  muniments  of  title,  or  extracts  therefrom  eoptes,  4fce.  to 
respectively,  and  of  all  covenants  for  the  prodacdon  of  the  ^'jj^jll*'^ 
same  that  shall  be  required  shall  be  borne  by  the  pnrchaser. 

K  the  property  sold  is  copyhold,  it  should  be  i"  "»^  ^ 
stated  by  whom  the  expenses  of  the  surrenders  Sooid  be  * 
and  admittances  are  to  be  defrayed.     In  the  ab-  ■^'*^  ?/ 

_  ,  ,  •'  wbom  tne 

sence  oi  any  express  stipulation,  the  purchaser  expeoM  of 

is  liable  to  the  payment  of  both  the  surrender  l^SJj" 

and  of  his  own  admittance,  and  the  fine  payable  **<>°"  i*  to  b« 

thereupon:  {DruryY.  Mann^  1  Atk.  95.)  When,     ™*' 

therefore,  it  is  intended  that  these  charges  are 

to  borne  by  the  vendor,  it  should  be  so  stated; 

and  this  should  in  express  terms  be  extended  to 

the  fine,  when  it  is  intended  that  the  vendor  is 

to  be  the  party  to  pay  it;  as  an  agreement,  or 

even  a  covenant  from  the  vendor,  to  convey  and 

assure  the  copyholds  at  his  own  expense,  will 

not  make  him  liable  to  the  payment  of  the  fine ; 

the  title  being  perfected  by  the  admission,  and 

the  fine  not  payable  till  afterwards  :    {Graham 

V.  Sime,  1  East,  632 ;  and  see  1  Wat.  Cop.  347, 

edit.  Coventry,  n.  (1) ;  see  also,  DaUon  v.  Ham- 

mondy  Cro.  Eliz.  779;  Fisher  v.  Rogers^  1  Roll. 

Abr.  506,  pi.  1 ;  Rex.  v.  Lord  of  the  Manor  of 

Hendon,  2  T.  R.  434.) 

When  it  is  necessary  to  bar  any  estates  tail,  Entailment 
or  the  acknowledgments  of  any  married  women  i^f^fntlof 
are  likely  to  be  required  to  perfect  the  title,  it  is  n»»"^e* 
generally  stipulated  that  these  expenses  shall  be 
defrayed  by  the  vendor ;  although  it  is  perfectly 
clear  that  if  these  assurances  were  necessary,  the 
vendor  would  be  obliged  to  furnish  them  at  his 
own  costs,  whether  he  stipulated  to  do  so  or  not. 
The  clause  usually  runs  thus: — 
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FreUnUnarif 
procKdinQs, 

Vendor  to  de- 
thiy  expenses 
of  disentail- 
ing deeds 
And  acknow- 
ledgments of 
married 
women. 

Timber  and 
fixtures. 


Purehasers 
to  take  tim- 
ber at  a 
vaiaatioB. 


9.  Thftt  the  ▼endor  shall  bear  the  expense  of  all  disem 
deeds  or  other  assurances,  if  any  such  sh^  be  neoessaiy, 
the  purpose  of  barring  any  estates  tail  in  the  premises;  as 
all  expenses  to  be  incnrred  in  taking  the  acknowledgments  <ik 
any  married  women  who  may  be  necessary  parties  to  the  con- 
veyance. 

If  it  is  intended  that  the  purchaser  is  to  pay 
for  the  timber  growing  on  the  estate,  it  should 
be  so  stated,  otherwise  it  will  pass  as  part  of  tbc 
freehold  to  which  it  is  attached ;  and  the  same 
rule  also  holds  with  respect  to  other  fixtures 
annexed  to  the  freehold,  if  these  are  of  such  a 
nature  as  would  descend  with  the  estate  to  the 
heir :  (Colegrave  v.  IHas  Santos,  2  B.  &  C.  76 5 
Ex  parte  Lloyd,  1  Mont.  &  Ayr.  464 ;  Langstc^ 
V.  Meagoe,  2  Ad.  &  El.  176;  Hitchman  v.  WaUcniy 
4  Mees.  &  Wels.  409.)  In  the  clause  relating  to 
timber,  it  should  be  mentioned  what  trees  are  to 
be  so  considered  ;  for  notwithstanding  that  a 
general  agreement  to  pay  for  timber  would  com- 
prehend trees  not  strictly  such,  if  so  considered 
according  to  the  custom  of  the  country,  as  beech 
in  Buckinghamshire  {Duke  of  Chandos  v.  TaWot, 
2  P.  Wms.  601 ;  Rabbit  v.  Raikes,  Woodf.  LandL 
and  Ten.  224 ;  Aubrey  v.  Fisher,  10  East,  446); 
yet  as  proof  of  a  custom  of  this  kind  may  some- 
times be  attended  with  difiiculty,  or  occasion  dis- 
putes, it  wiU  ever  be  the  more  prudent  course  to 
avoid  both,  by  enumerating  what  description  of 
trees  are  to  be  so  considered.  The  following 
clause  may  be  found  serviceable  for  this  purpose : 

10.  That  the  purchaser  (or  respective  purchasers)  shall  talR 
at  a  fair  valuation,  in  the  usual  way,  the  timber,  timber-like 
trees,  sapUngs,  standils,  tellers,  and  pollards,  as  well  of  ash,  oak, 
elm,  beech,  fir,  and  sycamore,  as  of  any  other  description  what- 
soever, and  whether  growing  from  seed  or  from  old  stools, 
(except  apple  and  other  fruit-trees  now  growing  on  the  pre- 
mises), down  to  the  value  of  Is.  a  stick  inclusive;  and  also  all 
coppice  now  growing  on  the  said  premises;  and  all  trees,  sap- 
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finga,  standils,  teUers,  and  pollards,  above  enumerated  aa  timiMr,     C^^'  I* 
an  to  be  so  considered,  althoogb  not  strictlj  soch  aocoidiog  to  ^^tUmtmaqf 
tbe  custom  of  the  country.     And  in  case  of  anj  diaagreemcnt,  ^^^"  ^^' 
tiie  Yalne  shall  be  fixed  by  two  peraoos — one  to  be  cboaeo  by  Incaaeofdte- 
the  Teodor  and  the  other  by  the  purchaser — ^wbo,  if  they  cannot  raloe  to  be 
agree,  shall  call  in  an  ompire,  whose  determination  shall  be  final  ^j!^i^  * 
between  the  parties;  and  in  case  either  the  vendor  or  purchaser 
shall  refuse  or  £ul  to  name  a  referee,  the  determination  of  the 
referee  af^inted  by  the  other  party  shall  be  final  and  oonclasiTe 
on  both  parties. 

Where  fixtures  are  to  be  paid  for,  it  will  be  ShSj*"** 
proper  to  stipulate,  flxtoies  an> 

to  be  paid  for. 
That  the  fixtares  mentioned  and  set  forth  in  the  schedule  pixtmesto 

hereunto  annexed  shall  be  taken  by  the  purchaser  at  a  valua-  ^  taken  by 

purchaser  Ht 
tim,  the  amount  of  which  (if  disputed)  shall  be  settled  by  the  «  y»ittatioD. 

award  of  two  referees  and  an  umpire  in  manner  herdnbefore 

mentioned,  whose  decision  shall  be  final  between  the  parties. 

In  the  absence  of  a  stipulation  of  this  nature,  Fixtures,  in 
common  fixtures  would  pass  with  the  property  S  a  rtipuS 
to  which  they  are  attached  :  {Colegrave  y,  Dias  tiontothe 
Santas,  2  B.  &  C.  76;  S.  C.  3  D.  &  R.  255;  S-wSh 
Langstaff  v.  Meagoe,  2  Ad.  &  EIL  167 ;  Hitch-  P'ffiLy 
fMn  V.  fFaltoUy  4  Mees.  &  Wels.  409.)     With  •re  attached, 
respect  to  what  are  to  be  considered  as  common 
fixtures,  the  authorities  are  not  altogether  satis- 
factory.    Upon  the  whole,  however,  where  upon 
the  sale  of  a  house,  fixtures  are  stipulated  to  be 
taken  at  a  valuation,  those  things  only  are  in 
strictness  to  l)e  included  in  such  valuation  as 
would  be  deemed  personal  assets  as  between  heir 
and  executor,  and  which  would  not  pass  with 
the  inheritance  as  part  of  the  freehold  of  the 
house.     To  avoid  all  questions,  however,  upon 
this  head,  the  proper  way  will  be  to  setN>ut  all 
the  articles  to  be  paid  for  in  the  schedule,  in 
accordance  with  the  condition  last  above  stated : 
(see  Amos  &  Fer.  186.) 

It  is  also  usual,  in  the  next  place,  to  insert  a  Misdeserip- 
elause  providing  that  a  misdescription  shall  not  ****"* 
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annul  the  sale,  but  that  an  equivalent  shall  be 
Preliminary  allowed  bj  waj  of  Compensation.  Still  this  clause, 

^ T^''  as  we  have  already  seen,  wiU  afford  a  vendor 

no  protection  against  a  wilful  misrepresentation, 
its  proper  object  being  to  guard  against  uninten- 
tional errors,  and  such  as  easily  admit  of  com- 
pensation: (Duke  of  Norfolk  Y,  Worthy,  1  Camp. 
N.  P.  C.  337;  Fenton  v.  Brovm,  14  Ves.  144; 
Stewart  v.  AUiston^  1  Mer.  26',  Trower  v.  New-- 
combe,  3  ib,  704.)  The  clause  usuaUj  runs  to 
the  following  effect : — 

Error  in  de-       11.  The  number  of  the  acres  are  believed  to  be  conrectlj 
touanidsall  8**^>  ^^*  *™  ^^  warranted  to  be  so;  but  should  any  error 

but  to  be       appear  to  have  been  made  therein,  to  the  prejudice  of  the  par- 
made  good       .  .     1     ,       .    .       /.   1  f  ^^ 
by  compen-    chaser,  or  any  error  m  the  descnption  of  the  property,  or  of  the 

sation.  vendor's  interest  therein,  such  error  shall  not  annul  the  sale,  bat 

the  purchaser  shall  accept  such  compensation  as  shall  be  fixed 

by  two  referees,  one  to  be  chos^  by  the  vendor,  and  the  other 

by  the  purchaser,  who,  if  they  cannot  agree,  shall  call  in  an 

umpire,  whose  determination  shall  be  final  between  the  parties. 

And  in  case  either  the  vendor  or  purchaser  shall  refuse  or  fiul 

to  appoint  a  referee,  the  detennination  of  the  referee  appointed 

by  the  other  party  shall  be  final  and  conclusive  on  both 

parties. 

Sale  in  lots.        If  the  estate  is   sold  in  lots,  the  following 
clause  should  also  be  added  : — 

Defective  12.  That  if  it  should  appear  that  a  good  title  cannot  be 

of  tiie°lote°^  made  to  part  of  the  lands  comprised  in  any  lot  or  lots,  this 

not  to  vitiate  shall  not  annul  the  sale  in  respect  of  such  entire  lot  or  lots,  but 
side. 

the  contract  shall  be  carried  into  efiect  as  to  the  residue  of  the 

property  comprised  in  such  lot  or  lots,  and  a  proportionate 

reduction  made  in  the  purchase-money,  to  be  fixed  by  two 

referees,  or  thdr  umpire,  chosen  as  aforesaid,  whose  decision 

shall  be  final  and  conclusive  on  both  parties. 

Boundaries,  Where  freehold  and  copyhold  lands  lie  inter- 
hSdand*"  niixed  together,  or  there  is  any  uncertainty  or 
copyhold  ue  confusion  as  to  the  exact  boundaries,  it  should 

intermixed.    ^       .    .    j 

be  stated — 
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13.  That  whore,  oo  aoooont  of  any  of  the  property  haviog     Chat.  I. 
been  oaofejed  or  pessed  under  a  general  deacriptiaD,  or  hedgea  ittUminmy 
luviog  been  polled  down,  or  other  eridenoe  of  aeiain  or  identitj  ^'^^      "^^ 
of  boondaiies  is  not  afforded  on  the  face  of  the  deeds,  or  ooori-  Dectorstkm 
rolls,  a  declaration,  in  pnrsoance  of  the  Act  of  the  5th  and  eridence  of 
6th  jean  of  the  leign  of  his  Ute  Majesty  King  William  the  •eU^'^- 
Fooith^ibr  the  suppression  of  extra-judicial  oaths  and  affldavits, 

of  the  possessLon  or  receipt  of  the  rents  for  twenty  years  and 
iqnrudB,  according  to  the  title  deduced,  or  of  the  identity  of  the 
prenufles,  shall,  in  any  case  not  especially  provided  for  by  these 
eoDditioos,  be  deemed  sufficient  evidence  of  the  seisin  or  identity. 

When  it  is  intended  that  the  purchaser  of  Jjjjjjj^?^ 
largest  amount  in  value  shall  retain  the  title-  to  retahi  title 
deeds,  it  should  be  stipulated  that  they  are  to  be  *^* 
delivered  over  to  him  upon  entering  into  the 
usual  coYcnant  for  their  production,  viz.:— 

14.  That  the  purchaser  of  the  largest  amount  in  value  shall  be  Stipnlation 
entitled  to  the  title-deeds,  which  are  to  be  deliyered  over  to  him  chaser  lOiall 
an  the  completion  of  the  purchase,  upon  his  entering  into  the  J^f  *^  *® 
itSDal  covenant  for  their  production;  but  any  purchaser,  upon 

the  completion  of  his  purchase,, shall  be  entitled,  at  his  own 
expense,  to  attested  copies  of  aO  or  any  of  such  deeds,  but  no 
put  of  rach  expense  is  to  be  borne  by  the  vendor. 

In  case  the  vendor  is  not  in  the  possession  of  Siouir*"^' 
the  title-deeds,  and  is  desirous  of  protecting  him-  t^t  himMeir 
self  from  being  compeUed  to  produce  them,  he  SmjIJii^'to 
should  insert  an  express  stipulation  that  he  shall  prodace 
uot  be  obliged  to  produce  any  title-deeds  or 
other  documents  of  title  which  are  not  in  his 
possession,  otherwise  the  usual  condition  to  de- 
duce a  good  title  will  entitle  a  purchaser  to  caU 
upon  the  vendor  for  the  production  of  every 
docQfflent  set  out  in  the  abstract,  whether  they 
^  in  his  possession  or  otherwise :  (  SotUhby  v. 
Sm,  2  Myl.  &  Cra.  207.) 

It  should  also  be  stated  at  whose  expense  and  Co*^  ^ 
hy  whom  the  conveyance  is  to  be  prepared.    In  ®®"^®y"^®* 
the  absence  of  any  express  provision  to  the  con- 
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PreUnUnary 
proceeding. 

Parchaaer's 
solicitor  pro- 
per person  to 
prepare 
conveyance. 


Disadvan- 

tai^res  of 

having 

conveyance 

prepared  by 

vendor's 

solicitor. 


trary,  the  expense  of  the  conveyance  must  be 
borne  by  the  purchaser,  and  it  is  his  duty  to 
prepare  it  and  tender  it  for  execution  to  the 
vendor  {Pooh  v.  HiU,  10  L.  J.  N.  S,  80);  but 
the  vendor  must  defray  the  expenses  incidental 
to  the  execution.  It  is,  however,  sometimes 
stipulated  that  the  conveyance  shall  be  prepared 
by  the  vendor's  solicitor,  at  the  expense  of  the 
purchaser,  and  such  appears  to  be  the  prevailing 
practice  of  some  of  our  western  counties,  par- 
ticularly Cornwall;  but  this  course  of  proceeding 
is  attended  with  a  risk  and  prejudice  to  pur- 
chasers, that  very  few  of  them  are  aware  of. 
By  permitting  the  vendor's  agent  to  prepare 
the  conveyance  for  them,  they  adopt  him  as 
their  agent,  which  will  cause  them  to  be  affected 
by  notice  of  all  incumbrances  and  other  matters 
relating  to  the  property  sold,  to  which  such  agent 
may  be  privy;  notice  to  the  agent  being  con- 
sidered as  equivalent  to  notice  to  the  principal 
himself;  and  thus  the  latter  oftentimes  becomes 
deprived  of  the  equital^le  protection  afforded  to 
purchasers,  who  have  themselves  no  notice  of 
incumbrances  affecting  the  purchased  lands: 
{Brotherton  v.  Hatt^  2  Vern.  574;  Jacksem^s 
case,  Lane,  607;  Winged  v.  Lefebuiy,  1  Eq. 
Ca.  Abr.  32;  Newstead  v.  Searies,  1  Atk.  265; 
Brook  v.  Btdkele^y  2  Ves.  sen.  408;  Ashley  v. 
BaiUie,  ib,  368;  Verney  y.  Carding,  ib,  345; 
Crofton  V.  Ormsby,  2  ib.  583 ;  Dunbar  v.  Frede^ 
rick,  2  Ball  &  B.  304;  TunstaU  v.  Trappes, 
3  Sim.  301.)  Nor  is  this  the  only  objection  to 
employing  the  vendor'^)  solicitor ;  for  if  the 
vendor  were  to  be  guilty  of  any  fraud  in  the 
conduct  of  the  sale  to  which  the  attorney  was 
privy,  the  purchaser,  notwithstanding  his  igno- 
rance of  the  transaction,  will  be  held  responsible: 
{Bowles  V.  Steioart,  1  Sch.  &  Lef.  227;  see  also 
Doe  V.  Martin,  4T.  R.  39;  Hicks  v.  Morant, 
1  You.  &  Jerv.  286.) 
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When  the  conveyance  is  to  be  prepared  ac-    ^*^'  '• 
cording  to  the  regular  course  of  practice,  insert  ^ISSSIS? 
the  following  clause  : —  jHr^HMMyt, 

By  whom 

15.  That  the  conv^ance  shall   be  prepared  by  the  por-  conreyuioe 
.....  ,  ,,  ,-  Istobe  pre- 

chasers  solicitor,  at  sacn  parchasers  expense,  and  the  same  pared. 

shall  be  settled  and  approved  on  the  parts  of  the  vendor  and  ConTeyance 
pnrchaser  by  their  respective  solicitors,  and  the  said  vendor  and  p^red'ty' 

purchaser  shall  each  of  them  respectively  pay  the  charges  of  his  pprohsser's 

solicitor, 
solicitor,  as  also  of  any  coonsel  they  may  respectively  employ 

in  the  coarse  of  the  transaction. 

If  the  conveyance  is  to  be  prepared  by  the  ^^•^  *»?v 

vevAQcc  iB  to 

vendor's  solicitor,  then  substitute  the  following  be  prepared 

«>ln.ncu>  • by  vendor's 

Clause  -  solicitor. 

That  the  deed  of  conveyance  shall  be  prepared  by  Messrs.  That  oon- 

A.  and  B.  (vendors  soUcUort),  at  the  expense  of  the  pur-  SSmS? 

chasers.  prepared  by 

vendor's 

Sometimes  a  specified  sum  is  mentioned,  as,      «>i*<^*«'- 

Shall  pay  for  the  same  conveyance  the  snm  of  £  ,  and  daaae  where 

iix  the  contract  the  sum  of  £  ,  exclusive  of  stamp  duties  mm  i,,  to  be 

and  parchment.  *  P'^d  for  the 

*  conveyance. 

By  the  last  clause  of  the  conditions  it  is  usually  proviso  for 
provided —  "****• 

16.  That  if  the  purchaser  of  any  or  dther  of  the  said  lots  ciaaae 

shall  neglect  or  fail  to  comply  with  the  above  conditions,  and  to  wn^^^n* 

complete  his,  her,  or  their  purchase  or  purchases,  by  the  time  rescind  mle 

and  in  manner  aforesaid,  the  money  by  him,  her,  or  them  de-^  chMer  foils* 

posited   by  way  of  earnest  shall  be  actually  forfeited  to  the  ^  comply 
'^  with  condl- 

vendor,  who  shall  be  at  full  liberty  to  resell  the  premises  com-  tions. 

prised  in  the  lot  or  lots  bought  by  such  purchaser  respectively, 

either  by  public  auction  or  private  contract,  or  in  such  way  as  the 

sud  vendor  shall  think  fit;  and  if  upon  such  second  sale  there 

shall  be  any  deficiency,  the  purchasers  so  n^lecting  to  perform 

the  above  conditions  shall  make  good  such  deficiency,  together 

with  all  costs  and  expenses  attending  such  re-sale,  or  incidental  ^"^  ^X  . 

resale  to  oe 

thoeto.      And  in  case  of  nonpayment  of  the  same,  the  whole  recovered  as 
shall   be    recoverable    by  the  vendor  as  and   for    liquidated  damages. 
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Chap.  I.     damages;  but  any  increase  of  price  which  the  said  premises 

PrOtminary  DUiy  produce  on  such  second  sale  shall  belong  to  the  vendor. 
proeeedingt, 

shorttorm  -^  short  form  of  contract  to  be  signed  both 
(J  contract  by  vendor  and  purchaser,  or  their  la-vrfullj  au- 
attached  to  thorized  agcnts,  should  be  attached  to  tbe  above 
conditions,  conditions,  which  should  run  to  the  following 
effect  :— 

Short  form  of  ^  (jwin:Aascr),of,  &c.,  do  hereby  for  myself  mj  heirs,  ex- 
te°atl^h^  ®*^***"»  *°^  administrators,  agree  with  the  said  Qo^ndor)  and 
to  conditions  his  heirs,  to  become  the  purchaser  of  the  hereditaments  *"<1 
signed'both    premises  comprised  in  lot  hereinbefore  described,  subject 

by  vendor       to  the  aforegoing  conditions,  at  the  price  of  £  ,  and 

chaser.  I  hereby  acknowledge  that  I  have  this  day  paid   the  sum  of 

£  as  a  deposit,  and  in  part  payment  of  the   said  pur- 

chase-money, into  the  hands  of  (joLUcHoneer  or  vendor's  offent), 
pursuant  to  the  fifth  condition  hereinbefore  contained;  and 
I  hereby  for  myself,  my  heirs,  executors,  and  admimstratoxs, 
agree  to  pay  the  remainder  of  the  said  purchase-money,  and 
to  do  all  other  acts  necessary  on  my  or  their  part  or  parts  to 
the  completion  of  the  purchase,  upon  the  terms  mentioned  in 
the  aforegoing  conditions,  at  the  time  and  place  menti<Mied  in 
such  fifth  condition:  audi, the  said  {vendor)^  for  myself  and 
my  heirs,  hereby  confirm  this  contract,  and  agree  to  accept  the 
said  {purdutser)  as  the  purchaser  of  the  said  lot  ,  upcm 

the  terms  expressed  and  contained  in  the  aforesaid  con- 
ditions.   As  witness  our  hands,  this  day  of  18 

£      8.       d. 

Purchase  money 

Deposit  money  

Remainder  unpaid £ 

Witness, 

conditio?8°^      It  is  sometimes  considered  advisable  to  have 
when  ad-      duplicates  of  the  conditions  of  sale,  one  to  be 
missibie.       signed  by  the  vendor,  and  the  other  by  the  pur- 
chaser, for  which  the  two  following  forms  may- 
be employed : — 
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1 .   Agreement  to  be  signed  by  vendor  or  his  agent  — 1 

PrtHttUner^ 
I  (vendor   or  vendor's  agent)  do  hereby  acknofwledge  that  prveudmgi. 

(jmrchixser^   hu  been  this  day  decUred  the  purchaser  of  the  fo„^~^ 
hereditaments  and  premises  comprised  in  lot  ,  herein-  agreement  to 

before   described,  subject  to  the  aforegoing  conditions,  at  the  vendor  only. 
price  or  sum  of  £        ,  and  that  he  has  also  paid  the  sum  of 
£  as   a  deposit  and  in  part  payment  of  the  said  pur- 

chase monej,  in  pnrsnance  of  the  terms  of  the  above  conditions; 
and  I  do  hereby  affirm  this  contract  and  agree  to  accept  the 
said  (jmrchaaer)  as  the  purchaser  of  the  said  lot,  npon  the 
terms  expressed  and  contained  in  the  aforesaid  conditions.  As 
witness  my  band,  this  day  of 

£    s,    d. 

Purchase  money 

I>eposit  money 

Bemainder  unpaid    £ 

Witness, 
2.  Agreement  to  he  signed  hy  purchaser  or  his  agent. 

I  (jMirchaser)  do  hereby  agree  with  the  said  (vendor)  to  Form  of 
become  the  purchaser  of  the  hereditaments  and  premises  com-  •**2*™2Sf\,*** 
prised  in   lot  ,  hereinbefore   described,  subject  to  the  porchaMr. 

aforesaid  conditions,  at  the  price  or  sum  of  £  ,  and  have 
this  day  paid  into  the  hands  of  (auctioneer  or  vendor's  agent) 
the  smn  of  £  ,  to  be  held  and  retained  by  him  as  a  deposit 
and  in  part  payment  of  the  said  purchase  money;  and  I  do 
ber^y  agree  to  pay  the  remainder  of  the  said  purchase  money, 
or  som  of  £  ,  at  the  time  fixed  in  and  by  the  abore  con- 
ditions of  sale.    As  witness  my  hand  this  day  of 

£    s,    d 

Purchase  money 

Deposit  money 

Remainder  unpaid    £ 

Witness, 

If  the  agreement  be  signed  by  the  agent  of  As  to  agna- 
either  party,  he  should  state  that  he  signs  as  l^nlJ!^ 
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chap^i.    g^^j^  agent,  on  behalf  of  his  principal  (see  tb 
^^^wSlT^  form  Prec.  A.  No.  IL  clauses  A.  B.) ;  for  if  b 
—    '  were  to  sign  in  his  own  name,  he  would  becoiq 
personally  bound ;  a  rule  that  has  been  carriej 
so  far,  that  it  has  been  holden  that  even  whei^ 
an  ^ent  executed  a  covenant  in  his  own  nanM 
for  himself,  his  heirs,  &c.,  he  became  personal^ 
bound,  notwithstanding  that  he  was  described  il 
the  body  of  the  instrument  as  covenanting  foi 
and  on  behalf  of  his  principal:     {Appletan  fi 
Sinks,  5  East,  148 ;  Kendray  v.  Hodson,  5  £^ 
N.  P.  C.  228  ;  Norton  v.  Herron,  1  Ry.  &  Mood 
229 ;  Spittle  v.  Lavendar,  Moore,  270  ;   Grai^ 
V.    GtUteridge,    1    Man.  &    Ry.  614;    Pell  v. 
Stephens,  2  Myl.  &  Kee.  334 ;   Gabi/  v.  Driver, 
2  You.  &  Jerv.  549 ;  Jones  v.  Littledale,  6  Ad 
&  Ell.  48 ;  Magee  v.  Atkinson,  2  Mee.  &  Wels. 
440.) 
As  to  fecial      The  forcffoinff  are  the  usual  clauses  inserted 
m  ordinary  conditions  of  sale;  yet  before  dis- 
missing this  part  of  our  subject,  it  will  be  proper 
Xo  make  a  few  observations  upon  a  few  other 
clauses,  which,  under  certain  circumstances,  may 
be  usefully  employed. 
In  sales  of         In  the  first  place,  where  the  subject-matter  of 
5S5S«  ve^or  sale  consists  of  leasehold  property,  and  the  ven- 
is  unable  to   <3or  is  Unable  to  procure  his  lessor's  title,  he 
8o??titie?he  ought,  by  his  conditions,  to  provide  against  the 
vwe^a^t  purchaser's  requiring  it  {Fielder  v.  Hooker,  2 
purchaser's    Mcr.  424 ;  PuTvis  V.  Rayer,  9  Pri.  488 ;   Souter 
requiring  it.  ^  D^^ke,  o  B.  &  Ad.  992) ;  otherwise  he  cannot 
enforce  a  specific  performance  against  the  latter, 
who,  being  a  purchaser  pro  tanto,  is  clearly  en- 
titled to  call  for  an  inspection  of  the  title  of  the 
original  lessor,  before  he  can  be  enforced  to  com- 
plete his  purchase ;  but  notwithstanding  a  vendor 
cannot,    under  such   circumstances,   oblige  the 
purchaser  {Rosewell  v.  Vaughan,  Cro.  Jac.  196; 
Lysney  v.  Seldy,  2  Ld.  Raym.  1118;  Keech  v. 
Hcdl,  Doug.  21  ;   Waring  v.  Mackreth,  11  Ves. 
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[3)  to  abide  by  bis  contract,  it  still  remains    ^■*';.  '* 
idecided  wbether  a  purcbaser,  insisting  on  a  PrHtminaty 
ic  performance,  can  compel  tbe  vendor  to  ^\— 
lace  his  lessor's  title:  and  notwithstanding 
question  was  raised  in  one  or   two  cases 
Fbich  came  before  Lord  Eldon,  be  never  came 
any  actual  decision  upon  the  point,  although 
preponderating  opinion  seems  to  have  been, 
\t  where  there  was  no  express  stipulation  to 
contrary,  the  purchaser  was  entitled  to  call 
|fcr  such  production :     (  White  v.  Foljambe^  1 1 
tVes,  337;  Radcliffe  v.  Warrington^  12  tft.  326; 
DeveraU  v.  Bolton^  18  ib.  505). 

Where  it  is  intended  that  the  purchaser  is  not  ?2JL"22ii 
to  call  for  the  lessor's  title,  tbe  following  form  be  penned 
should  be  inserted :—  c^C^ 

to  call  for 
That  the  vendor,  at  his  own  expense,  wUl  within  [A«re  «tate  leMor**  title. 

lie  time]  deliyer  abstract  of  title  to  the  purchaser  or  his  solid-  Sj^'^tlSt'** 

tor  of  the  original  lease  of  the  said  premises,  and  also  of  all  parchaser  is 

Bkesne  assignments,  wills,  settlements,   and  other  documents  i^aor*^  title. 

Resting  to  the  title  of  the  said  term  in  the  premises,  and  deduce 

*  good  title  thereto,  subject  to  these  conditions ;  but  the  pur> 

chaser  shall  not  be  entitled  to  call  for  the  title  of  the  lessor. 

It  may  also  in  many  instances  be  proper  to  ^^  *«™J 
state  the  terms  upon  which  the  premises  are  premiaes 
held ;  as,  for  example—  SJ^f^" 

§et  out. 
That  the  lease  on  which  the  premises  are  held  is  subject  to  fM-m,  g. 

tbe  yearly  rent  of  £        ,  and  also  contains  the  usual  lessee's  which  pre. 

^<>*«Dsat8  to  pay  the  rent,  to  keep  the  premises  in  repair,  and  holden. 

to  iuiire  against  fire,  and  not  to  exercise  any  trade  or  business 

Qo  the  premises;  and  the  purchaser  must  take  the  premises 

"uJjject  thereto. 

Where  leasehold   premises,  held  under  one  Pncucai 
entire  rent,  are  intended  to  be  sold  in  lots,  the  JSSTkSSJ- 
three  following  clauses  will  be  found  serviceable :  ^^}^  "« 

°  sold  in  lots. 

1-  That  each  c£  the  respective  purchasers  shall,  on  the  com-  Stipulation 
(letioD  of  the  purchase,  at  hia  own  expense,  execute  to  the  chasora^Bhall 
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Chap.  I.     vendor  a  bond  in  the  penal  snm  of  £        ,  conditioned  far  ii 
Prttimb¥»nt  demnifying  the  vendor  against  the  rents  and  corenants  reservv 
'''^'__*^*   and  contained  in  the  original  lease  in  respect  of  the  premie 
indemnity      purchased  by  and  assigned  to  snch  purchaser. 

against  rents      2.  That  as  all  the  lots  now  offered  for  sale  are  indoded  i 

and  coye- 

nants  oon-      oaa  lease,  subject  to  one  entire  rent  of  £         ,  of  which  rent  i 

gt^n^aeT'  ^  ^tended  that  each  of  the  said  lots  shall  bear  a  propoiiaDali 

Each  pur-      P'^)  ^®  purchaser  of  each  lot  shall  enter  into  a  covenant  wit! 

chaser  to        ^^  purchasers  of  the  other  lots  for  the  payment  and  perform 

enter  into  a  . 

corenant  for  ance  of  his  (the    coTenantor's)  proportion  of  the   rents    axu 

nerfonmance  c^^^^D^^^^  <>^<^  ^  gi^®  ^  ^^'^  other  purchasora  a  power  o 
of  his  porti(m  distress  on  the  premises  purchased  by  the  coyenantor,  as  ai 
and  cove-  indenmity  against  such  proportion  :  such  deeds  of  indemnity  U 
"^"^'  be  prepared  by,  and  at  the  expense  of,  the  respectiye  pnrchasen 

requiring  the  same. 

Title-deeds  3.  That  the  lease  and  assignments  shall  be  delivered  to  thi 
vexed  to         purchaser  of  the  lot  which  shall  be  sold  for  the  highest  pricey 

largest  pur-    xiooii  his  entering  into  the  usual  covenants  for  the  prodaction 

chaser  on  his  . 

covenanting   thereof,  with  the  other  purchasers,  at  the  expense  of  the  latterj 

ducticn  ^^^  ^^^  ^^  ^^  P"^  ^^  *^®  respective  lots  shall  be  equal,  the  pur- 
chaser of  lot  1  shall,  for  the  purposes  of  this  condition,  be  con- 
sidered as  the  larger  purchaser;  but  if  any  of  the  lots  remain 
unsold,  the  vendor  shall  be  considered  as  standing  in  the  place 
of,  and  shall  have  all  the  privileges  which  are  hereby  given  to, 
the  largest  purchaser. 

Practical  A  clause  directing  that  from  a  certain  day  the 

toThe^reser-  purchaser  shall  pay  a  certain  per-centage  on  hia 
r^teres?  purchase-money,  and  from  that  time  be  entitled 
to  the  possession  and  to  the  rents  and  profits  of 
the  premises,  is  often  a  very  useful  clause^  par- 
ticularly where  the  property  affords  an  eligible 
residence,  and  the  vendor  is  in  no  hurry  for  his 
money,  and  the  purchase  cannot  at  once  be  car- 
ried into  effect;  as,  for  example,  where  some  of 
the  parties  are  under  age  or  abroad,  when  send- 
ing  the  deeds  of  conveyance  there  for  execution 
would  be  attended  with  both  difficulty  and  ex- 
pense; and  although  the  annual  amount  to  be 
paid  in  consideration  of  the  occupation  of  tbd 
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premises  should  exceed  the  legal  rate  of  interest,    ^"^  '• 
ftill  the  agreement  will  not  he  considered  as  ^J^^^HJ^ 
usurious  on  that  account:  [Spumer  v.  Mayop,  ^''^*_*^* 
1  Ves.  257;  Beete  v.  Bigwood,  7  B.  &  C.  453.) 
The  following  clause  maj  be  employed  for  the 
tboYe  purpose: — 

That  the  purchaser  aha]],  firom  the  day  of  CUaie 

next,  enter  upon  the  possession  and  receive  the  rents  and  profits  poi^aMrto 

of  the  said  premises  for  his  own  use  and  benefit:  and  that  if  the  wwlTe  rentu 

and  pfroutai 
emvejance  by  all  the  necessary  parties  be  not  completed,  and  aod  Tender 

Out  porchase-money  be  not  paid,  on  or  before  the  said  tnterart^on 

day  of  ,  then  and  in  such  case  the  purchaser  shall  from  hia  purchase- 

money* 
that  time  pay  compensation  for  the  said  purchase-money  to  the 

said  vendor,  a  gross  sum  of  money,  to  be  calculated  after  the 

nte  of  £  for  every  £100  by  the  year. 

Where  the  property  is  sold  under  a  fiat  in  ?2J®'iJ*P**" 
bankruptcy,  it  will  be  advisable  to  stipulate  that  mies  onder 
if  the  purchaser  shall  require  the  fiat  or  other  JlJiroptcy. 
proceedings  under  the  bankruptcy  to  be  entered 
of  record,  it  shaU  be  done  at  his  own  expense. 

Where  the  subject-matter  of  sale  is  a  house,  spedai 
the  adjoining  land  of  which  belongs  to  the  vendor,  "^  °** 
and  he  intends  to  retain  a  right  of  building  on 
the  reserved  property  which  may  in  any  way  in- 
terfere with  the  lights  belonging  to  the  house, 
he  must  careMly  reserve  such  right;  as  it  has 
heen  held  {Palmer  v.  Fletcher^  1  Lev.  122),  that 
where  a  man  sells  a  house,  on  part  of  his  land, 
to  one  person,  and  the  adjacent  land  to  another, 
the  vendee  of  the  house  may  maintain  an  action 
against  the  vendee  of  the  land  for  obstructing 
the  Hghts,  although  the  house  be  not  an  ancient 
house;  because  the  law  will  not  permit  the  ven- 
dor, and  by  consequence  any  one  claiming  under 
him,  to  derogate  from  his  own  grant:  (^Cox  v. 
Matthews,  1  Ventr.  237,  239;  Rosewell  v.  Pricyr, 
6  Mod.  116;  CrompUm  v.  Richards,  1  Price,  27; 
Swansborough  v.  Coventry,  9  Bing.  305;  Coutts 
▼.  Gorham,  1  Mood.  &  Malk.  396;  Riviere  v. 
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Chapel  Bowman,  1  Ry.  &  M.  24.)  But  in  every  in- 
^JJ^^JJ'  stance  in  which  this  has  been  so  determined,  thsj 
—  *  grant  was  of  the  house  with  the  windows  theni 
existing,  or  apparently  in  the  progress  of  being 
built;  for  merely  selling  land  for  building  pur* 
poses  will  not  confer  a  right  to  the  vendee  to  the 
unobstructed  enjojrment  of  any  lights  he  may 
think  fit  to  open  upon  any  part  of  the  purchased 
property :  {Blanchard  v.  Bridges,  4  Ad.  & 
El.  176;  see  also  Cherrington  v.  Ahney,  2  Vem* 
646;  Garrett  v.  Sharpe,  3  Ad.  &  El.  325.)  A 
privilege  so  unlimited  would  press  most  unreason- 
ably upon  every  vendor  selling  lands  for  the  pur- 
pose of  being  built  upon,  and  retaining  those 
adjoining,  as  it  would  preclude  him  from  building 
so  as  to  obstruct  whatever  erections  or  alterations 
the  vendee  may  at  any  time  choose  to  make,  not 
only  till  he  has  finished  the  house,  but  for  ever. 
(See  also  Mr.  Smirke's  elaborate  argument  in 
Blanchard  v.  Bridges,  above  referred  to.)  Still 
the  most  prudent  course  will  ever  be,  in  those 
cases  where  lands  are  sold  for  building  purposes^ 
to  have  some  express  stipulation  not  only  in  the 
contract,  but  also  in  the  conveyance  of  the  pro- 
perty, with  respect  to  the  lights,  which,  in  some 
cases,  it  may  be  advisable  to  extend  to  the  kind 
of  buildings  that  are  intended  to  be  erected; 
for  cases  have  occurred  in  which  it  has  been 
holden  that  the  merely  exhibiting  a  plan  of  build- 
ings proposed  to  be  built  will  not  bind  a  pur- 
chaser unless  the  latter  enters  into  some  agree- 
ment to  build  accordingly :  {Feoffees  of  Herit^s 
Hospital  V.  Gibson,  2  Dow.  301 ;  see  also  Camp- 
ton  V.  Richards,  1  Pr.  27;  Beaumont  v.  Dukes, 
Jac.  422;  Squire  v.  Camp,  1  Myl.  &  Kee.  459; 
but  see  Swanborough  v.  Coventry,  9  Bing.  305; 
2  Moo.  &  Scott,  362.) 
Duties  of  Should  a  purchaser  retain  a  professional  gentle- 

SSidtSr '    "^^^  ^  attend  on  his  behalf  at  the  sale,  it  will 
become  the  bounden  duty  of  the  latter  to  look 
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carefully  into  the  vendor's  conditions,  in  order  to    ^^^'  '* 
see  that  they  do  not  press  too  heavily  or  unfairly  PrtHmmary 

upon  a  purchaser,  bj  restricting  him  from  insist-       . 

ing  upon  such  a  title  as  may  insure  him  the  secure  2Jto  frlSnJ 
enjoyment  of  his  purchase ;  as  also  to  discover  conditionM  in 
whether  the  object  of  some  especial  clauses  may  SSSse"***'  * 
not  be  to  keep  back  some  important  evidence, 
which,  if  disclosed,  would  render  the  title  un- 
marketable.    One  object  a  purchaser's  solicitor 
must  never  lose  sight  of  throughout  the  whole 
course  of  the  transaction;  which  is,  not  only  to 
secure  such  a  title  as  will  effectually  protect  his 
client  from  eviction,  but  also  such  a  title  as  a  sub- 
sequent purchaser  or  mortgagee  maybe  compelled 
to  accept. 

When  an  estate  is  directed  to  be  sold  under  a  in  sales 
decree  of  a  Court  of  Equity,  the  particulars  and  ?"«>!  plitf- 
conditions  of  sale  should  be  framed  with  the  same  «»J*".  *«• 
care  and  accuracy  as  m  ordinary  sales  by  auction,  framed  with 
These  conditions  should  be  headed  with  the  names  JlJjiJI^y  „ 
of  the  parties  in  the  cause;  and  must  also  set  forth  ^  ordinary 
that  the  sale  is  made  in  pursuance  of  a  decree  ^^' 
made  in  such  cause,  and  with  the  approbation  of 
the  Master.     The  time  and  place  of  sale  must  be 
then  stated.     It  should  next  be  mentioned  that 
the  estate  may  be  viewed  on  application  to  some 
person  named  in  the  particulars ;  and  that  the 
particulars  and  conditions  may  be  had  gratis  on 
application  at  the  Master's  chamber,  as  also  at 
the  offices  of  the  solicitors  in  the  cause.     (See 
Smith's  Chanc.  Pract.  173,  2nd  edit) 
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OF  THE   MANNEB  OF   CONDUCTING  SALES  BY 

AUCTION. 

By  a  recent  Act  of  ParHament  (8  Vict,  c  15^ 
s.  7),  which  abolishes  auction  duties,  the  auc- 
tioneer is  directed,  under  a  penalty  of  20/.  to 
suspend  or  affix,  before  he  shall  conunence  the 
sale,  a  ticket  or  board,  containing  his  fiill  Chris- 
tian and  surname,  and  place  of  residence,  in  some 
conspicuous  place  in  the  room  or  place  where 
the  auction  is  held,  so  that  all  persons  may  easilj 
read  the  same. 

The  sale  itself  is  usually  conducted  in  the 
following  manner.  The  particulars  and  condi- 
tions of  sale  are  first  read  over  and  explained 
before  the  persons  assembled,  either  by  the  auc- 
tioneer himself,  or  the  vendor's  solicitor,  or  some 
other  person  employed  by  them  for  that  purpose. 
Several  copies  of  the  conditions  ought  to  be  cir- 
culated about  the  room,  in  order  that  every  one 
then  and  there  present  may  have  an  opportunity 
of  inspecting  them.  The  property  is  then  put 
up  for  sale,  either  together,  or  in  separate  lots, 
and  upon  a  bidding  being  made,  the  auctioneer 
declares  the  amount  of  such  bidding;  until,  no 
further  advance  being  offered,  the  lot  is  either 
knocked  down  to  the  highest  bidder,  or  bought 
in  again  on  behalf  of  the  vendor. 

But,  notwithstanding  it  has  been  always  con- 
sidered that  the  vendor's  assent  to  the  sale  is 
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signified  by  the  knocking  down  of  the  hammer  ^^•'- 
{P(afne  v.  Cave,  3  T.  R.  148),  it  is  quite  clear  5^^ 
that  this  can  never  constitute  such  a  valid  agree- 
ment  within  the  Statute  of  Frauds  (29  Car.  2, 
c.  3)  as  will  sustain  an  action  in  case  of  its 
nonperformance :  ( Walker  v.  Constable,  2  £sp. 
N.P.  C.  659;  1  Bos.  &  PulL  306,  S,  C ;  see  also 
Selw.  N.  P.  172,  9th  edit.)  Still,  as  the  auc- 
tioneer is  considered  the  agent  for  both  buyer 
and  seller  (Hine  v.  Whitehouse,  7  East,  557; 
Kmys  V.  Proctor^  3  Ves.  &  Bea.  57),  the  signing 
of  the  agreement  by  him  will  be  binding  on  the 
person  on  whose  behalf  he  so  signs  {Emerson  v. 
HeeUs,  2  Taunt.  38;  White  v.  Proctor,  4  t*. 
209;  Ileyman  v.  Neale,  2  Camp.  N.  P.  C.  337 ; 
Pauls  y.  Simes,  6  Car.  &  Pay.  506 ;  Farmer  v. 
Robinson,  2  Camp.  N.  P.  C.  339,  (n.);  Gale  v. 
WeUs,  1  Car.  &  Pay.  388;  Trueman  v.  Loder, 
3  Per.  &  Dav.  267);  for  the  agreement  is  then 
signed  by  the  lawfully  authorized  agent  of  the 
puiy  to  be  bound  by  it,  whose  appointment  it 
has  been  long  determined  need  not  be  by  writing : 
(WeUer  v.  Hudson,  5  Vin.  Abr.  524;  Widder- 
bourne  v.  Carr,  3  Woodes,  cited ;  Rucker  v. 
Cammeyer,  1  Esp.  N.  P.  C.  105;  Coles  v.  Tre- 
gothic,  9  Ves.  234;  Barry  v.  Barrimore  {Lord), 
1  Sch.  &  Lef.  28,  cited.)  The  usual  practice,  as 
remarked  in  the  latter  part  of  the  preceding  sec- 
tion, is,  to  have  a  short  form  of  contract  attached 
to  the  conditions  of  sale,  which,  when  duly 
signed  by  the  necessary  parties,  becomes  em- 
bodied with  the  terms  of  the  conditions ;  the 
whole  together  forming  the  subject-matter  of  one 
entire  contract:  {Clinan  v.  Cooke,  1  Sch.  &  Lef. 
22;  AUeny.  Bennett,  3  Taunt.  139;  Cooper  v. 
SmUh,  15  East,  103;  Richards  v.  Porter,  6  B. 
&  C.  437 ;  DobeU  v.  Hutchinson,  3  Ad.  &  El. 
355.  See  also  Shippey  v.  Derrison,  5  Esp.  N. 
R  C.  190;  Brodie  v.  St  Paul,  1  Ves.  326; 
Tavmey  v.  Crowther,  3  Bro.  C.  C.  318 ;    Hinde 
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^^  *     V.  Wlite,  8  East,  558 ;  Kenworthy  v.  Schofidd, 
Boies  by     2  B.  &  C.  945 ;  Fowle  v.  Freeman^  9  Ves.  351  ; 
"';^'     Rose  V.  Cunningham,  1 1  i6.  550 ;  Price  y.  Ley- 
bum,  Gow.  109.)    But  although  the  above  is  the 
proper  and  more  regular  practice,  still  a  simple 
entry  of  the  purchaser's  name  by  the  auctioneer, 
referring  to  the  lot  for  which  he  bid,  will  be  a 
sufficient  signing  on  behalf  of  the  purchaser  to  be 
binding  on  him;  as  will  also  the  auctioneer's  sig- 
nature to  a  receipt  for  the  deposit,  if  it  refers 
sufficiently  to  the  contracting  parties  and  subject- 
matter  of  sale,  or  to  the  conditions,  to  show  the 
nature  of  the  contract. 
How  far  ^  bidding  is  not  completed  until  the  falling  of 

bidding  may     .  .       °    »      i  -i  ^i 

i)e  retracted,  the  auctioneers  hammer,  and  may  consequently 
be  retracted  at  any  time  before  the  lot  is  actually 
knocked  down  {Pai/ne  v.    Cave,  3  T.  R,  148; 
Roudege  v.  Grant,  4  Bing.  653);  but  then  such 
retraction  must  be  made  in  a  tone  sufficiently 
audible  for  the  auctioneer  to  hear,  or  by  such 
gestures  as  he  can  readily  understand;  otherwise 
such  retraction  will,  like  a  mere  mental  reserva- 
tion, amount  to  nothing  at  all,  and  the  party  wiU 
still  be  held  to  his  bidding :  (Jones  v.  Nanney, 
3  Camp.  N.  P.  C.  385  ;  13  Pri.  102,  103;  S.  C. 
M*Clel.  39.) 
Auctioneer        The  auctioneer  is  considered  as  the  stakeholder 
^kehoider*  of  the  deposit;  and  therefore,  if  he  pays  it  over 
of  deposit.     tQ  the  vendor  without  any  direction  from  the  pur^ 
chaser,  he  does  so  at  the  risk  of  being  personally 
accountable  for  it  to  such  purchaser,  in  case  tli» 
title  should  prove  defective.      But  in  such  case 
the  auctioneer  will  be  entitled  to  recover  back 
such  deposit-money  from  his  employer,  but  diiI| 
the  costs  of  defending  the  action  brought  by  th« 
purchaser  for  the  recovery  of  it,  unless  the  vendod 
had  authorized  the  defence;  nor  without  declar* 
ing   specially:    (Spurrier  v.  Elderton,    6  Esjfcl 
N.  P.  C.  1 ;  Burrough  v.  Skinner,  5  Bur.  265Pft 
Ambrose  v.  Ambrose,  1  Cox,  194;  Gray^*  Gn^ 
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(eridgcy  1  Man.  &  By.  614 ;  Duncan  v.  Cafe^       —  ' 
2  Mees.  &  Wels.  244.)     The   inconveniences,     fUJ^ 
however,  which  might  arise  in  consequence  of  an      — 
auctioneer  paying  over  the  deposit  to  the  vendor 
are  now  commonly  guarded  against  by  a  clause  in 
the  conditions,  directing  that  the  deposit  shall  be 
paid  into  the  hands  of  the  vendor  or  his  agent; 
in  which  case,  if  it  be  so  paid,  the  auctioneer  will 
be  discharged  from  aU  responsibility  on  that  ac- 
count.   {See  the  Form,  sup.  No.  V.) 

In  the  absence  of  any  provision  to  the  above  5^'J!*^y 
eflPect,  the  auctioneer  has  it  still  in  his  power,  in  protect  wm- 
case  both  vendor  and  purchaser  claim  the  deposit,  interpleader 
to  protect  himself  under  the  Interpleader  Act  •«*• 
(1  &2  Will  4,  c.  58);  or  he  may  file  his  bill  in 
equity,  praying  an  iig  unction,  which  wiU  be 
granted  him  upon  his  paying  the  deposit  into 
court;  but  be  will  not  obtain  this  unless  he  pays 
in  the  full  amount  of  deposit ;  for  should  he  in- 
sist upon  retaining  his  own  commission,  or  any 
other  claims  he  may  consider  himself  entitled  to 
out  of  it,  he  will  by  that  means  debar  himself  of 
all  right  to  equitable  assistance  :  {Farebrother 
^.Prattent,  1  Dan.  64;  Nerrot  v.  Harris^  ib, 
68  (n.);  Mitchell  y,  Hayne,  2  Sim.  &  Stu.  63; 
see  also  1  Mad.  Pract.  179,  2nd  edit.)  Being  in 
the  nature  of  a  stakeholder,  and  so  bound  to  pro- 
duce the  deposit-money  at  any  time  when  called 
upon,  the  auctioneer  is  not  liable  to  the  payment 
of  any  interest  for  it  whilst  it  remains  in  his 
hands;  nor,  it  seems,  will  it  make  any  difference 
if  the  vendor  were  (without  the  purchaser's  con^ 
currence)  to  give  the  auctioneer  notice  to  invest 
the  money  in  government  securities,  and  although 
interest  may  actually  have  been  made  of  it : 
(Harrington  v.  Hoggart,  1  B.  &  Ad.  577;  see 
also  Salisbury  (Lord)  v.  Wilkinson,  8  Ves.  48.) 
To  make  an  auctioneer  liable  for  interest,  it  must 
appear,  Ist,  That  the  contract,  on  failure  of  the 
condition,  has  been  rescinded.     2nd,  That  a  de- 
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mand  of  deposit  has  been  made,  and  a  refusal  te, 
return  it  (Z^e  v.  Muntiy  8  Taunt.  65 ;  see  als4^ 
1  Selw.  N.  P.   177,  9th  edit);  and  even  thei% 
according  to  the  opinion  expressed  by  Burroughs 
J.,  in  Curling  v.  Shutdeu)orth  (6  Bing.    134),   i|i| 
mast  be  proved  that  the  auctioneer  has  actually 
made  interest  of  the  money.     When,  therefor^  ■ 
the  deposit  is  considerable,  and  some  time  likely , 
to  elapse  before  the  purchase  is  completed,    it 
seems  advisable  to  enter  into  some  arrangement 
with  respect  to  the  deposit,  as,  that  it  shall  be 
invested  in  the  funds,  or  paid  into  the  Tumffg  of 
some  bankers,  to  be  agreed  upon  between    the 
parties,  who  are  to  allow  interest  for  the  same,  as 
long  as  it  remains  in  their  possession. 

An  auctioneer  having  no  authority  from  his 
employer  to  that  effect,  renders  himself  person- 
ally responsible  for  any  losses  that  may  be  in- 
curred in  consequence  of  his  giving  the  purchaser 
credit  for  the  deposit,  or  any  other  moneys  to  be 
paid  by  the  latter  in  respect  of  the  purchase 
Imiliants  V.  MHUngton,  1  H.  Black.  81;    WU- 
shire  V.  Sims,  1  Camp.  N.  P.  C.  258);  as  also  for 
any  securities  he  may  take  from  the  purchaser 
for  that  purpose;  as  promissory  notes,  bills    of 
exchange,  or  the  like:  {lb.  id.)    An  auctioneer 
should  also  be  cautious  about  selling,  where  he 
has  the  slightest  doubt  as  to  his  authority  to  do 
so  {Nelthorpe  v.  Adridge,  2  Stark.  N.  P.  C.  435); 
otherwise  he  will  become'  personally  liable  to  the 
purchaser  for  any  expenses  the  latter  may  have 
incurred,  in  case  the  principal  should  refuse  to 
ratify  the  contract,  as  well  as  interest  on  the  pur- 
chase-money where  the  latter  has  remained  unpro- 
ductive: {Nelthorpe  v.  Adridge,  2  Stark.  N.  P.  C. 
439;  GcUn/  y.  Driver,  2  You.  &Jerv.  549;   see 
also  Bratt  v.  JEllis,  cited  2  Stark.  N.  P.  C.  S52; 
Jones  V.  Dike,  ib,  553.)     An  auctioneer  should 
always,  indeed,  take  care  to  name  his  princi|>al, 
otherwise  he  himself  becomes  responsible  should 


MANNER  OF  OOKDUCTINO.  55 

\ 

k  torn  out  that  he  has  not  the  means  of  pro-  Chat.  i. 
cnring  a  ratiftcation  of  the  contract:  (^Hanson  y.  satm  Ay 
BMeau,  Peake,  N.  P.  C.  120;  1  Selw.  N.  P. 
176, 9th  edit)  The  auctioneer  should  also  take 
especial  care  to  see  that  the  conditions  of  sale  are 
properlj  penned;  for  in  case  the  sale  should  be 
defeated  by  any  negligence  on  his  part  in  this 
matter,  he  would  not  be  entitled  to  any  remune- 
ration for  his  services;  nor  would  it  make  any 
iBfference  even  if  it  were  shown  that  such  con- 
ditioDs  were  read  over  and  approved  of  by  the 
▼endor:  {Denew  v.  DeveraUy  3  Camp.  N.  P.  C. 
451;  Jones  v.  Nanney,  13  M.  76.) 

Any  losses  that  may  be  incurred  during  the 
progress  of  the  sale,  in  consequence  of  the  auc-  ^SSkeooTor 
ti(meer  becoming  insolvent,  must  be  borne  by  the  •'"tiMieer 
▼endor,  whose  agent  he  properly  is  for  every  borne  by 
purpose  connected  with  ihe  auction,   and  ap-  ^^**- 
pointed  by  him  for  that  very  express  purpose; 
bat  as  far  as  the  purchaser  is  concerned,  an  auc- 
tioneer can  only  be  considered  as  having  a  special 
lathority  to  sign  such  purchaser's  name  to  the 
bidding.    In  every  other  respect  he  is  the  agent 
of  the  vendor,  by  whom  he  is  selected,  under 
whose  authority  he  acts,  and  who  alone  can  be 
supposed  to  have  placed  any  confidence  in  him: 
(Broum  v.  Fenton,  14  Ves.  144;  Benjamin  v. 
Porteousy  2   H.   Bl.   590,   592;    Sanderson  v. 
^(dker,  13  Ves.  601,  602;  Fenion  v.  Browne, 
H  tft.  150.) 

In  Denew  v.  DeveraU,  above  referred  to,  an  ggg»J« 
auctioneer  brought  his  action  for  his  conunission  coiuuierad. 
f(v  selling  leasehold  property  by  auction  to  the 
defendant  It  appeared  in  evidence  that  the 
plaintijQ^  had  omitted  to  introduce  a  proviso  in  the 
conditions  of  sale,  "  that  the  vendor  should  not  be 
^^^  upon  to  produce  his  lessor*s  title,**  in  con- 
B^oence  of  which  omission  the  purchaser  had 
^^<^ed  to  fulfil  his  contract ;  a  court  of  equity 
refused  a  specific  performance,  and  the  de- 
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posit  had  been  recovered  back  from  the  defen- 
dant.    It  was  proved  that  the  insertion  of  such 
a  clause  was  usual;  and  it  was  contended,  that 
as  the  defendant  had  lost  all  benefit  from  the 
plaintiff's  service,  for  which  he  now  claimed 
compensation,  the  action  could  not  be  sustained. 
Lord  Ellenbobough,  C.  J. — ^The  plaintiff  ap- 
pears to  have  been  guilty  of  gross  negligence, 
and   the  defendant  has  suffered   an  iojiuy  in- 
stead of  deriving  any  benefit  from    employing 
him.       A  practice   has    very  properly   sprang 
up  among  auctioneers,  in  selling  leasehold  pro- 
perty, to  stipulate  that  the  vendor  shall  not  be 
called  upon  to  show  the  lessor's  title.     It  ¥ras 
incumbent  on  the  plaintiff  to  take  notice  of  this 
practice;  but  having  been  guilty  of  a  deviation 
from  it,  he  has  involved  his  employer  in  a  series 
of  expensive  litigation.     It  is  no  answer  that 
the  particulars  were  shown  to  him.     I  pay  an 
auctioneer  as  I  do  any  other  professional  nian 
for  the  exercise  of  skill  I  do  not  possess;  and  I 
have  a  right  to  the  exercise  of  such  skill  as  is 
ordinarily  possessed  by  men  of  that  profession  or 
business.    If,  from  his  ignorance  or  carelessness, 
he  leads  me  into  mischief,  he  cannot  ask  for  re- 
compense; although  from  a  misplaced  confidence 
I  followed  his  advice  without  remonstrance:  (see 
also  Hamond  v.  Holliday^  1  Car.  &  P.  384; 
Whit£  V.  Chapman,  1  Stark.  N.P.  C.  113;  Hurst 
V.  Holding,  3  Taunt.  32.)     With  respect  to  the 
amount  of  remuneration  to  which  an  auctioneer 
is  entitled  for  conducting  a  sale,  it  seems  that 
this  may  be  either  regulated  by  a  special  contract 
betwixt  him  and  his  employer,  or  in  the  absence 
of  such  agreement  to  a  fair  quantum  meruit  for  his 
services:  {MaUby  v.  Christie,  1  Esp.  N.P.C.  430.) 
In  special  agreements  the  auctioneer  usually  re- 
ceives a  certain  per-centage  by  way  of  commis- 
sion, but  this  claim  can  only  be  supported  where 
there  is  an  express  agreement  to  that  effect;  in 
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the  absence  of  such  agreement  he  will  be  en-    ^'^^'  '• 
titled  to  remuneration  for  services  only;  still  the     Saietbp 
amount  of  remuneration  will  be  determined  by     <»_J^- 
the  usage  of  trade  (EtckeY.Meyer^  3  Camp.  N.P.C. 
412);  and  where  it  can  be  shown  that  a  parti- 
culflf  commission  is  commonly  charged,  and  that 
the  seller  was  aware  of  the  custom,  that  would 
in  most  cases  afford  a  fair  and  reasonable  guide 
as  to  the  amount  of  remuneration.     But  if  the 
payment  is  dependent  upon  a  contingency,  it 
cannot  be  recovered  until  such  contingency  shall 
have  taken  place:  (  Winter  v.  Mair,  3  Taunt.  531 ; 
Roberts  v.  Jackson,  2  Stark.  N.  P.  C.  225;  Bull 
V.  Price,  7  Bing.  237;  S.  C.  5  Moo.  &P.  2.) 

The  auctioneer,  provided  he  conducts  the  sale  or  the 
properly,  has  a  lien  not  only  on  the  deposit,  but  uSSf **"**' " 
also  on  any  goods  of  his  employer  which  may 
chance  to  be  in  his  possession  (Mann  v.  Shefner, 
2  East,  259;  Curtis  v.  Barclay,  5  B.  &  C.  141; 
see  also  Drinkivater  v.  Goodwin,  Cowp.  251),  for 
his  commission  and  expenses. 

As  soon  as  the  contract  was  signed,  the  auction  when  anc- 
duty  would  formerly  have  attached,  which,  in  the  SSuw"^ 
absence  of  any  express  provision  to  the  contrary,  J™*'^^ 
must  have  been  discharged  by  the  vendor  (stat.  attached. 
27  Geo.  3,  c.  13;  37  Geo.  3,  c.  14);  though  this 
would  not  have  prevented  an  arrangement  from 
heing  entered  into  between  the  parties  for  the 
purpose    of  paying   it  in    any   other   manner 
{Matins  v.  Freeman,^  Bing.  N.  C.  395);  and,  ge- 
nerally speaking,  a  clause  used  to  be  inserted  in 
the  conditions,  that  the  auction  duty  should  be  paid 
by  the  purchaser;  but  now  the  auction  duties,  as 
before  remarked  {sup.  pp.  15,  29),  are  repealed 
by  the  recent  statute  8  Vict.  c.  15,  s.  1.     Pre- what  aaies, 
viously,  indeed,  to  this  statute,  some  sales  of  real  a^  auction^ 
property  were  altogether  exempt  from  auction  ^^^' 
duty,  viz.,  sales   under    decree   of  a   court  of 
equity;  auctions  holden  by  the  lord  of  a  manor 
for  granting  copyhold  estates  for  life  or  years 
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I.  rstot.  19  ^^^^  ^'  ^  ^^'  ®*  ^^)»  auctions  for  leaaiiig 
^■^  estates  for  lives  or  years  {ib. ;  12ca:  v.  EiUs,  8  FrL 
«!S^  323)}  estates  sold  by  the  sheriff  for  the  benefit 
—  of  creditors  (ib.  s.  15);  as  also  sales  of  the  estates 
of  bankrupts  (6  Geo.  4,  c.  16,  s.  98),  and  insolvent 
debtors  (7  Geo.  4,  c.  57,  s.  87 ;  1  &  2  Vict.  e.  1 10); 
sales  for  the  redemption  of  the  land-tax  (42  Geo. 
3,  c.  116,  s.  113),  and  also  sales  of  crown  lands 
by  the  Commissioners  of  Woods  and  Forests. 
Added  to  this,  the  auction  duty  would  have  been 
remitted  where  an  estate  was  bought  in  on  behalf 
of  the  vendor,  in  order  to  prevent  its  being  sold 
at  an  under-value,  provided  the  proper  notice 
were  given  and  verified,  on  the  oath  of  the  auc- 
tioneer, as  to  the  fairness  of  the  transaction:  (17 
Geo.  3,  c,  50,  s.  10;  19  Geo.  3,  c.  56,  s.  12.)  And 
even  when  the  property  was  actually  knocked 
down  to  a  purchaser,  and  the  contract  proceeded 
in,  still,  if  no  title  could  have  been  made  to  it, 
the  duty  would  have  been  remitted  on  applica- 
tion to  the  Commissioners  of  Excise,  or  two  jus- 
tices of  the  peace,  within  twelve  calendar  months 
after  the  abandonment  of  the  sale,  or  within 
three  months  after  the  discovery  of  the  defec- 
tive state  of  the  title:  (6  Geo.  3,  c.  56,  s.  11.) 
But  notwithstanding  the  exemptions  above  enu- 
merated, the  duty  proved  a  never-failing  clog 
Anyinfor-  to  salcs  by  auction.  Any  informality  in  the 
SSracaoMd^  notices  or  conduct  of  the  sale  in  those  cases 
*^?  where  the  property  was  bought  in  would  have 
caused  the  duty  to  attach  :  {Cruso  v.  Crisp, 
3  East,  337;  Capp  v.  Topham,  6  East,  392; 
Christie  v.  Attorney- General^  6  Bro.  P.  C.  25^\ 
edit.  Toml. ;  Denew  v.  DeverctU,  3  Camp.  N.  P.  C. 
451.)  And,  notwithstanding,  as  I  have  just  be- 
fore stated,  the  auction  duty  would  have  been 
remitted  where  the  vendor  was  unable  to  make  a 
title;  still,  before  this  could  have  been  done^ 
satisfactory  proof  must  have  been  adduced  before 
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the  commissioiiera,  or  j  ustices,  that  the  vendor  had    ^^:  ^ 
done  everythinc  in  his  power  to  render  the  title     saim  Ay 

marketable.    There  was  certainly  an  appeal  from       

the  judgment  of  such  commissioners,  or  justices, 
in  case  they  refused  to  remit  the  duty;  but,  at 
the  same  time,  as  the  crown  never  pays  costs, 
the  expenses  of  prosecuting  such  an  appeal,  even 
when  successful,  must,  in  many  instances,  have 
exceeded  the  actual  amount  of  the  duty.  In  order 
to  aYoid  the  payment  of  this  duty,  it  became  a 
very  common  practice  for  the  vendor  to  buy  in 
the  estate,  and  afterwards  to  enter  into  a  negoti- 
ation with  the  highest  bidder;  so  that  a  sale  by 
auction  became,  in  a  great  number  of  instances, 
nothing  more  in  reality  than  a  mere  preliminary 
proceeding  to  a  sale  by  private  contract.  But 
now  the  auction  duties  being  happily  swept  away 
by  the  statute  of  8  Vict.  c.  15,  and,  it  is  to  be 
hoped,  never  again  to  be  restored,  actual  bonh 
fide  sales  by  auction  without  reserve,  will  doubt- 
^8  become  far  more  frequent  than  formerly; 
which  cannot  fail  to  tend  very  considerably  to- 
wards facilitating  the  sales  of  landed  property 
throughout  this  kingdom. 

Before  dismissinc^  this  portion  of  our  subject,  Puffln^  wui 
It  may  not  be  improper  to  caution  vendors 
against  employing  puffers  to  bid  for  the  property, 
&>*  the  purpose  of  screwing  up  the  price.  Such 
a  course  of  proceeding  is  a  fraud  upon  the  real 
bidders,  and  would,  if  discovered,  afford  a  pur- 
chaser sufficient  ground  for  declining  to  com- 
plete his  purchase :  {Howard  v.  Casde^  6  T.  R. 
642;  Wheder  v.  Collier,  1  Mood.  &  Malk.  123; 
Crowder  v.  Austen^  3  Bing.  368;  K  v.  Marshy 
3  You.  k  Jerv.  331 ;  see  also  Twining  v.  Monike, 
2  Bro.  C.  C.  326 ;  Brandey  v.  Alt,  3  Ves.  620.) 
Neither,  on  the  otheo:'  hand,  should  a  person 
desirous  of  bujring  the  property  use  any  dis- 
paraging terms  respecting  it,  in  order  to  deter 
others  from  competing  with  him  in  offering  for 
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Chap^i.    j^.  aa  in  gudi  case  he  would  neither  be  allowed 
Sola  by     to  enforce  his  contract,  nor  to  support  an  action 
for  the  nonperformance  of  it :  (^Fuller  v.  Abra- 
hams, 6  Mo.  316;  3  Bro.  &  Bing.  1 16,  S.C.)  And 
if  this  disparagement  or  slander  of  title  can  be 
shown  to  be  maliciously  or  wantonly  done,  and 
the  vendor  is  in  consequence  prevented  from  sell- 
ing the  estate,  the  latter  may  maintain  an  action 
against  the  offending  party,  and  recover  conse* 
quential  damages  in  proportion  to  the  amount  of 
injury  sustained:  (Cro.  Jac.  213;  Cra  Eliz.279; 
3  Blac.  Com.  124;  Lowe  v.  Harewoody  Sir  W. 
Jones,  196;  Mcdachy  v.  Solper,  3  Bing.  N.  C. 
383;  3  Scott,  736,  S.C.)     But  it  seems  that  an 
action  of  this  kind  cannot  be  maintained  against 
a  party  who  at  the  time  of  the  sale  claims  the 
estate  as  his  own  property  ( Smith  v.  Spoaner, 
3  Taunt.  246;  Pitt  v,  Donovan,  1  M.  &  S.  639; 
Watson  V.  Reynolds,  1  M.  &  Malk.  1),  or  at  any 
rate  without  showing  that  such  claim  was  made 
through  mere  malice,  and  with  no  other  view 
than  to  injure  the  vendor;  for  the  mere  act  of 
making  an  unfounded  claim  will  be  insufficient 
to  support  an  action  for  slander  of  title  (  Watson 
V.  Reynolds,  1  Mood.  &  Malk.  1);   to  maintain 
which,  it  is  requisite  to  show  maHce  in  the  de- 
fendant, either  express  or  implied  {Hargrave  v. 
Le  Breton,  4  Bur.  2422);  added  to  which,  special 
damage  must  be  alleged  in  the  declaration,  and 
proved   in    evidence  at  the  trial  of  the  cause: 
(Malachy  v.  Solper,  supra,)  It  must  also  be  kept 
in  mind  that  the  rule  against  puffing  does  not 
take  in  those  cases  in  which  a  vendor,  bona  fide 
and  without  fraud,  employs  a  third  party  to  buy 
in  the  estate  for  him,  in  order  to  prevent  it  from 
being  sold  at  an  under- value:  (Smith  v.  Clarke, 
12  Ves.  477;     and  see    Oldfield  v.    Round,  5 
Ves.  508.) 

In  such  case,  however,  it  seems  that  only  one 
person  must  be  appointed  to  bid  on  behalf  of 
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the  vendor;  for  if  two  or  more  persons  do  so  it  ^"^'* 
InU  be  considered  in  the  light  of  puffing,  and  ^^fj^ 
Titiate  the  sale:  {ConoUy  v.  Parsons^  3  Ves.  625; 
Twining  y.  Morricey  2  Bro.  C.  G.  26;  Bex  t. 
Marshy  3  T.  &  J.  331 ;  Crowder  v.  Austeny  3 
Bii^.  386;  fVheekr  y.  ColUevy  1  Mood.  &  Malk. 
123.)  And  when  the  estate  is  advertised  to  be 
sold  without  reserve,  the  sale  would  be  void  as 
Against  a  purchaser  if  anj  person  were  to  bid 
on  behalf  of  the  vendor:  {Meadows  v.  Tannery 
5  Mad.  34.)  The  plain  meaning  of  the  words 
**without  reserve  "  in  a  particular  of  sale  is,  that 
fio  person  will  be  employed  to  bid  on  behalf  of 
^e  vendor,  for  the  purpose  of  keeping  up  the 
[price;  and  a  vendor  can  have  no  claim  to  the 
bid  of  a  court  of  equity  to  enforce  a  contract 
igainst  a  purchaser  in  which  he  might  have 
heen  drawn  by  the  vendor's  want  of  faith.  The 
proper  course  for  the  vendor,  where  he  intends 
to  buy  in  the  property  unless  it  reaches  a  certain 
iprice,  is  to  give  public  notice  that  he  intends 
to  reserve  a  bidding,  and  will  bid  once  in  the 
ioourse  of  the  sale:  (see  Jervoise  v.  Clarkcy  1  Jac. 
k  Walk.  399;  see  the  form  antCy  p.  28.) 
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Soietvnder 

a  decne.    j^  g|j^  under  a  decree,  the    practice   is  fin 
each  bidder  to  sign  his  name  to  the  sum  hn 
offers  in  the  space,  or  in  the  particukrs  iindei 
the  lot  for  which  he  bids  (1  Turn.  Pract.  129) 
and  the  highest  bidder  is  declared  to  be  Um 
purchaser,  as  in  ordinary  sales  bj  auction;  al- 
though he  does  not  become  so,  in  fact,  until  tbi 
confirmation  of  the  Master's  report.     To  obtain 
this,  the  purchaser  must  make  an  application  to 
the  Master,  at  his  own  expense,  to  report  him 
to  be  the  purchaser,  which  report  is  then  filed, 
and  an  office  copy  taken,  and  delivered  to  such 
purchaser.     The  next  step  is  for  him  either  to 
present  a  common  petition,  or  to  move  for  an 
order  that  the  report  may  be  confirmed  nisi: 
(FowL  Pract.  307;  2  Smith's  Pract.  184,  2nd 
edit.)     On  the  eighth  day  after  the  expiration 
of  the  order  nisiy  and  of  a  certificate,  obtained 
at  the  r^strai^s  office,  of  no    cause  having 
been  shown,  the  order  nisi  may  be  made  ab- 
solute :  (2  Smith's  Pract.  186,  2nd  edit) 
How  report       But  where  the  parties  are  not  numerous,  and 
SSiuteta^*  are  able  and  willing  to  consent  to  the  arrange- 
^e  first       ment,  the  order  nisi  may  be  altogether  dispensed 
with,  and  the  report  confirmed  absolutely  in  the 
first  instance.      To  effect  this,  the  purchaser 
presents  a  petition,  as  of  course,  to  the  Mastef! 
of  the  Rolls,  praying  for  an  absolute  confirmation 
of  the  report,   (lb,)   The  same  object,  indeed, 
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may  be  arrived  at  by  a  motion  of  ooune,  all    c>^*  '* 
parties  giving  consent  briefs;   but  the  former,  Aito  unomr 
leing  the  most  expeditions,  as  well  as  least  ex-    •  ^'*^^ 
pensive  mode  of  proceeding,  is  the  preferable 
«me in  every  respect.    {lb,) 

Should  ^e  purchaser,  after  having  obtained  Jjjjjj^  JJJJ 

the  order  ittn,  fail  to  confirm  the  order,  the  unn  order  in 

Tendor  himself  may  make  the  motion:  (ChiUing"  SSjuot^ 

worth  V.  ChUUnffwarthy  1  SinL  k  Stu.  291.)         n^«^ 

The  usual  cause  shown  against  a  purchaser  ~^  "*' 

csonfirming  his  report  absolutely,  is  an  applica-  ing  um 

^on  by  some  other  party  to  open  the  biddings.  ***'*n«^ 

This  right  of  opening  the  biddings,  after  a  party 

Imb,  8t  a  pubUc  sale,  been  declared  the  pur* 

diaser,  is  a  peculiar  property  incidental  to  sales 

inder  a  decree.     The  object  of  it  is  to  obtain  as 

Ingh  a  price  as  can  possibly  be  gotten  for  the 

[property,  though  instances  are  not  wanting  in 

I  which  it  has  produced  a  totally  opposite  effisct, 

;  >Qd  it  is  a  subject   upon  which  very  divided 

1  opinions  have  been  long  entertained.     By  some, 

I  it  has  been  thought  to  do  more  harm  than  good; 

I  ^  others,  that  the  right  should  be  even  less 

Kstricted  than  it  is :  (2  Mad.  Pract  501,  2nd 

^t)    The  biddings  may,  however,  be  opened 

more  than  once,  and  that,  even  at  the  instigation 

^  the  same  party,   where  sufficient  cause  is 

ahown  {Scott  v.  NUbeU,    3  Bro.   C.  C.   475; 

Bodges  v.  Jones,  2  Fowl  Pract  318;  Upton  v. 

l^d  Ferrers,  4  Ves.  700;  Rigby  v.  M'Namara, 

6  i6.617;   Preston  v.  Barker,  16  t&.  140);  and 

some  instances  have  occurred  where  the  biddings 

We  been  opened  even  after  the  confirmation 

of  the  Master's  report;  as,  for  example,  where 

^  great  increase  of  price  has  been  offered,  coupled 

with  the  circumstance  that  the  party  for  whose 

wnefit  the  sale  was  made  was  in  prison:  {BoW" 

W  V.  Backwell,  3  Anstr.  656;   fVhite  v.  fViUon; 

H  Ves.  153;    Executors  of  Fergus  v.  Gore,  1 

Sch.  &  Lef.  350.)    But,  generally  speaking,  the 
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Chap.  I. 


a  decree. 


court  will  refuse  to  open  the  biddings  after  tb 

iSofet  under  Confirmation  of  the  report  (Morrice  v.  Bishop 
of  Durham^  11  Ves.  57;  Chatham  v.  Grtigean 
5  Yes.  86;  and  see  Scott  v.  Nisbett^  3  Bro 
C.  C.  475;  Bowyer  v.  Backwell,  3  Anstr.  Q^Q 
Prideaux  v.  Prideaux,  1  Bro.  C.  C.  287);  unlea 
some  gross  fraud  has  been  practised:  as,  for  ex 
ample,  where  parties  have  agreed  not  to  bic 
against  each  other;  or  a  fraudulent  survey  hai 
been  made  of  the  premises  with  the  conniyancc 
or  knowledge  of  the  purchasers,  by  which  tin 
estate  is  misrepresented  in  point  of  extent  oi 
value,  and  the  vendor  was  ignorant  of  the  de^ 
ception  which  has  been  practised;  in  which  case 
even  an  absolute  confirmation  of  the  report  will 
not  prevent  the  biddings  from  being  again 
opened:  (Prideaux  v.  Prideaux,  1  Bro.  C.  C. 
287;  Watson  y.  Birch,  2  Ves.  jun.  51;  Gower 
V.  Gower,  2  Eden,  348;  6  Bro.  P.  C.  306^ 
edit.  Toml.) 

The  usual  ground  upon  which  an  application 
to  open  the  bidding  is  founded,  is  a  further  ad* 
vance  in  price,  though  it  does  not  appear  to  be 
clearly  settled  what  amount  of  increase  the 
court  will  require.  Formerly  an  opinion  seems 
to  have  been  entertained  that  ten  per  cent 
(Afion.  3  Mad.  Rep.  494,)  on  the  original  pur- 
chase-money, where  the  purchase-money  wai 
large,  would  be  received;  but  no  such  rule  noyt 
prevails:  (Bridges  v.  Phillips,  2  Mad.  Pract 
502,  2nd  edit,  cited;  Andrews  v.  Emerson,  7 
Ves.  4;  White  y.  Wilson,  14  ib.  151.)  In  many 
cases  a  less  advance  has  been  holden  sufficient 
and  the  biddings  have  been  opened  even  on 
low  an  advance  as  five  per  cent,  where  tl 
purchase-money  has  amounted  to  a  consideral 
sum — as,  for  instance,  500/.  on  10,000/.;  whi) 
in  other  cases,  where  the  amount  of  price  wJ 
small,  advances  at  a  far  greater  per-centage 
proportion  to  the  original  sum  have  been 
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{ected.  In  Garston  y.  Edwards^  1  Sim.  &  Stu.  Cbaf.  l 
K)  (see  also  Lefroy  v.  Lefroy^  2  Rass.  606;  jsutTrnda 
Cochrane  v.  Cochrane,  2  Russ.  &  MyL  684),  an  •  f^- 
tdvance  of  300Z.  on  3,500/.  was  refused;  whilst 
in  Laurence  v.  HctUiday,  6  Sim.  &  Sto.  296,  the 
ttrne  offer  of  advance  on  a  hurger  amount,  viz. 
100^  on  5,030/.  was  accepted ;  as  also  the 
Am  of  365/.  on  7,300/.  in  the  stUl  more  recent 
(186  of  DamvUle  v.  Barrington  (2  You.  h 
ColL  723.)  Upon  the  whole,  therefore,  it  seems 
ftat  the  court  is  not  so  much  guided  bj  per- 
centage as  amount;  consequently,  where  an  im- 
portant sum,  as  500/.  or  five  per  cent,  on 
10,000/.  is  offered  to  be  advanced,  it  would 
irobablj  be  accepted,  whilst  an  offer  to  advance 
SOI,  the  same  rate  of  interest,  on  1,000/.,  would 
be  refused;  and  under  any  circumstances,  where 
the  advance  offered  is  very  inconsiderable,  aa 
Bnder  40/L  for  instance,  the  application  will  be 
disregarded :  (Farlaw  v.  Wielden,  4  Mad.  460; 
BrookfieldY.  Bradley,  1  Sim.  &  Stu.  23;  Leland 
V.  Griffiths,  2  MolL  510.) 

The  application  to  open  the  biddings  must  be  ^p^^**®° 
Mde  by  motion,  of  which  notice  must  be  given  made  by 
to  the  purchaser,  and  also  to  the  parties  in  the  °>«**^- 
cause:  (2  Turn.  Pract.  649,  650.)  If  the  court 
approves  of  the  application,  an  order  for  opening 
the  biddings  will  then  be  made,  at  the  cost  of 
the  party  making  the  application,  who,  in  addi- 
tion to  this,  must  also  defray  the  expenses  of  the 
first  purchaser,  as  also  such  interest  on  his  pur- 
chase-money, at  four  per  cent,  as  shall  in  the 
interim  be  shown  to  have  been  unproductive, 
and  also  the  costs  of  paying  in  his  own  deposit 
<^  ten  per  cent,  which  the  court  will  never  dis- 
pense with  {Anon,  3  Mad.  Rep.  494 ;  Anon. 
6Ves.  513,  518;  2  Mad.  Pract.  502;  1  Turn. 
^^^.  131),  although  he  will  of  course  be  entitled 
to  a  return  of  the  latter  in  case  another  person 
should  become  the   purchaser  of  the  property 
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Chaf^i.    (Biglnf  V.  M'Namara,  6  Ves.  466;  Macclesji» 

jsaietumier  Y.' Bloke,  8  tft.  214;  Trefusw  Y.  CUntofiy  1  Ve 
ad^.    ^  -g  3g^^.  ^^j^  jj^  ^^  jj^^  ^  entitled  to  any  a 

lowance  for  any  other  incidental  expenses  he  mf 
incur,  as  these  will  be  considered  in  the  nature  * 
a  premium  given  for  the  opportunity  of  biddini 
The  latter  rule,  however,  admits  of  some  excq 
tions,  and  instances  have  occurred  in  which 
party  opening  the  biddings  has  been  allowed  li 
out-of-pocket  expenses;  as  where  a  disinterestc 
person  comes  forward  for  the  benefit  of  tk 
family,  when,  by  some  mistake,  the  property  hi 
been  knocked  down  at  a  sum  far  below  its  actoi 
value,  in  order  to  protect  the  interests  of  thii 
persons,  and  not  merely  with  a  view  of  aidiii 
any  private  speculation  of  his  own  :  ( Otoen  ^ 
Foulkes^  9  Ves.  348;  West  v.  Vinceni,  12  ib.  ( 
see  also  2  Mad.  Pract  502,  2nd  edit.) 
Pmchaser  Where  a  purchaser  has  agreed  to  buy  an  estai 
Stote"^^"  **  *  sale  under  a  decree,  he  cannot  substituf 
jnothOT  in  another  purchaser  in  his  place  without  the  p« 
withontieave  vious  leave  of  the  court,  which  will  only  I 
of  the  court,  granted  on  the  terms  of  the  sub-purchaser  payin 
^e  purchase-money  into  court,  accompanied  b 
an  affidavit  that  there  has  been  no  under-bargaii 
(Bighy  V.  M'Nafnara,  6  Ves.  515;  Dale  ^ 
Davenport^  ib.  615 ;  2  Mad.  Pract.  498,  2t 
edit.) 

When  it  is  considered  that  the  property,  < 
any  portion  of  it,  may  be  disposed  of  moi 
advantageously  by  private  contract,  an  appliei 
tion  should  be  made  to  the  court  upon  motion,  ( 
which  notice  must  be  given  and  served  on  ti 
clerk  in  court  of  all  the  parties  in  the  cans 
which  order,  when  drawn  up,  empowers  tl 
Master  to  approve  of  the  contract,  and  settle  an 
conveyance  made  in  pursuance  of  it,  in  case  tl 
parties  should  chance  to  differ  at  all  about  d 
matter  :  (2  Smith's  Pract.  217,  2nd  edit.) 
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I  Operation  of  the  Statute  of  Frauds  upon  prwaueon- 
I  Contracts  relating  to  the  Sale  of  Real  Pro^  *!^ 
perty — Interests  within  the  First  and  Second 
Sections — Interests  within  the  Third  Sec- 
tion— Interests  within  the  Fourth  Section— 
As  to  the  AdmissibiUty  of  Parol  Evidence 
I    to  explain  a  written  Agreement —  What  wiU 

amount  to  a  vaUd  Signature, 
\Practical  Remarks  upon  framing  Agreements, 
|-  Observations  on  the  Stamp  Acts  relative  to 
Agreements, 


I  Operation  of  the  Statute  of  Frauds  upon 
Contracts  relating  to  the  Sale  of  Real 
Property, 

pi  agreement  for  the  sale  of  real  property  Tenn«  of  the 

odd  be  framed  with  great  accuracy;  the  terms  S^d^te 

\  it  should  be  clearly  and  explicitly  set  forth;  ^^^^^^  ^ 

'erj  care  should  be  taken  to  avoid  equivocal 

ipressionsy  and  nothing  which  it  is  intended  to 

fry  into  effect  should  be  left  resting  merely  on 

frol,  as  extrinsic  evidence  is  inadmissible  in  a 

(DTt  of  law  to  explain  the  terms  of  a  written 

pitraet,  and  it  is  only  under  peculiar  circum- 

nices,  as  will  be  pointed  out  hereafter,  that 

ph  evidence  will  be  received  in  a  court  of 

|nty.     Even  before  the   Statute   of   Frauds 

9  Car.  2,  c.  3),  courts  of  equity  were  exceed- 

l^y  cautious  of  enforcing  the  specific  perform- 


A 


68 


SAL£B   BY   PRIVATE   CONTRACT. 


Chap.  I. 

Sales  by 

prwoUeeon^ 

trad. 


Agreements 
within  the 
first  and 
second 
sections. 


Astocon- 
stniction  of 
the  words 
*'  estates  at 
wHl  only." 


ance  of  parol  agreements  (Foot  v.  Salwa 
2  Cha.  Ca3.  142;  and  see  Parteriche  v.  Powk 
2  Atk.  384;  Preston  v.  Merceau,  2  Black.  R€ 
1249;  Davis  v.  Symonds,  1  Cox,  402;  Latest 
V.  Lande^  1  Dick.  346;  Goss  v.  Nugent  {Lord 
2  Nev.  &  Man.  33) ;  although  it  was  said  the 
would  sometimes  give  the  partj  satisfaction  f( 
the  loss  he  had  sustained  (Fonbl.  Eq.  lib.  1,  c  ! 
s.  8),  but  even  this  was  rarely  done.  The  on] 
case,  indeed,  in  which  such  an  order  seems  i 
have  been  made  was  in  Denton  v.  Stewm 
(1  Cox,  258),  where  it  was  referred  to  tl 
Master  to  inquire  what  damages  the  plaintiff  ha 
sustained  by  the  defendant  having  put  it  out  < 
his  power  to  perform  the  agreement:  ( Greets 
away  V.  Adamsy  12  Ves.  395;  Fonbl.  Eq.  171 
n.  b,)  The  usual  decree  seems  to  have  bee 
either  for  a  specific  performance,  or  a  quanim 
damntficatus.  But  for  many  years  past  th 
Statute  of  Frauds  (29  Car.  2,  c.  3)  has  require 
all  agreements  relating  to  the  sale  of  landed  pre 
perty  to  be  in  writing,  and  to  be  signed  by  th 
party  to  be  bound  by  it,  or  his  lawfully  authc 
rized  agent  (sect.  4);  and  by  more  recent  enacl 
ments  (55  Geo.  3,  c.  184),  no  written  contrad 
can  be  received  in  evidence  unless  the  prope 
stamps  thereby  imposed  are  affixed  to  them. 

By  the  first  section  of  the  Statute  of  Fraud 
all  leases,  estates,  interests  of  freehold,  or  term 
of  years,  or  any  uncertain  interests  of,  into,  c 
out  of  any  messuages,  lands,  tenements,  or  heri 
ditaments,  made  or  created  by  livery  of  seisi 
only,  and  not  put  in  writing,  and  signed  by  4 
parties  so  making  or  creating  the  same,  or  thd 
agents  thereunto  lawfully  authorized  by 
shall  have  the  force  and  effect  of  estates  at 
only. 

Notwithstanding  the  express  words  of 
statute,  "  shall  have  the  effect  of  estates  at 
only^  still,  the  great  inconveniences  atteD( 
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!^  that  uncertain  tenancy  caused  the  coorta  to  ^^"^^  '• 
|(Onstrue  every  tenancy,  where  no  predae  term  Saki  hp 
p&  created,  into  a  tenancy  from  year  to  year,  if  ^'*^^^ 
_iiey  could  discover  any  reasonable  foundation  — 
r  it;  as  if  the  lessor  accepted  yearly  rent,  or 
Dt  measured  by  an  aliquot  part  of  a  year: 
Roe  dem.  Brown  v.  Wilkinson^  Harg.  &  ButL 
tk).  L.  H.  720 ;  Boe  dem.  Henderson  v.  Char- 
nock,  Peake,  N.  P.  C.  4,  5;  see  also  Selw.  N.  P. 
-7lO,  9th  edit.)  So  that  it  seems  that  a  lease, 
Toid  under  the  section  of  the  statute,  by  profess- 
^  to  pass  an  interest  for  a  longer  period  than 
e  years,  may  yet  be  effectual  as  a  lease  from 
to  year;  in  which  case  one  party  cannot 
ttennine  the  tenlmcy  without  giving  a  reason- 
>le  notice  to  quU  to  the  other  party,  t. «.,  a  half 
s  notice,  (firing  with  the  year  of  the 
cy:  (13  Hen.  8,  15,  6;  Doe  dem,  Bigge  v. 
'tU,  5  T.  R.  471;  Clayton  v.  BUJiey,  8  T.  IL  8; 
Mas  V.  Cook,  2  B.  &  A.  ]  19.)  A  mere  per- 
ive  occupation  will,  however,  be  insufficient 
raise  the  presumption  of  a  tenancy  from  year 
year:  {Bichardson  v.  Langridge,  11  Taunt. 
28;  Doe  dem.  Hall  v.  Wood,  6  L.  T.  102.) 
for  all  this,  and  notwithstanding  the  courts 
7  be  very  desirous  to  presume  a  tenancy  from 
ear  to  year,  where  the  parties  do  not  expressly 
te  a  tenancy  at  will,  it  will  be  otherwise  where 
tenancy  at  will  is  expressly  stated.  Hence, 
here  by  a  clause  in  a  mortgage  deed  the  mort- 
ar agreed  to  become  tenant  to  the  mortga- 
'^  henceforth  during  their  wiU  and  pleasure,^ 
and  after  the  rate  of  25/.  4«.  a-year,  payable 
rly,  it  was  held  that  this  agreement  created 
tenancy  at  will  only ;  Denman,  C.  J.,  observ- 
,  that  no  case  had  gone  the  length  of  saying 
t  the  presumption  is  to  override  the  express 
ent  of  the  parties :  {Doe  dem.  Bastow  v. 
,  10  L.  T.  132.) 
The  second  section  of  the  statute  excepts  all  ^^^^"^ 
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chap^i.    leases  not  exceeding  three  years  from  the  makim 
Saks  by     thereof,  whereupoi^  the  rent  reserved  to  the  land 
^^rw*?*^  forrf  shaU  amount  to  two^thirds  of  the  improve^ 
—       value. 

second 
section. 

Interests  vnthin  First  and  Second  Sections. 

It  seems  that,  collecting  the  meaning   of  thi 
first  section  from  the  language  of  the  second,  ani 
the  exception  therein  contained,  by  the   leases 
&c.,  meant  to  be  vacated  by  the  first  section 
must  be  understood  leases  of  the  Hke  kind  wit] 
those  in  the  second  section,  but  which  conveyei 
a  larger  interest  to  the  party  than  for  a  term  o 
three  years,  and  such  as  were  made  upon  a  ren 
reserved  thereupon,  and  not  to  those  leases  where 
instead  of  an  annual  render,  the  consideration  h 
a  certain  specified  sum.     Hence  in   Crosby  v 
Wadsworth  (6  East,  602),  it  was  holden,  thai 
an  agreement  by  word  of  mouth  for  the  pur* 
chase    of  a    standing    crop    of  mowing    grasf 
then  growing  on  the  close  of  the  defendant 
for  a  certain  specified  sum,   was  not  a   lease^ 
estate,  interest  of  freehold,    or  term  of  yearsj 
or  uncertain  interest  in  lands  created  by  parol 
within  the  meaning  of  the  first  section,   so  at 
to  be  void    on   the  ground  of  its  not   having 
been  in  writing;  yet,  at  the  same  time,   as  it 
conferred  an  exclusive  right  to  the  vesture  of  thi 
land  for  a  Hmited  time,  and  for  a  given  purpose 
it  was  considered  as  falling  within  the  range  d 
the  fourth  section,  which  precludes  persons  from 
bringing  actions  to  enforce  a  contract  affecting 
real  property,  when  such  contract  is  only  bj 
parol. 
Licence  not       -A.  mcpc  Hccncc,  it  has   been   holden,  is  nol 
j^n  the     within  the  statute,  and  this  construction  has  been 
when.  *        extended  to  some  cases  where  the  Hcence  con- 
ferred an  exclusive  right  to  the  soil.     Thus  in 
Wood  V.  Lake  (Say.  3),  the  defendant  had  agreed 
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parol  that  the  plaintiff  should  have  the  liberty  ^^»^-  ^• 
stacking  coals  upon  a  part  o£  a  close  belonging  aak»  ay 
the  defendant  for  the  term  of  seven  years,  and  '""^JS^*^ 
it  daring  that  term  the  plaintiff  should  have  — 
sole  use  of  that  part  of  the  close.  After  the 
tiff  had  enjoyed  the  liberty,  in  pursuance  of 
agreement,  for  three  years,  the  defendant 
ed  np  the  gate  of  the  close,  and  thus  ex« 
ded  the  plaintiff.  The  question  was,  whether 
agreement  was  good  for  the  seven  years; 
hen,  after  consideration,  it  was  holden  that 
agreement,  though  by  parol,  was  yet  good 
the  seven  years.  And,  in  an  earlier  case, 
hich  was  alluded  to  in  Wood  v.  iMke  (  fVebb 
\,  Paternoster^  Pahn.  71),  it  was  laid  down  that 
grant  of  a  licence  to  stack  hay  upon  land 
not  amount  to  a  lease  of  the  land.  The 
thority  both  of  Woody,  Lake  and  WM  v. 
*atemoster  was,  however,  very  much  questioned 
a  recent  case,  in  which  the  doctrine  of  parol 
ices  underwent  considerable  discussion  (Hew' 
V.  Shipman,  5  B.  &  C.  233) ;  and  it  was 
remarked,  that  although  in  Webb  v.  Pater' 
the  validity  of  a  parol  licence  to  stack  hay 
ed  to  have  been  recognized,  yet  that  the 
ent  in  that  case  was  nevertheless  against 
licencee;  added  to  which,  that  case  must  have 
peen  wholly  independent  of  the  Statute  of  Frauds, 
b^ing  been  decided  before  that  act  was  in  exist- 
pice.  But  Wood  v.  Lake^  which  was  determined 
pAer  the  passing  of  the  act,  seems  to  fall  within 
Bte  express  terms  of  it,  as  there  the  licence  pur- 

Cted  to  confer  the  exclusive  enjoyment  of  the 
ds  for  a  term  of  seven  years.  And  even  sup- 
posing, as  was  contended,  that  the  enjoyment 
Enferred  but  a  mere  easement  arising  out  of  the 
[id,  yet  it  must  even  then  have  been  an  ease- 
(oent  of  such  a  nature  as  a  parol  agreement  was 
l&capable  of  creating  ;  for  a  right  of  this  kind 
Bes  m  grant)  and  can,  therefore,  only  be  created 
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chap^i.  Y}j  deed  :  {Blanchard  v.  Bridges^  4  Ad.  &  1 
aaiesby  176;  see  also  Sh^.  Touch.  231;  Roll.  Abr.  6S 
'^^'!^  Gib.  Ev.  96,  6th  edit. ;  BoUon  v.  Car/wfe  {BisJu 
—  of),  2  IL.  Bl.  259;  Monek  v.  J9wf/er,  Cro.  Jfi 
574;  Rumset^  Y.  Bawsofiy  1  Ventr.  18,  25,)  Am 
upon  the  same  principle,  the  right  to  a  watei 
course  or  other  drain  through  the  land  of  anothi 
has  been  determined  to  be  an  uncertain  inters 
in  lands  within  the  Statute  of  Frauds,  and  | 
attempted  to  be  granted  by  parol,  nothing  but 
mere  right  at  will  can  possibly  pass  by  it :  (Hen 
lins  y.  Shipman,  5  B.  &  C.  233 ;  FenHman } 
Smith,  4  East,  107.)  But  still  such  a  Hceno 
though  invalid  in  itself,  is  so  far  effectual  tha 
until  it  be  countermanded,  it  will  operate  as  a 
excuse  for  what  would  otherwise  be  deemed  I 
act  of  trespass,  by  exercising  such  a  right  over  tk 
property  in  question  :  ( Winter  v.  Brockwel 
8  East,  308;  Carrington  v.  Roots,  2  Mees.  \ 
Wels.  247.) 
Exception  The  exception  contained  in  the  second  sectio 
as  to  leases.  ^^^^  respect  to  leases,  enacts,  that  they  are  m 
to  exceed  three  years  from  the  making :  ait 
therefore  a  parol  lease  for  three  years,  to  con) 
mence  on  a  future  day,  is  void:  {Anon.  12  M« 
610;  Baker  ^  Nelson  v.  Reynolds,  B.  R.  I 
1785,  from  Mr.  Balguy's  note,  Serj.  ffiU's  MS8 
voL  21,  p.  167 ;  see  also  Selw.  N.  P.  844,  9< 
edit.)  But  a  parol  lease  for  a  year  and  a  half,  i 
commence  after  the  expii*ation  of  a  lease  "whid 
wants  a  year  of  expiring,  is  good;  because  it  do^ 
not  then  exceed  three  years  from  the  making 
(Riley  V.  Hicks,  BuU.  N.  P.  173,  1  Str.  651i 
So  a  verbal  agreement  to  take  furnished  lod| 
ings  for  two  or  three  years,  was  held  valid  I 
a  lease  within  the  exception  contained  in  d 
second  section,  as  it  did  not  exceed  three  jeti 
from  the  making ;  yet  being  a  contract  for  4 
interest  in  land  within  the  fourth  section,  it  Wl 
also  held  that  no  action  could  be  maintained  to 
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t  entering  upon  and  occupying  the  premises:    ^"^  '• 

'hman  v.  Stamp,  1  Stark.  N.  P.  C.  12;  Edge     Saie$  bf 

.  Strafford,  1  Cro.  &  Jerv.  391,  Tyrw.)     But  ^^^l*" 

agreement  entered  into  between  landlord  and       — 

nant  after  a  regular  lease  has  been  granted  to  laj-  oat 

t  the  former  shall  lay  out  money  in  improve-  JJJ*°^^J? 

ents,  in  consideration  of  which  the  latter  agrees  nient.  not 

pay  an  additional  sum  per  annum;    such  an^^t^^iieQ^ 

ment  is  considered  as  collateral  to  the  lease; 
d  it  is  also  considered  that  the  additional  sum 
^  be  paid  is  not  rent,  but  simple  matter  of 
personal  contract,  and  such  as  will  support  an 
•iction,  though  no  written  agreement  was  ever 
iter^  into  respecting  it.  (Hohy  v.  Roebuck, 
Taunt.  157;  (Danellan  v.  Read,  3  B.  &  Ad. 
99.) 

Interests  within  the  Third  Section, 

By  the  third  section  of  the  statute  of  frauds  Leases  not  to 
it  is  enacted,  that  no  leases,  estates,  or  interests,  Jj/JJ^" 
ither  of  freehold  or  terms  of  years,  or  any  un-  p«roi- 
rtain  interest  (not  being  copyhold  or  customary 
terest),  into  or  out  of  any  real  estate,  shall  be 
igned,   granted,   or    surrendered,    unless    by 
d  or  note  in  writing,  signed  by  the  party  so 
issigning,  &c.,  or  their  agents  thereunto  lawfully 
tnthorized  by  writing,*  or  by  act  or  operation 
rf  law. 

L   Under  this  clause  of  the  statute,  therefore,  the  Mere  fact  of 
^ere  act  of  cancelling  a  lease  will  not  operate  as  SSSfJJiJii'^not 
1^  surrender;   such  being  neither  a  deed  or  note  aff«ct  a  sur- 
^in  writing.      Nor  is  it  a  surrender  by  opera-  ""^•'• 
pen  of  law:   {Roe  dem,  Berkeley  v.  Archbishop 
Y^jf  York,   6    East,   86;    Doe   dem,    Courtail  v. 
^homas,  9  B.  &  C.  288.)      And  even  a  parol 
Jenancy  from  year  to  year  cannot   by  mutual 
jpoDsent  be  surrendered  by  mere  word  of  mouth . 
jBotting  V.  Martin,   1  Camp.  N.   P.   C.   118; 
)ifloUetty.  Brayne,  2  ib.  103;  Stow  v.  Whiting, 
i _ 

It  is  not  necessaiy,  under  the  4th  section,  that  the  agent 
*«»W  be  appointed  by  wiilang  (See  infra,  p.  75.) 
VOL.  I.  E 
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c«^  I.    2  Stark.  N.  P.  C.  235 ;  Mathews  v.  Sawell,  8  Taunt 

-Sato  6y     270;  PAtpp*  v.  Scultharpe,  1  B.  &  A.  50;  Thomm 

''^^'  V.  Cooke,  2  ib.  119;    see  also  Selw.  N.  P.  1421 

— "       9th  edit.)     Still  it  was  not  requisite  that  th« 

surrender,  though  it  must  have  been  by  writing, 

Mere  note  or  should  have  been  made  by  deed.     A  mere  not< 

dira' former-  ^^  memorandum  in  writing   would  have  beei 

tomSf*^*   sufficient  for  that  purpose;  yet,  under  the  requi 

surrender.  *  sitious  of  the  Stamp  Act  {SS  Geo.  3,  c.  184) 

such  memorandum  could  not  have  been  given  ii 

evidence  unless   stamped.     A  memorandum  oi 

agreement  to  assign  or  grant  a  leasehold  interest 

although   void   at    law    under    the    Statute  o 

Frauds,  will  still,  if  founded  on  a  sufficient  con 

sideration,  be  recognized  as  an  agreement  in  \ 

court  of  equity,  and  a  specific  performance  of  i 

decreed  in  the  same  manner  as  an  agreement  foi 

the  sale  of  any  other  disposable  interest  in  rea 

Surrender     property.     And  although  the  recent  act,  8  &  i 

Lw^iSe^*   Vict.  c.  106,  s.  3,  declares  that  all  assignment 

naade  by       and  Surrenders  oif  common-law  interests  (excen 

equity  wUi    such  as  might  have  been  created  without  writing 

affr«OTftentto  ®^*^  ^®  ^^^^  ^'  ^^*^  unlcss  made  by  deed,  yes 

that  effect,    it  sccms  a  court  of  equity  will  still  recognize  ai 

agreement  to  assign  or  surrender,  although  no 

under  seal;  for  as  the  statute  of  Victoria  except 

the  surrender  of  such  interests  as  might  havi 

been  created  without  writing,  such  a  surrendc 

of  a  parol  lease  as  would  be  holden  valid  withii 

the  exception  in  the  second  section  of  the  Statu* 

of  Frauds,  may  still  be  made  by  a  mere  note  oi 

memorandum  in  writing;  but  where  the  leaa 

confers  a  larger  extent  of  interest  or  surrendei 

it  can  only  be  effected  by  deed. 

Copyholds         Copyholds  and  customary  estates  are  expresdj 

sSte  of*^  excepted,  both  by  the  third  section  of  the  Statu* 

^rauds^and  ^f  Frauds,  as  also  by  the  third  section  of  tfa 

Vict.  c.  106.   8  &  9  Vict.  c.  106;  consequently,  the  surrenden 

of  estates  of  this  description  are  governed  solel; 

by  the  customs  of  the  several  manors  to  whid 

they  respectively  appertain. 
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Interests  within  the  Fourth  Section,  ^"^L.'* 

The  fourth  section  of  the  Statute  of  Frauds  ''''^f^ 
disables  persons  from  bringing  any  action  to       — -* 
charge  any  person  upon  any  agreement  made  ^blSSStSi 
Bpon  any  contract  of  sale  of  real  estate,  or  any  wmnwritten 
interest  therein,  unless  the  agreement  upon  which  ^Specting 
each  action  is  brought,  or  some  memorandum  or  ^*"^- 
note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other 
person  by  him  thereunto  lawfully  authorized. 

This  clause  of  the  statute  does  not  require  the  Agent  naed 
agent  to  be  authorized  by  writing,  which,  as  we  {SJriJ^iy 
have  akeady  seen,  is  expressly  required  by  the  writuif . 
preceding  sections,  ante^  p.  73;  a  parol  authority 
is  therefore  sufficient     {Itucker  v.  Cammeyer^  1 
Esp.  N.  P.  C.  106;  see  also  Emerson  v.  Heelis, 
2  Taunt.  46;  Maclean  v.  Dunn,  4  Bing.  722; 
GosbeUY.  Archer,  2  Ad.  &  EU.  500.) 

An  agreement  which  confers  the  vesture  of  ^^^J^j^JJ 
the  land  for  a  limited  time,  and  for  a  given  pur-  restare  of 
pose,  is  an  interest  in  lands  within  this  section  JS^MctiOT?" 
of  the  statute.     Hence  in  the  before-cited  case 
of  Crosby  v.  Wadsworth  (6  East,  602),  although 
the  parol  agreement  for  the  purchase  of  a  stand- 
ing crop  of  mowing  grass   then  growing  was 
determined  to  be  no  interest  in  lands  within  the 
^t  section  of  this  statute,  it  was  still  considered 
to  be  such  a  contract  as  fell  within  the  express 
I  terms  of  the  fourth.     In  Bristow  v.  Waddington  Growing 
(2  Bos.  &  PuU.  452),  also,  the  sale  of  the  next  '^"^• 
year's  growth  of  hops  was  so  considered,  as  was 
•Iso  a  contract  for  the  sale  of  a  growing  crop 
of  turnips  in   the  case  of  Emerson  v.  Ileelis 
•  (2  Taunt.  38).     The  correctness  of  the  latter 
i  decision  has,  however,  been  much  questioned, 
;  «nd,  as  will  very  shortly  be  shown,  has  been 
I  clearly  overruled    by    more   recent    decisions : 
(Parker  v.  Staniland,  1 1  East,  362  ;   Warwick 
\  '.  Bruce,  2  Mau.  &  Selw.  205  ;  Evans  v.  Ro- 
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Chap.  I.    berts,  3  B.    &   C.  829  ;   Dunne  v.   Ferguson^ 
g^i^     1  Hayes,  541.)     The  ground  upon  which  Mans- 
privaiecon-  field,  C.  J.  seems  to  have  founded  his  opinion 
*!^      in  Emerson  v.  Heelis  as  to  the  contract  giving 
the  purchaser  an  interest  in  the  land,  was,  that 
the  case  could  not  be  distinguished  from  that 
of  Bristow  V.  Waddington^  where  the  subject- 
matter,  as  we  have  already  seen,  was  the  next 
year's  growth  of  hops.     But  the  cases  are  easily 
Bristow  ».    distinguishable.     In  Bristow  v.  Waddingtony  the 
Em^reon'^"*  subjcct-matter  of  the  sale,  viz.  the  hops,  were 
r.  Heelis,      not  in  existence  at  the  time  the  contract  was 
wadswSrtti*^  entered  into,  whereas  in  Emerson  v.  Heelis  the 
considered,    turnips    Were    actually   existing    chattels,    and 
which,  though  not  severed  from  the  freehold, 
would,  as  such  chattels,  have  gone  as  emble- 
ment to  personal  representatives,  or  might  have 
been  sold  by  the  sheriff  under  a  fieri  facias^ 
which    the    hops,  or    rather    the    roots    from 
which  they  were  to  grow,  and  which  was  all 
that  existed  of  them  at  the  time  of  sale,  clearly 
could   not.     In  Parker  v.  Staniland^  also   (11 
East,  362),  a  contract  for  the  sale  of  a  close  d 
potatoes,  then  in  the  ground,  at  so  much  a  sack, 
to  be  taken  away  immediately,  was  holden  not 
to  be  within  this  section  of  the  statute ;  and 
Lord  Ellenborough,  C.  J.,  observed,   that  the 
liberty  which  the  defendant  had  of  entering  the 
close  for  the  purpose  of  taking  away  the  crop 
amounted  to  an  easement  and  no  more;  and  thiU 
this  case  differed  materially  from  that  of  Crosby 
V.  Wadsworth  {sup,\  for  that,  in  the  latter  case, 
the  subject-matter  of  contract  was  the  prima 
vestiira,  for  which  ejectment,  as  also  trespass 
quare  clatisum  f regit  lies,  but  which  could  not 
be  brought  by  this  defendant  for  a  trespass  <» 
the  close  on  which  the  turnips  grew.     "  It  did 
not,"  he  said,  "  follow  that  because  the  crop  of 
potatoes  was  not  at  the  time  a  chattel,  it  waa^ 
therefore,  an  interest  in  land."     Bayley,  J.  also 
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said,  it  was  a  contract  for  a  thing  whose  growth  ^"_!H  '* 
was  at  an  end,  and  in  this  case  distinguishable  ^'■'^  ^ 
from  Bristow  v.  WaddingUm^  which  was  a  con-  irod 
tract  for  the  next  year's  crop  of  hops ;  that  he 
eonsidered  the  land  merely  as  a  warehouse,  and 
that  the  contract  was  substantially  the  same 
thing  as  if  the  potatoes  had  been  deposited  in 
the  warehouse  at  the  time  of  the  sale.  Again, 
\  in  Warwick  v.  Bruce  (2  Mau.  &  Selw.  205),  £^2?'' ' 
the  defendant  agreed  to  sell  to  the  plaintiff  all 
&e  potatoes  growing  on  three  acres,  at  the  rate 
of  25/.  per  acre,  to  be  dug  and  carried  away  by 
tlie  purchaser.  Lord  EUenborough,  C.  J.,  said, 
that  if  this  had  been  a  contract  conferring  the 
exclusive  right  to  the  land  for  a  time  for  the 
purpose  of  making  a  profit  of  the  growing  sur- 
&ce,  it  would  be  a  contract  for  the  sale  of  an 
interest  in  or  concerning  lands,  and  would  then 
nnquestionably  fall  within  the  range  of  Crosby 
▼.  WadstDorth;  but  here  is  a  contract  for  the 
nle  of  potatoes  at  so  much  per  acre.  The  pota- 
I  toes  are  the  subject-matter  of  sale,  and  whether 
I  it  the  time  of  sale  they  were  covered  with  earth 
;  in  the  field  or  in  a  box,  still  it  was  the  sale  of  a 
mere  chattel.  And  in  the  still  more  recent  case 
©f  Evans  v.  Roberts  (5  B.  &  C.  829),  a  verbal  g^^; 
agreement  for  the  sale  of  a  then  growing  crop  of 
potatoes  was  holden  not  to  be  a  contract  or  sale 
concerning  lands  within  the  4th  section  of  the 
statute,  but  that  it  was  a  sale  of  goods  within 
the  17th  section,  though  not  to  the  amount  which 
rendered  a  note  or  written  memorandum  neces- 
sary. And  in  the  same  case  Littledale,  J.,  said, 
that  "  the  sale  of  a  produce  of  land,  whether  it 
he  in  a  state  of  maturity  or  not,  provided  it  be 
in  actual  existence  at  the  time  of  the  contract,  is 
not  a  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them,  within  the 
meaning  of  the  4th  section  of  the  Statute  of 
Frauds."    And  upon  this  principle  it  has  been 
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since  determined  that  the  sale  of  a  crop  of  tur- 
nips recently  sown  is  not  within  the  meaning  ol 
this  section  of  the  statute  {Dunne  v.  Ferguson^ 
1  Hayes,  541)  ;  so  that  the  case  of  Emerson  y. 
Heelis,  as  far  as  the  sale  of  the  crop  of  tumipft 
is  concerned,  may  be  considered  as  completdj 
overruled.  Indeed,  in  Evans  v.  Roberts,  above 
referred  to,  and  in  which  Emerson  v.  Heelis  wai 
cited,  Bayley,  J.,  admitted  that  the  opinion  deli- 
vered by  Mansfield,  C.  J.  in  the  latter  case  was 
certainly  at  variance  with  the  opinion  of  thfli 
court  in  the  case  then  under  consideratioiL! 
Upon  the  whole,  therefore,  it  may  be  laid  down 
as  a  general  rule,  that  the  sale  of  such  prodaca 
as  descends  with  the  land  out  of  which  it  arises 
to  the  heir,  is  an  interest  in  lands  within  the  4t3i 
section  of  the  Statute  of  Frauds  ;  whilst  tha 
sale  of  such  produce  as  is  in  nature  of  emble- 
ments,  and  as  such  would  be  transmissible  to  the 
personal  representatives,  is  not ;  and  that  this  it 
the  proper  criterion  by  which  the  question  is  to 
be  tried.  Thus,  growing  grass,  timber,  coppice^ 
and  the  produce  of  fruit  trees,  as  apples  or  tht 
like,  as  fdso  such  fixtures  as  may  not  be  removed 
by  the  tenant,  and  which  descend  with  the  landl 
to  the  heir,  are  all  interests  in  land  within  the 
4th  section  of  the  statute  (Scorell  v.  BoxaH 
1  Y.  &  J.  396)  ;  but  such  things  as  are  Jrudui 
industrialism  as  potatoes  or  turnips  in  the  ground, 
growing  crops  of  com  {Mayfield  v.  Wadshff 
3  B.  &  C.  357  ;  S.  C.  5  Dowl.  &  Ry.  224);  or 
fixtures  of  that  kind  which  may  be  removed  by 
the  tenant  {HaUen  v.  Runder,  1  Cr.  M.  &  B^ 
26(5),  do  not  fall  within  its  operation— (sei 
Lawton  v.  Lawton,  3  Atk.  13  ;  Lord  Dudley  v» 
Lord  Ward,  Ambl.  113  ;  Harvey  v.  Harvey^ 
Str.  1141  ;  Elwes  v.  Shaw,  3  East,  53  ;  Speit* 
cer^s  case,  Winch,  5 ;  Harg.  Co.  Lit.  666,  n.  {2)\ 
Cox  V.  Godsalve,  6  East,  604,  n. ;  West  v.  Moor, 
8  East,  339;  Smith  v.  Surman,  9  B,  &  C.  577 ; 
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Watts  Y.  Friend,  10  ib.  446;  Price  v.  Leybum,    ^^ ' 
Gow.  109;  Janisbury  v.  McUthetes,  4  Mees.  &     -sotoftr 
Wek  343;  Janes  ▼.  /7t»/,  2  Per.  &  Dav.  594);  ^'j;^!""' 
—although  they  come  clearly  within  the  range 
rf  the  1 7th  section;  and,  therefore,  where  the 

{rice  is  ahove  10/.  the  contract  cannot  be  en- 
)rced  unless  the  buyer  accepts  some  part  of  the 
pods,  or  gives  something  in  earnest  to  bind  the 
|Mu:gain,  or  there  is  some  note  or  memorandum 
ia  writing  signed  by  the  party  or  his  lawfully 
tathorized  agent :  {JSgertan  v,  Mathews,  6  East, 
W;  Cokimn  y.  Gibson,  1  Mood,  h  Rob.  168 ; 
Moadley  v.  M'Laine,  10  Bing.  482;  Howe  v. 
Paimer,  recognized  in  Hanson  v,  AmUtage,  5  B. 
k  A.  557;  see  also   Searle  v.  Keaves,  2  Esp. 
N.  P.  C.  598;  Chaplin  v.  Rogers,  1  East,  192 ; 
ElvmcY.  Stone,  1  Taunt.  158;  Bentally.  Burn, 
8  B.  &  C.  423;  1  Ry.  &  Man.  107.)     Railway  saieof  rail. 
Aares  are  not  an  interest  within  the  4th  section  Zlt^^ 
tf  the  Statute  of  Frauds  :  {Bradley  v.  Holds-  the4thBoc- 
•w^A,  3  Mee.  &  Wels.  144.)     But  the  law  is  '^Z^lot 
•tlierwise  with  respect  to  shares  in  a  mining  ^ro"***- 
company,  which  are  transferable  without  the^^'TJ**** 
jonsent  of  the  other  partners,  which  are  clearly  sharw. 
■Bterests  within  the  4th  section  of  the  statute 
ifioyce  y.  Green,  Batt.  608);  as  is  also  the  right  ai«k),  of  a 
:  rf  drawing  water  from  a  well  (  Tyler  y.  Bennett,  ^Ster  fr^m'^ 
6  Nev.  &  M.  826.)  "^^-^i- 

But  notwithstanding  a  yerbal  agreement  for  Fixtures 
the  sale  of  things  annexed  to  the  freehold  is  J^i^Ji^ir'** 
invalid  within  the  4th  section  of  the  Statute  of  statute. 
"audfl  as  long  as  they  remain  fixed  there,  yet 
the  moment  they  are  seyered  they  become  mere 
<^tte]8,  when  the  4th  section  is  no  longer  appli- 
cable to  them;  so  that  if  the  purchase-money  to 
fe  paid  for  them  does  not  exceed  10/.  a  contract 
for  the  sale  of  them  will  be  perfectly   yalid, 
ilthough  only  verbally  entered  into. 

It  will  be  proper,  also,  to  remark,  that  although  ^^tedhow 
*  party  is  precluded  from  bringing  any  action  in  far  binding. 
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the  case  of  a  parol  agreement  concerniiig  m 
interest  in  lands  within  the  4th  section  of  th 
Statute  of  Frauds,  still  this  does  not  whol^ 
vacate  the  contract,  which,  if  executed,  the  pas 
ties  cannot  treat  as  a  nullity:  PouUer  v.  Killing 
beck  (1  Bos.  &  PuU.  397)  is  a  case  of  tbi 
description.  There  the  plaintiff  agreed  hj  pac« 
to  let  land  to  the  defendant,  for  which  he  was  ti 
take  successive  crops,  and  to  render  to  the  plain 
tiff  a  moietj  of  the  crops  in  lieu  of  rent.  Wbils 
the  crops  of  the  second  year  wei^  in  the  ground 
the  value  of  them  was  ascertained  by  appraise 
ment,  which  was  taken  of  them  by  both  pardefl 
The  defendant  having  afterwards  refused  to  pa] 
a  moiety  of  the  value,  the  plaintiff  brought  hi( 
action.  On  a  case  reserved,  it  was  objected  thai 
this  agreement  was  within  the  statute,  becausf 
it  related  to  land;  but  the  court  overruled  tbi 
objection;  Eyre,  C.  J.,  observing,  that  the  cu> 
cumstances  of  the  appraisement  seemed  to  pot 
an  end  to  this  point.  It  was  true  that,  as  tb< 
case  originally  stood,  the  plaintiff  had  a  claifll 
to  a  moiety  of  the  produce  of  the  land  undent 
the  special  agreement,  but  that  special  agree- 
ment was  executed  by  the  appraisement — the 
circumstance  of  the  appraisement  afforded  cletf 
proof  that  the  plaintiff  sold  what  the  defendant 
agreed  was  his;  and  the  price  having  been  aflce^ 
tained,  brought  this  to  the  case  of  an  action  fol 
goods  sold  and  delivered.  Lord  EUenborougbi 
C.  J.,  also,  when  commenting  upon  this  case 
(6  East,  612),  observed,  "  that  the  contract,  if  it 
had  originally  concerned  an  interest  in  land,  afteQ 
the  agreed  substitution  of  pecuniary  value  f<ff 
specific  produce,  no  longer  did  so.  It  was  origi* 
nally  an  agreement  to  render  what  should  hav^ 
become  a  chattel ;  that  is  to  say,  part  of  tb4 
severed  crop  in  that  shape  in  lieu  of  rent,  ai 
by  a  subsequent  agreement  it  was  changed  ii 
money,  instead  of  remaining  a  specific  render 
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ace.    Still,  notwithstanding  that  the  con-     ^^Ii'* 
t  is  not  in  itself  wholly  void  on  account  of     saie$  bp 
being  merely  by  parol,  so  that  if  carried  into      t^T^ 
t  the  parties  cannot  treat  it  as  a  nullity,  yet,  op^t^ 
g  as  it  remains  executory,  it  may  be  dis-  whilst  execn. 
ed  by  parol  before  anything  is  done  which  J52iJ5J«J* 
be  construed  as  a  part  performance  of  it."  ^7  !»r<3. 
'rosby  v.  Wadsworth,  6  East,  602.) 
As  courts  of  law  will  not  permit  an  action  ^^  ^j 
%  be  brought  upon  a  parol  agreement  for  the  not  rapport 
porchase  of  real  estate  or  any  interest  therein,  ^{  S£J^ 
irithin  the  meaning  of  the  4th  section  of  the  JJ^'^J^p®*^**' 
Statute  of  Frauds,  so  courts  of  equity,  follow-  ntances. 
i&g  the  law,  will  not,  as  a  general  rule,  entertain 
ibill  for  a  specific  performance  of  a  contract  of 
iHke  nature.     The  only  exceptions  to  this  rule  saim  before 
leem  to  be ;  first,  in  the  case  of  sale«4  before  a  c£^"^j5 
Master  in  pursuance  of  a  decree,  which,  being  a  within  the 
jodicial  sale,  takes  it  entirely  out  of  the  statute  ■***^*'- 
{AUometf- General  v.  Day,  1  Ves.  218);  secondly, 
irtiere  the  party,  by  his  answer,  confesses  the 
igreement,   and  submits  to  perform  it ;    and, 
^rdly,  where  there  has  been  a  part  performance 
rf  such  agreement. 
The  confession  of  the  a&rreement  by  the  defen-  Agreement 

l.»i.  •     V  •  r^   t_  -L  •  J         1  confessed 

I  UQt  in  his  answer  seems  to  have  been  considered  win  take 
^by  courts  of  equity  as  not  falling  within  the  S;f,2J}'a?I 
jBttschiefs  it  was  the  object  of  the  statute  of 
1 29  Car.  2,  c.  3.  to  prevent,  viz.,  frauds  and  per- 
juries; and,  consequently,  where  there  was  a 
confession  of  this  kind,  a  specific  performance 
has  been  decreed  accordingly:  {furrier  v.  FitZ' 
^erald,  6  Ves.  548;  see  also  Croyston  v.  Banes y 
^e.  Cha.  208;  1  Eq.  Ca.  Abr.  19,  S.  C;  Dankl 
^'Davidson,  16  Ves.  249.)  But  whether  this 
Would,  or  ought  to  be  done  where  a  defendant, 
though  he  confesses  the  agreement,  insists  upon 
^  statute  as  a  protection  against  being  com- 
;  peW  to  perform  it,  is  a  question  by  no  means 
^tisfactorily  determined.   In  Child  v.  Grodolphin 
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ch^i.    (1  Di^jj  j^p  39.  ^jt^  2  Bro.  C.  C.  5i966X  Loni 

^»tef  »y     Macclesfield  is  said  to  have  held  that  ttNr  defen< 

prw^mn-  ^^^  ^^  bound  by  his  answer  either  to  confea 

—       or  to  deny  the  agreement  (see  also  6  Bro.  P.  0 

45;  1  Bro.  C.  C.  404);  from  whence,  as  a  nece* 

sary  consequence,  it  would  seem  to  follow,  thai 

if  he  confessed  it,  he  should  not  be  allowed  U 

avail  himself  of  the  statute.     But  this  doctriiM 

seems  to  have  been  overruled  by  the  more  recenl 

decisions  {Cooth  v.  Jcuskson^  6  Ves.  39;  Blag* 

den  V.  Bradbear,  12  Uf.  466;  Rawe  v.   Teeii 

14  ib.  375;  see  also  Wallers  v.  Morgan,  cited; 

1  Mad.  Pract.  383,  2nd  edit.;  Redes  Tr.  PL 
217,  3rd  edit.);  nor  does  there  appear  to  be  cm 
single  instance  in  which  a  performance  in  specie 
has  been  decreed  against  a  defendant  who  has 
availed  himself  of  the  protection  of  the  statute 
as  his  defence  against  the  specific  performance 
of  an  unwritten  agreement,  which  he  may  do 
either  by  plea,  or  answer  (  Whitchurch  v.  Bemtf 

2  Bro.  C.  C.  567;  Whaletf  v.  Bagerud,  5  Bwv 
P.  C.  45;  Cooth  v  Jackson,  6  Ves.  39;  Blagdm 
V.  Bradbear,  12  Ves.  241;  Walters  v.  Morgan^ 
2  Cox,  369;  Clark  v.  Grant,  14  Ves.  519; 
Fonbl.  Eq.  182,  n.  {d)  );  the  statute  not  having 
prescribed  any  mode  in  particular  by  which  1 
defendant  must  avail  himself  of  this  mode  d 
defence.  At  the  same  time,  it  seems  that  if  t 
defendant  admits  the  agreement  and  fails  to  i 
upon  the  statute,  he  will  be  taken  to  have 
nounced  his  intention  of  availing  himself  of 
protection  (2  Cha.  Cas.  136, 143,  164;  Nels.3 
Grod.  437;  Attorney- General  v.  Day,  1  V' 
220;  Whitbread  v.  Brockhurst,  1  Bro.  C. 
416;  Whitchurch  v.  Bern,  2  Bro.  C.  C.  551 
Moore  v.  Edwards,  4  Ves.  24);  nor  will  he 
allowed  to  set  up  the  statute  in  his  answer  to 
amended  bill  {Spurrier  v.  Fitzgertdd,  6  Vi 
548);  and  therefore,  whether  he  submits  to 
form  the  agreement  or  not,  if  he  confesses 
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lirithout  resorting  to  the  statute,  a  specific  per-    ^"^  '* 
iMmance  would  nevertheless  be  decreed  against     '"^^m  ^ 
jhinL     {Skinner  v.  M'Douall,  11  Law  T.  411;  '^'S^L!!"' 
Kennedy  v.  Lee^  3  Mer.  441;  Ogilvie  v.  Fol-       — 
jmbey  ib.  53.) 

In  the  case  of  a  part  performance,  the  evi-  f  *•**  p*'- 
4eoce  of  the  bargain  does  not  rest  merely  upon  wuiuiiecai 
ie  words,  but  upon  deeds  actually  done.  Cases  Sutnte. 
^  this  description  are  purely  matters  of  equit- 
:ible  jurisdiction,  which  was  assumed  very  shortly 
ifterthe  passing  of  the  Statute  of  Fraudls:  (/bx- 
fnfty,  Lyster^  cited  2  Vem.  456;  Gunter  v. 
BaUey,  Amb.  586;  1  Mad.  Pract,  377,  2nd 
Mlit)  In  one  case,  indeed,  the  Court  of  King's 
Bench  seems  to  have  considered  that  a  contract 
ptrtlj  performed  was  totally  out  of  the  statute 
^  law  as  well  as  in  equity;  and  Mr.  Justice 
Boiler  expressed  the  same  opinion  on  one  or 
;  ^0  equity  cases  which  came  before  him  (see 
i^fodie  v.  St.  Paul,  1  Ves.  333);  but  it  seems 
tkt  he  afterwards  abandoned  so  untenable  a 
tetrine.  (Cooth  v.  Jackson,  6  Ves.  39;  CHer' 
^y.  Hedges,  1  Sch.  &  Lef.  123;  1  Mad.  Pract. 
«3?,  2nd  edit) 

As  to  what  will  constitute  an  act  of  part  JJjTbe**^''* 
perfonnanoe,  it  appears  that  if  a  purchaser  on  a  construed  to 
verbal  agreement   for  the  purchase  of  landed  ^^°"*  ^" 
P^^Jperty  is  let  into  possession  of  it  by  the  vendor  performance. 
(^«fcAer  V.   Stapeky,  1  Vem.  363;   Pyke  v. 
^'^ms,  2  ib,  465;Lockey  v.  Lockey,  Pre.  Cha. 
??''  ^hsford^s  {Earl  of)  case,  2  Str.  783; 
ftwfeod  V.    Coleman,   Bunb.   65;    Barrett  v. 
^a^iera,  ib,  94;  Lacon  v.  Mertins,  3  Atk.  1; 
fl^  V.  Stradlmg,  3  Ves.  378;  Bowes  v.  Cator, 
|*'31;  Denton  v.  Stewart,  cited  1  FonbL  Eq. 
S^'  W;  Gregory  v.  Mighell,  18  Ves.  328; 
*»««v.J8a(^e,  2  Ball  &  B.M^yMorphettN.  Jones, 
|Swanst.  172),  it  will  amount  to  a  part  per- 
r^^ance;  and  still  more  so  if  the  party  so  let 
^^  POBsession  with  this  knowledge  afterwards 


84 


SALES   BT  PBIYATE   CONTRACT. 


In  order  to 
constitute 
part  of  per- 
formance it 
Ir 


Cn^  I     Ygi^^  ^^^  money  in  building  or  otherwise  improv- 

Sales  »y     ing  the  estate :    {Foxcraft  v.  Lyster^   2    Vera*^ 

^^^acu^  456,  n. ;  Floyd  v.  Bucklandy  2  Freem.  268 ;  Siauh^ 

—       kins  V.  Holmes^  1  P.  Wms.  770;  Boardman  v* 

Mostyn^  6  Ves.  470;  Bond  v.  Hopkins^  1  Sch.  ^ 

Lef.   433;  Morphett  v.  Jones^  1    Swanst.    171s 

Merewt^f    1   Mad.  Pract.  381,  2nd  edit.)     But  a  mere  ad 

outpiivitj^'of  of  entry,  without  the  permission  or  privity  of  thsi 

not^Mtu?    vendor,  will  amount  to  nothing;  neither  will  « 

tate  a  part    continuance  in  possession  by  a  tenant  after  his 

jjerformance.  ^^^^^^  ^^  expired  {Cole  V.  White,  1  Bro.  C.  C. 

409,  cited),  unless  the  landlord  were  afterwards 
to  accept  additional  rent;  in  which  case  the  latter 
would  be  bound  to  answer  whether  such  rent  was 
accepted  as  a  holding  from  year  to  year,  or  upon 
what  other  terms  :  (  WUls  v.  StraMing,  3  Ves- 
373;  Frame  v.  Dawson,  14  tft.  386.)  In  order 
also  to  support  an  agreement  by  part  perform- 
iJequSte  ^^^^e,  the  terms  of  the  agreement  must  be  shown, 
to  show  the  otherwise  it  will  be  impossible  to  carry  it  into 
i^mentf  effect  (Mortimer  v.  Orchard,  2  Ves.  243 ;  Afum^ 
cited  by  Lord  Eldon,  6  Ves.  470;  CUnan  v.  Cooke^ 

1  Sch.  &  Lef.  22;  Sewage  v.  Carroll,  Ball  & 
B.  265;  Reynolds  v.  Wasing,  1  You.  346);  all 
the  assistance  that  a  court  of  equity  can  render 
in  such  a  case  is  to  direct  that  the  money  laid 
out  shall  be  repaid.  Mere  expenditure  of  money, 
however  great  in  amount,  can  afford  no  criterion 
of  the  duration  of  interest  contemplated  by  the 
parties,  where  the  agreement  itself  is  altogether 
silent  upon  that  head  (^Wheeler  v.  jyEsterre, 

2  Dow.  360) ;  neither  can  possession  afford  any 
evidence  either  of  the  price  agreed  upon,  or  of 
the  quantity  of  interest  intended  to  pass:  (At' 
tomey- General  v.  Day,  1  Ves.  221 ;  WtUs  v. 
Stradling,  3  Ves.  382.)  In  Foster  v.  Bale 
(3  Ves.  712),  Lord  Alvanley  also  expressed  an 
opinion  that  the  court  had  gone  too  far  in  per- 
mitting part  performance  and  other  circum- 
stances to  take  a  case  out  of  the  statute;  and 
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Lwd mdon(Cooth  V.  Jackson,  6  Ves.  32;  1  Mad.  ^"iL*- 
Fract  379),  as  also  Lord  Redesdale  (2  Sch.  &  Lef.  »•  «y 
5;  see  also  Toole  v.  Medlicot,  1  BaU  &  B.  404),  ^''^^ 
whenever  a  question  of  this  nature  arose  out  of  — 
.  anj  case  that  came  hefore  either  of  them,  ex- 
pressed a  firm  determination  not  to  go  one  iota 
farther  than  the  cases  had  previously  gone; 
which  the  former  observed  (16  Ves.  32)  had 
ahreadj  gone  so  far  as  nearly  to  repeal  the 
Statate  of  Frauds. 

The  act  to  constitute  a  part  performance  must  To  con. 
also  be  such  as  could  be  done  with  no  other  JJSwrimuace. 
desi^  than  to  perform  the  asrreement.      Enter-  the  act  most 

*'    .  T     •  *^  u  be  done  With 

mg  mto    mere    preliminary  matters,   such    as  no  other 
delivering  abstracts,  or  a  draught  of  the  convey-  <>««*«»• 
ance,  or  employing  surveyors  to  look  over  and 
valae  the  property,  will  be  insufficient;  such  acts 
being  considered  as  merely  introductory  or  ancil- 
lary to  the  agreement,  and  not  a  part  performance 
rf  it:  (Clerk  v.    fVright,   1  Atk.   12;    Cook  v. 
Tombs,  Anstr.  480 ;   WhaUy  v.  Bagenal,  6  Bro. 
P.  C.  645;  Lacon  v.  Mertins,  3  Atk.  4;  Cole  v. 
White,  before  Lord  Camden  in  1767,  cited  1  Bro. 
C.  C.  109;   Whitbread  v.  Brockhurst,  ib,  403, 
412;  Robertson  v.  St,  John,  2  Bro.  C.  C.  140; 
Whitchurch  v.  Bevis,  ib,  559;  Reding  v.  WUks, 
3  ib.  420;  see  also  1  Mad.  Pract.  378,  2nd  edit.; 
1  Fonbl.   Eq.  187,  n.  {d),)     Whether  the  pay-  whether 
ment  of  money  will  amount  to  a  part  performance  plftoTpwr- 
or  not,  is  a  question   on  which   the   cases   are  chwe  monej 
exceedingly  contradictory   {Pengall  {Lord)  v.  tutea*part 
Boss,  1  ]^.  Ca.  Abr.  46;  LeaJte  v.  Morris,  2  Cha,  P«rfonn«ot. 
Cas.  135;  Seagood  v.  Meale,   Pre.    Cha.    560; 
1  Eq.  Ca.  Abr.  560,  S.  C. ;  Ex  parte  Hooper,  In 
re  Hewett,  1  Mer.  9;  Butcher  v.  Butcher,  9  Ves. 
382;  Clinan  v.  Cook,  1  Sch.  &  Lef.  22;  and  see 
1  Fonbl.  Eq.  187,  n.  (rf)  );  but  the  better  opinion 
seems  to  be  that  it  will  not.     That  the  payment 
of  the  whole  auction  duty  by  the  purchaser,  or  a 
sum  of  money  by  way  of  earnest,  would  have 
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been  insufficient,  has  been  long  since  detennined 
Saies  by  (^Pengall  (Lord)  v.  Ross^  sup.;  Leake  v.  Morritf 
ftj^r^  sup,;  Seagood  v.  Meale,  sup,;  Bu>ckmaster  y. 
—  Harropy  7  Ves.  341;  14  ib,  456);  as  it  has  also 
where  a  small  proportion  only  of  the  purchase* 
money  has  been  paid — a  twentieth  part,  for 
instance  (Main  v.  Melbourne,  4  Ves.  720);  yd 
there  are  cases  in  which  it  has  been  holden  that 
payment  of  a  substantial  part  of  the  price  will- 
take  a  case  out  of  the  statute,  though  a  trifling 
payment  will  not:  (Simon  v.  Cornelius,  1  Cha. 
Rep.  241 ;  Lacon  v.  Mertins,  3  Atk.  4 ;  see  also 
1  Mad.  Pract.  381,  2nd  edit.)  But  here  a  great 
difficulty  arises,  as  to  what  is  to  be  the  limit  of 
amount  at  which  it  ceases  to  be  trifling  and  begins 
to  become  substantial — a  difficulty  so  great  that 
it  seems  rather  to  raise  a  question  than  establish 
a  rule  (Butcher  v.  Butcher,  9  Ves.  382);  and 
since  Lord  Redesdale's  decision  in  Clinan  v. 
Cooke  (1  Sch.  &  Lef.  40),  it  seems  to  be  settled 
that  the  payment  of  money,  however  considerable, 
will  in  no  case  be  deemed  a  part  performance. 
"  The  great  reason,"  Lord  Redesdale  said,  "why 
payment  does  not  take  an  agreement  affecting 
lands  out  of  the  statute  is,  that  the  statute  has 
said,  viz.,  with  respect  to  goods,  it  shall  operate 
as  a  part  performance;  from  whence  it  may  rea- 
sonably be  inferred  that  when  the  Legislature 
said  it  should  bind  in  the  case  of  goods,  and  were 
silent  as  to  the  case  of  lands,  they  meant  it  should 
not  bind  in  the  latter  instance." 
Agreement        But  whcre  the  acts  are  such  as  to  amount  to  a 

6X.6Ctlt6d 

by  part         part  performance,  they  will  be  equally  binding 

bfnSS^*Jir  ^^  *^®  representatives,  as  on  the  party  himself 

representa-    who  originally  entered  into  the  agreement  (Attar- 

**^®^"  ney- General  v.  Day,  1  Ves.  sen.  221;  Croyston 

V.  Banes,  Pre.  Cha.  208 ;  fVanley  v.  Scowbridge, 

1  Bro.   C.  C.  414,  cited);  and    instances  have 

occurred   in  which  even  a  remainder-man  has 

been  held  bound  by  a  parol  contract,  entered  into 


PABOL   EYIDENOB.  87 

li^the  tenant  for  life  taking  the  preceding  parti-  ^'^^' 
calar  estate;  as  where  such  a  tenant  for  life  jjjjj*' 
eaters  into  a  parol  agreement  for  a  lease,  upon  trtKt 
wbich  the  lessee  enters  into  possession  and  lays  " 
oat  money  upon  the  property,  and  the  remainder- 
inan,  titer  the  death  of  the  tenant  for  life, 
ioquieaces  in  the  lease  and  allows  the  lessee  to 
go  on  expending  his  money,  when  he  will  be  as 
tmch  boand  to  carry  this  contract  into  effect  as 
the  tenant  for  life  himself  would  have  been : 
(StUesY,  Cawper,  3  Atk.  692;  Blore  v.  Sutton, 
;  3  Mer.  247;  Shannon  v.  Bradstreet,  1  Sch.  & 
;  Lef.  72.)  Yet,  generally  speaking,  a  remainder- 
man will  not  be  bound  by  any  acts  of  the  tenant 
for  life  to  which  he  is  not  a  party;  for  the  reason 
of  a  party  being  bound  by  a  parol  agreement  is 
chiefly  on  the  ground  of  fraud,  which,  being 
personal,  cannot  of  course  apply  to  the  remain- 
der-man; unless  by  some  act  of  his  own  he 
renders  himself  a  party  in  some  way  or  other  to 
the  transaction.     {lb.  id,) 

As  to  the  Admissibility  of  Parol  Evidence  to 
explain  a  written  Agreement, 


Parol  «▼!• 
denoeln 


As  a  general  rule,  parol  evidence  is  inadmis- 
sible  m  equity  as  well  as  at  law  :  {Parteriche  v.  general 
Pwiktt,  2  Atk.  383;   Preston  v.  Merceau,  2  St^S?^* 
Blackst.  1249;  Foot  v.  Salvjayy  2  Cha.  Ca.  192;  a  written 
Lav>m  V.  Laude,  1   Dick.  346;  Davis  v.  Sy-  •«'^«°^ 
««>«&,  1  Cox,  402;  PoiveU  v.  Edmunds,  12  East, 
6;  Jenkinson  v.  Pepys,  6  Ves.  330  cited;  Hig- 
gmm  v.  Clowes,   15  ib.  516.)     Yet  where  a 
<5<Wttt  of  equity  is  called  upon  to  exercise  its 
peculiar  jurisdiction  by  decreeing  a  specific  per- 
formance, a  party  is  let  in  to  show  that  the 
plaintiff  is  not  entitled  to  have  the  agreement 
carried  into  execution.      {Davis  v.    Symonds, 
^P')   Under  the  Statute  of  Frauds  no  person 
can  be  charged  with  the  execution  of  an  un- 
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cbaf^  I.    ^^^tten  agreement  where  the  subject-matter 
8aie$  bp     guch  agreement  relates  to  the  sale  or  conveyi 
tract.      of  real  property;  still  the  statute  does  not 
—       that  a  written  agreement  shall  in  every  case 
binding  on  the  parties.     It  merely  says  that 
unwritten  agreement  shall  not  be  binding:  (< 
nan  v.  Cooke,  1  Sch.  &  Lef.  39.)    Hence,  wh< 
a  bill  is  brought  for  the  specific  performance 
a  written  agreement  to  purchase  real  propei 
parol  evidence  is  admissible  on  the  part  of  t] 
defendant  for  the  purpose  of  showing  that 
fraud  the  written  agreement  does  not  contain  tl 
real   terms    (Joynes  v.   Statham,    3  Atk.  38( 
WooUam   v.    Heam,    7   Ves.    511;    Clarke 
SiSiis-  ^«»^»  14  Ves.  519;  and  see  15  ib.  523);  th 
dbie  for  the   there  are  circumstances  independent  of  the  wi 
Jhowing*^      iiigj  making  it  inequitable  to  decree  a  perfoi 
there  are      ancc  in  SDBcie;  as  where  there  has  been  a  grc 
stances         misrcpreecntation  (Codfman  v.  ZTorn^    18  Vc 
S^JS&iie     11;  Lowndes  v.  Lane,  2  Cox,  363);  or  a 
to  decree  a  .  misdescription    of    the    property    ( Stewart 
pe^mance.  AlUston,  1  Mer.  26);  or  the  agreement  is  uncoi 
scientious  ( Vaughan  v.  Thomas,   1  Bro.  C. 
556);  or  unreasonable  (see  1  Mad.  Pract.  4( 
and  the  cases  there  referred  to ;  see  also  note 
Howell  V.  George,   1  Mad.  Rep.  1 1 ;  Revell  v.' 
Hussey,  2  Ball  &  B.  287);  or  there  has  been 
any  unfairness  attending  it  (^Savage  v.  Taylor, 
For.  234;  Scott  v.  Merray,  1  Ves.  2);  as  where 
undue  advantage  has  been  taken  of  a  party  when 
in  a  state  of  intoxication  ( Cragg  v.  Holme,  men- 
tioned in  a  note  to  Cooke  v.  Clay  worth,  18  Ves. 
14;  see   also    1    Mad.   Pract.    303,   2nd  edit.; 
1  Fonbl.  Eq.  67);  or  fraud  of  any  kind  or  de- 
scription whatever  has  been  practised ;  or  there 
has  been  any  omission  or  mistake  in  the  agree- 
ment {Jones  V.  Statham,  3  Atk.  388;   WooUam 
V.  Heam,  7  Ves.  211;  Mason  v.  Armitage,  13 
ih.  25;  Flood  v.  Firday,  2  Ball  &  B.  9;  Howell 
V.  George,  1  Mad.  Rep.  11),  in  all  of  which  cases 
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IKtriiuic  evidence  will  be  admitted  to  protect  a    ^*!^  '• 
fcfendant  from  beine  compelled,  under  such  cir-     ^«<«  ^ 
instances,  to  carry  the  contract  into  execution.  ^^>aet. 
Bor  is  fraud  actuaUj  necessary  to  render  parol       — 
ividence  admissible;  for  it  will  be  received  in 
Imposition  to  a  bill  for  a  specific  performance  of 
I  written  agreement,  upon  the  ground  of  mistake, 
|r  of  surprise,  as  well  as  of  fraud:  {Ramsbottom  v. 
foft^en,  1  Yes.  h  Bea.  166;  Flood  v.  FinUty,  2 
fcfl  &  B.  9;  Gordon  (Lord  fT.)  v.  Hertford 
[Marquis  of,)  2  Mad.  106;  Garrard  v.  Goslingy 
JSwanst.  244;  Townsend  {Marquis  of^)  v.  Stan- 
froom,  6  Ves.  328.)     But  evidence  of  this  kind  P»roi  evi- 
"^  not  be  admitted  for  the  purpose  of  super-  nTiMibie  for 
idding  anything    to  an  agreement,  after  such  ^'^Sff*^ 
igreement  has  been  correctly  reduced  into  writ-  anything  to 
B»g  and  signed  by  the  party  to  be  bound  by  it  SljIltT' 
Hence,  where  a  party  has  entered  into  a  written 
fontract,  parol  evidence  for  the  purpose  of  show- 
Q^  that  it  was  at  the  same  time  agreed,  though 
Bot  contained  in  any  part  of  the  agreement,  that 
^^  defendant  was  to  be  let  into  possession  at  a 
rtated  period,  was  rejected;  the  court  considering 
that  the  parol  could  not  be  embodied  in  the 
written  contract:   {Omerod  v.  Hardman,  5  Ves. 
^22.)    Still,  although  the  terms  of  a  written  Agreement 
contract  can  neither  be  superadded  to  nor  al-  J^^^^^^T 
tered,  they  may  nevertheless  be  discharged  in  T»xoh 
fofo  hy  parol,  and  the  contract  altogether  aban- 
^aed:  (Rob.  Stat,  of  Frauds,  89:  Inge  y.  Leap- 
^Uy  2  Dick.  469;  Whaley  v.  Bagenal,  6  Bro. 
^'  C.  45;  Robinson  v.  Page^  3  Russ.  119.) 

''^  is  a  valid  Signature  within  the  Statute, 

It  is  not  necessary,  in  order  to  constitute  a  what  is  a 
Talid  agreement  within  the  statute,  that  the  note  SJL^^Sta 
^  writing  should  be  contemporaneous  with  the  **»«  •t*tute. 
^gi^ment.     It  is  sufficient  at  whatever  time 
if  adopted  by  the  party  afterwards,  and 
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chap^i.    then  anything  under  his  hand,  stating  that  li 

A'to*  ftr     has  entered  into  the  agreement,  will  satisfy  tb 

^^"^tnut^'  Statute,  the  object  of  which  was  to  protect  pei 

—       sons  from  having  parol  agreements  imposed  09 

them.     (Per  Lord  Ellenborough,  C.  J.,  in  Sh^ 

Indorsement  jiwy  V.  Dertison,  5  Esp.  N.  P.  C.  190.)     Thia 

Sf  ^i£S?  ^  indorsement  by  the  defendant  on  the  drd 

on  the  draft  of  a  Icasc  on  the  premises  in  question,  which  ha 

held  t?te     been  perused  and  altered  by  his  own  attorney  ii 

binding.       ^he  following  terms — "I  hereby  request  Mi 

Shippey  to  endeavour  to  let   the    premises  t 

some  other  person,  as  it  will  be  inconvenient  h 

me  to  perform  my  agreement  for  them,  and  fo 

so  doing  this  shidl  be  sufficient  authority. — J 

Derrison,"  was  determined  to  be  a  valid  con 

tract,  though  it  was  admitted  that  at  the  tiii» 

when  the  agreement  for  a  lease  was  entered  inii 

it  was  not  reduced  into  writing,  nor  was  an] 

memorandum  made  of  it:  (Shipper/  v.  Derrison 

liereij alter-  sup,)    But  merely  altering  a  draft,  though  tbK 

}nfnfflc?en?  T^^^^  of  the  party  be  inserted  in  the  body  of  it 

to  take  case  will  uot  take  the  case  out  of  the  statute.     Tht« 

8tet2L%.  in  Ithell  V.  Potter  (cited  1  P.  Wms.  771),  ad 

^^*^*^®    in  Hawkins  v.  Holmes  (ib.  770),  it  was  deter- 

party's  name      .,,  ,  \       •        ^   -,  -ijA 

he  inserted  mined  that  the  party  having  altered  a  oraii 
m  the  body  ^^.j^  j^g  ^^^^  hojid  was  not  a  Sufficient  signatun 
within  the  statute;  and  the  same  point  received 
the  opinion  of  the  Court  of  Exchequer  in  Stoka 
V.  Moor  (1  Cox,  219).  In  the  case  last  alludec 
to,  the  defendant  wrote  certain  instructions  froffl 
which  the  lease  was  to  be  prepared,  in  the  fol- 
lowing words:  "  The  lease  renewed — ^Mr.  Stokes 
to  pay  the  King's  tax ;  also  to  pay  Moor  24/.  J 
year,  half-yearly;  Mr.  Stokes  to  keep  the  hou* 
in  good  tenantable  repair."  It  was  holden  thai 
the  name  inserted  in  the  body  of  the  instromen^ 
and  applicable  to  particular  purposes,  could  bo4 
amount  to  such  an  authentication  of  the  instra^ 
ment  as  the  statute  required.  It  was,  however 
admitted  that  where  the  name  is  inserted  in  sucli 
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naimer  as  to  have  the  effect  of  giving  aathen-    ^''^'  ^' 
ity  to  the  whole  instrument,  it  does  not  much    ^jj*** 
ifyin  what  part  of  the  instrument  it  is  found;  ^^*St!J^ 
it  has  heen  since  determined  that  if  a  person       — 
ite  an  agreement  and  begin  thus,  '*A.  B. 
to  sell,"  it  is  a  sufficient  signing  within 
statute,  notwithstanding  a  space  may  be  left 
the  signature  at  the  bottom  of  the  paper: 
V.  Jackson,  2  Bos.  h  Pull.  238; 
\ght  V.  Crockford,  1  Esp.  N.  P.  C.  190;  Allen 
.Bennett,  3  Taunt.  169.)     It  seems  also  that  Printed ii^ 
a  printed  signature  is  done  by  the  party's  di-  » g^p" 
ons,  it  will  be  a  signing  by  the  lawfully  JJJJ|^^^ 
horized  agent  within  the  meaning  of  the  sta«  string 
Ite  {Champion  v.  Hummer,  1  Bos.  &  Pull.  252,  JCSSte**** 
».  C;  Schneider  v.  Norris,  2  M.  &  S.  286); 
ind  where  a  party  is  in  the  habit  of  stamping 
instead  of  signing  his  name,  it  will  be  a  sufficient 
ignature;  as  will  also  a  mark  made  by  an  illite- 
Uto  person,  or  by  one  who,  from  bodily  weak- 
ness or  other  infirmity  is  incapable  of  signing 
las  name.    But  stamping  an  instrument  with  a  seaxtag  not 
«eal  is  not  a  signature  within  the  meaning  of  the  JiijJJ^^* 
•tatute:  {Smith  v.  Evans,  1  Wils.  313;    Grat/- 
*>»  V.  AlMnson,  2  Ves.  454.)     And  in  every 
case  the  signature  of  the  name  in  some  way  or 
other  is  absolutely  requisite.    Hence  a  letter  from 
ft  mother  to  her  son,  addressing  him  by  his  chris- 
tian name,  and  concluding  ^'your  affectionate 
mother,*'  with  the  full  name  and  address  of  the 
party  set  forth  in  the  direction,  was  considered 
«i  insufficient  signing  within  the  statute. 

But  a  signature  by  a  party  as  a  witness  may  suture  by 
be  a  sufficient  signature;  yet,  in  order  to  render  ^tne"* 
it  so,  it  must  be  shown  that  he  was  aware  of  the  ^*^*^  ^**'"- 
nature  of  the  contents  of  the  instrument  at  the 
time  he  signed  it;  for  the  act  of  signing  it  will 
of  itself  afford  no  proof  of  that  fact;  it  being  so 
frequent  a  practice  for  persons  to  sign  their 
I'^iaes  as  witnesses  to  agreements  or  other  writ- 
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cr^i.    jjjgg  'without  the  slightest  knowledge  of  theij 

Sakt  bp     purport  or    contents :     ( Welfard  v.    BeazeUL 

'^cT^  3   Atk.    503;    Harding    v.    Crethom,    1    £^ 

N.  P.  C.  58.) 
Cott^*   d       "^  contract  is  binding  on  the  party  signing 
iogoDtiie  '  although  not  signed  bj  the   other  contractu 
ingi^at^gh  P*"^y*     ^^^^  important  point  was  decided  v< 
unsigned  by  shortly  after  the  passing  of  the  Statute  of  Frau< 
the  other.      ^^^  ^^^^  ^^  ^^  j^^  continued  down  to  the  pi 

sent  day:  {Hatton  v.  Gray^  2  Cha.  Cas.  1( 
CoUon  Y.  Lee,  2  Bro.  C.  C.  564,  cited;  Bt 
house  V.  •  Crosby,  2  Eq.  Ca.  Abr.  32,  pi.  4^ 
Rohson  V.  Collins,  7  Ves.  130;  Seton  v.  Sladti 
ift.  265;  Fowle  v.  Freeman,  9  ib,  351;  Egeri 
V.  Mathews,  6  East,  307;  Ex  parte  Mh 
14  Ves,  286;  Ex  parte  Garden,  15  ib,  28( 
Bateman  v.  Phillips,  15  East,  272;  ^Fai«  fi 
WarUers,  5  East,  10;  Huddelston  v.  ^mcod 
11  Ves.  583;  Western  v.  Russell,  3  Ves.  &  M 
187;  Saunders  v.  Wakefield,  4  B.  &  A.  595f 
Jenkins  v.  Reynolds,  3  Bro.  &  Bing.  14;  Xay- 
thoarp  V.  Bryant,  2  Bing.  N.  O.  735;  see  atol 

1  Fonbl.  Eq.  177.)  ' 
signature  by  The  agreement  may  be  entered  into  by  thll 
Sgonprin-  lawfully  authorized  agent  of  the  party  to  M 
cipai.           charged,  as  well  as  by  the  party  himself;  sucm 

as  we  have  already  seen,  being  within  the  ex-< 

press  terms  of  the  Statute  of  Frauds  (see  sec*' 

4ttr9ec?*^^  tion  4);  and  an  agent  within  the  meaning  of  th* 

need  not  be   4th  section   need    not,    as    previously  noticed^' 

appointed  by  (^y^^^  p.  75,)  be  appointed  by  writing,  thougll 

this  is  necessary,  by  the  express  words  of  th^ 

statute,  to  constitute  an  agent  for  any  of  the 

purposes   of  the    1st   and   3rd   sections.      IW 

authority  of  the  agent  may,  however,  be  revoked 

by  his  principal  at  any  time  before  it  is  actuall}^ 

carried   into  execution :    {Emersofi  v.   Heeli^ 

2  Taunt.  38;  White  v.  Procter,  4  ib.  209? 
Farmer  v.  Robinson,  2  Camp.  N,  P.  C.  339,' 
(n.);  Blaydon  v.  Bradbear,  12  Ves.  466;  Mastm 
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Anmtage,  13  i6.  25.)     It  is  also  requisite  that    ^"^-  '♦ 
agent  should  be  a  third  person,  as  neither     aafe»6y 
the  contracting  parties  can  be  the  agent  for  ^'^^tSSt^ 
e  other.  (  Wright  v.  Dannah^  2  Camp.  N.  P.  C.       — 
'3.)    Nor  can  an  agent  on  either  sid^  bring 
action  in  his  own  name  as  the  contracting 
hence,  though  a  purchaser  is  bound  by  an 
tioneer's  signature  even  where  he  bids  by  an 
nt,  yet  the  auctioneer  cannot  maintain   an 
on  in  his  own  name  upon  this  contract: 
arebrother  v.  Simmons,  5  B.  &  A.  333.)   And  signature  inr 
twithstanding  the  agent's  signature  is  binding,  JSJJIiienSy 
t  the  clerk  of  such  agent   has  not  such  a  uncUng ;  bot 
eral  authority  as  will  enable  him  to  sign  so  as  Simj  crafer  a 
bind  the  principal;  though  the  principal  may,  SSJlf^JSl^ 
he  pleases,  confer   such  a  special  authority  UuitparpoM. 
n  him,  or  it  may  even  be  implied  by  his 
ibsequently  acquiescing  in  his  so  doing :  {MaC' 
n  V.  Dunn,  4  Bing.  722  ;   Coles  v.  Tregothicy 
Ves.  234.) 

Where  an   agent  is  employed  to  sell   pro-  Agent  cm- 
j  upon  conunission,  the  terms  of  which  are,  Jl?jSt5r*not^ 
t  he  shall  be  entitled  to  payment  upon  the  entiti«<»  to 
luBion  01    the   treaty,   he  will   not   be    so  unless  raiid 
titled  until  a  valid  agreement,  binding  upon  J5[^®toti* 
)th  parties,  sufficient  to  satisfy  the  Statute  of 
I'rauds,  has  been  duly  entered  into.   Simply  intro* 
facing  a  party  to  the  vendor,  and  a  mere  consent 
iV  *be  parties  to  the  terms  of  the  contract,  will 
^  insufficient  for  that  purpose.    The  treaty  is  not 
poncluded  until  a  complete  and  binding  contract 
Centered  into.  {Cotton  v.  Swann,  1 1  Law  T.  63.) 

No  particular  form  is  required  to  form  a  valid  what  wUi 
^^greement;  hence,  a  receipt  for  the  purchase-  JJiySJeSo* 
Honey  may  constitute  a  valid  agreement  within  randum,  Ac. 
^  statute.    {Coles  v.    Tregothic,  9  Ves.  234; 
Bkgden  v.  Bradbear,  12  Ves.  466.)     But  in 
"Whatever  form  the  note  is  made,  it  must  contain 
the  terms  of  the  agreement,  the  names  of  both 
▼endor  and  purchaser,  the  description  of  the 
property,  and  the  price  to  be  paid  for  the  pur- 
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ch^i.    chase  of  it,  otherwise  it  will   not  be  a  valid 

Saus  by     agreement  within  the  statute:  {Seagood  v.  Meak^ 

^^'^'  1  Eq.  Ca.  Abr.  49,  pi.  20;  Pre.  Cha.  560;  1  Str. 

—       246;  CUrk  v.  Wright,  1  Atk.  12.) 
Requisites  to      Thus,  in   Seogood  V.  Meale  (1   Eq.  Ca.  Abr. 
V^m^l  49,  pL  20 ;  Pre.  Cha.  560 ;    1    Str.  246),  the 
ment.  agreement  was  held  not  to  be  binding  because  it 

neither  contained  the  sum  to  be  paid  for  the 
purchase,  nor  the  number  of  houses  that  were  to 
be  sold,  nor  in  fact  whether  any  of  them  were  to 
be  sold  at  all,  nor  to  whom;  and  that  to  admit 
an  agreement  of  this  kind  to  be  a  sufficient  note 
or  writing  within  the  Statute  of  Frauds,  would 
be  to  let  in  all  the  danger  of  perjury  it  was  the 
Terms  of  the  exprcss  object  of  the  statute  to  prevent ;  and  in 
mart beex-  »  more  recent  case  already  referred  to  (Blagden 
pressed.  y.  BrodbcaTy  12  Ves.  466)  an  auctioneer's  receipt 
for  the  deposit  was  held  not  to  amount  to  an 
agreement,  because  it  did  not  cont^n  the  whole 
terms;  the  price  to  be  paid  for  the  estate  having 
been  omitted :  (Elmore  v.  Kingscote,  5  B.  &  C. 
583.)  But  had  such  a  receipt  contained  the 
whole  terms  of  the  agreement,  or  referred  to  the 
conditions,  it  would  have  been  sufficient  to  have 
constituted  a  valid  agreement  within  the  mean- 
ing of  the  statute;  for,  as  I  have  before  remarkedi 
it  is  not  requisite  that  the  whole  agreemeoft 
should  all  be  embodied  in  one  entire  paper.  B 
may  be  contained  in  several  distinct  writing! 
which,  if  they  have  any  reference  to  each  othei^ 
will  be  quite  enough    {Shippey  v.   Derristi^i 

5  Esp.  N.  P.  C.  190;   Clinan  v.  Cooke,  1  Sdl 

6  Lef.  22;  see  also  Brodie  v.  St  Paid,  1  Vei 
326;  Tavmet/  v.  Crowther,  3  Bro.  C.  C.  318) 
and  this,  although  only  one  of  them  be  sigi 
(^Cass  V.  Waterhouse,  Pre.  Cha.  29);  and  p« 
evidence  will,  in  such  cases  be  admitted 
point  out  the  diffi^rent  writings  referred 
(Hinde  v.  TFhitehouse,  7  East,  558 ;  Kenwari 
V.  Schofield,  1  B.  &  C.  945.) 

The  note  in  writing  must  abo  contain  the : 
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of  contracting  parties.      Hence,  where  in  a  sale    ^^^:^'* 
by  auction  the  auctioneer  signed  the  defendant's     *"*•  ^ 
name  upon  a  bill  containing  the  '*  particulars  of      i^. 
sale,"  as  a  purchaser  of  one  of  the  lots,  but  neither  ^^-^^„j 
the  particulars  nor  the  conditions  of  sale  con- inTaiuiifit 
tained  the  name  of  the  plaintiff,  the  vendor  ;  but  23?5?^*°' 
about  an  hour  afler,  before  the  parties  had  left  '^■■^^^[^ 
the  room,  the    plaintiff's  attorney  signed  the  ^Slrties. 
plaintiff's  name  upon  a  printed  copy  of  the  con- 
ditions, as  the  vendor ;  it  was  held,  that  this 
was  not  a  valid  signature  ;  for  that  in  order  to 
fulfil  the  requirements  of  the  statute,  the  memo- 
Tandum  must  be  such,  that,  at  the  time  of  the 
signature,  it  contains  a  valid  contract.     It  will 
not  do  to  complete  the  contract  by  the  introduc- 
tion of  something  afterwards;   and  that  in  the 
present  case  there  was  no  valid  contract  at  the 
time  the  defendant  signed    the   memorandum. 
(Tumle^  V.  Hartley,  11  Law  T.  102.) 

Where  questions  of  this  kind  most  frequently  Letters 
arise  is,  where  an  agreement  is  sought  to  be  m^^i^.  " 
established  by  means  of  a  correspondence  carried  ™®°*'  ^**®°" 
on  through  a  series  of  letters,  which,  if  they 
contain  either  in  themselves  {CUnan  v.  Cooke, 
1  Sch.  h  Lef.  22;  and  see  Pre.  Cha.  29;  Hwde 
T.  WhUehouse,  7  East,  558;  Feoffees  of  HerrwCs 
Hospital  V.  Gibson,  2  Dow.  301;  Powell  v. 
DUUm,  2  Ball  &  Beat.  416),  or  by  reference  to 
any  other  writing,  the  terms  of  the  agreement, 
will  be  valid  and  effectual  as  such;  and  this  not- 
withstanding the  writer  of  them  may  have  looked 
to  the  execution  of  a  more  formal  instrument : 
(1  Mad.  Pract.  374;  Fmole  v.  Freeman,  9  Ves. 
351.)  Still  it  is  essential  that  the  letters  should 
prove  the  terms  of  the  contract;  for  if  they  prove 
a  contract  different  from  that  attempted  to  be 
Bet  up,  it  will  be  insufficient.  They  must  also 
import  a  concluded  agreement;  for  if  it  should 
appear  from  their  general  tenor  that  what  passed 
was  a  simple  treaty  {Huddlestone  v.  Biscoe,  1 1 


96 


BEQUISITES   TO   CONSTITUTE 


Chap.  I. 


Ves.  591;  Holland  v.  Eyre,  2  Sim.  &  Stu.  19^ 
Routledge  v.  Grant,  4  Bing.  653),  however 


Salaby 

^''"•JJ^J^"'"'  the  transaction  may  have  gone,  a  specific  pe 

L  tte —  u  t  ^*^''™*°<^^  "^11  never  be  decreed;  much  less  woi 
import  a       the  court  interfere  to  enforce  it  where  the  lette^ 
Agreement :  instead  of  being  a  ratification,  are  written  for 
mere  treaty   purpose  of  abandoning  the  contract:  {GosbeV 
iSfflcteiS!"     Archer,  2  Ad.  &  Ell.  500.)     But  if  the  agre 
ment  contains  all   the  requisite  terms,  and 
properly  signed,  it  will  not  be  annulled  by  beii 
sent  in  the  form  of  instructions  to  a  solicitor, 
order  that  an  agreement  may  be  drawn  up  frc 
it  in  a  more  regular  and  technical  form, 
even  a  letter  written  by  the  vendor  to  any  thii 
person  containing  directions  to  carry  the  agre 
ment  into  execution,  provided  it  contains  t| 
whole  terms  of  the  agreement,  the  names  of  tl 
parties,  the  description  of  the  property,  and  tl 
amount  of  the  purchase-money,  will  be  a  suf 
cient  agreement  to  take  a  case  out  of  the  statui 
( Welford  v.  Beazley,  3  Atk.  503.)     Hence 
SmWh  V.  Watson  (Bunb.  55,)  where  upon 
agreement  for  an  assignment  of  a  lease,  the  o^ 
sent  a  letter  to  a  scrivener,  with  directions 
draw  an  assignment  pursuant  to  the  agreemel 
the  Court  of  Exchequer  held  that  the  letter 
Doctrine  as    »  writing  within  the  Statute  of  Frauds.     And] 
*o  agree-       seems  the  doctrine  will  apply  equally  to  a  letl 
liahed  by  a    written  by  a  purchaser  as  by  a  vendor.     But 
iJtters^wiii    delivery  of  an  abstract  of  title  upon  a  treaty  fc 
apply equauy  gale,  although  signed  by  the  vendor,  and  ei 
topurchaMr.  containing  all  the  particulars  of  the  agreemel 
will  not  be  construed  as  such  within  the  meac ' 
of  the  statute,  and  the  like  rule  holds  with 
spect  to  rent  rolls   and  particulars  of  estat 
although  they  set  forth  the  terms  and  conditioi 
all  in  the  handwriting  of  the  vendor,  and  si^ 
by  him  :  (  Whaley  v.  Bagenal,  6  Bro.  P.  C. 
Cooke  V.  Tombs,  2  Dustr.  42;  Smith  v.  Watson^ 
Bunb.  65;  Fowle  v.  Freeman,  9  Ves.  351.) 
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2.  Practical  Remarks  upon  framing  Agreemenis,       — - 

Sotflf  dy 

Haying  thus  attempted  to  point  out  the  essen*  ^^'^^^J^g^ 
tiai  qoalitied  of  an  agreement  for  the  sale  of      — 
hnded  property,  I  purpose  next  to  offer  some  mentTahonid 
jpactical  remarks  upon  the  manner  in  which  ^  i**"***- 
Bach  agreement  should  be  framed;  so  that  it  maj 
wot  only  be  binding  and  conclusive  on  the  par- 
ties, but,  if  possible,  prevent  any  questions  from 
arising  upon  the  construction  of  it  at  any  future 
lime. 

The  agreement  is  usually  headed  as  ''Memo  Form  of  an 
itANDUM"  or  "Articles  of  Agreement,"  entered  •«^™«»*- 
into  between  the  several  parties,  naming  them, 
&r  themselves  and  their  respective  representa* 
tives.  It  then  proceeds  to  state  the  agreement 
on  the  part  of  the  vendor  to  sell,  and  on  the 
ifart  of  the  vendee  to  purchase  the  property, 
I  either  in  fee  or  for  any  lesser  estate,  as  the  case 
\mBLj  be,  at  a  certain  price,  which  is  then  set 
linth.  These  form  the  essential  terms  of  an 
jlgreement,  and  if  signed  in  pursuance  of  the 
lotatute  of  Frauds,  will  become  binding  on  all 
&08e  who  have  done  so.  StiU  it  is  not  often 
advisable  to  pen  an  agreement  in  such  general 
terms  as  these.  The  state  of  the  title  may,  as 
we  have  already  seen,  call  for  many  stipulations 
toid  provisions,  both  as  to  its  commencement  as 
dso  the  evidence  by  which  the  subsequent  acts 
•nd  assurances  are  to  be  proved,  as  also  by 
^hom  certain  expenses  incidental  to  the  investi- 
gation of  the  title  and  other  matters  connected 
with  the  sale  are  to  be  defrayed.  This  subject 
luis  been  already  so  fuUy  treated  upon  under  the 
of  "  Conditions  of  Sale,"  as  to  render  it 
^ecessary  to  enter  upon  the  subject  again  in 
place.  It  remains,  however,  to  remark,  that 
e  special  stipulations  are  frequently  inserted 
agreements,  where  the  property  is  sold  by 
vate  contract,  which  are  rarely,  if  ever,  used 
VOL.  L  r 


98 


SAXES   BV   VRIVATE   CONTRACT. 
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Sales  bp 

private  con 

tract. 


Vendor's 
lien  on  pro- 
perty sold 
for  unpaid 
purch^e- 
money. 


in  the  ordinary  conditions  of  sale,  where  the 

property  is  sold  by  auction;  amongst  which  mq{ 

be  mentioned  the  clauses  with  respect  to  tlii 

time  and  manner  of  the  payment  of  the  pn^ 

chase-money — ^as,  for  example,  that  the  whole 

some  part  of  the  consideration  shall  be  an  annuii 

(see  the  form  in  the  Precedents,  No.  III.  clause  3 

or  that  some  portion  of  the  purchase^money 

it  shall  remain  upon  mortgage  of  the  premise|| 

(See  the  form  in  the  Precedents,  No.  HL  clause  4j| 

Sometimes  also  it  is  arranged  that  it  shall  b|| 

paid  by  instalments,  or  wholly  or  in  part  by  biS| 

of  exchange  or  promissory  notes,  or  secui^  bjl 

bond;  and  in  other  cases  no  particular  timeij 

appointed  at  which  the  money  is  to  be  paid;  bi4 

it  is  stipulated  that  until  it  is  so  paid,  the  pu94 

chaser  shall  pay  interest  for  it  from  a 

time  mentioned  in  the  contract,  at  which  time 

is  generally  also  provided  that  the   porch; 

shall  be  let  into  the  possession,  and   into 

receipt  of  the  rents  and  profits  of  the  es 

(See  the  form  in  the  Precedents,  No.  HL  clause 

Independently,  however,  of  any  express  ag 

ment  to  that   effect,  the  vendor  who   deUvedi 

possession  of  the  estate  has  always  a  lien  upon  ij 

for  the  whole  or  such   part  of  the   parchas0| 

money  as  remains  unpaid  {Herle  v.  BotelerU 

Gary's   Cha.   Bep.   25 ;    Chapman  v.    Tannery 

1  Vern.  267;  Gibbons  v.  BaddaUy  2  Eq.  Ci< 

Abr.  682  (n.);  Coppin  v.  Coppifiy  2  P.  Wnuj) 

294;  Fawell  v.  Heelis,  Amb.  724;  Hennand 

Moore,  1  Eden,  237 ;  Walker  v.  Prestwicky  2  V 

622;  Mackreth  v.  Symmons,  15  Yes.  129; 

y.  Selhy^  4  Russ.  336;  Ryle  v.  Haggie^  1  Ji 

&  Walk.  234;  see  also  Cross  on  Lien,  88;  Wh 

V.  Lord  Anson,  3  Russ.  488;  and  see  1    Fonl 

Eq.  155  (n.  e);  ib.  381  (n.  k),  not  only  as 

the  vendee  himself,  and  his  representatives, 

all  persons  claiming  as  volunteers  under 

but  even  against  purchasers  for  valuable 
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on,  where  it  can  be  skoum  that  the  latter    chap.  i. 
notice  that  the  money  vfos  unpaid  {Hennand    satubv 
Moore  sup.);  but  it  will  be  otherwise  in  the  private  am- 
(^purchasers  or  other  incumhraneers,  with'-      *!^ 
notice,  as  in  that  case  their  estate  un<kr  the  ^  "■^' 

1  -n  It  «t«*  qoent  par- 

base  win  snpersede  the  vendors  lien  upon  chaw,  with- 

lands:  {Cator  v.  Earl  of  Pembrohey  1  Bra  ^x^^l 
C.  301.)     StiU,  to  have  this  operation  thewdethe 
mast  be  actuallj  conveyed,  for  between  ^* 
equities  the  rule  is,  "  qui  prior  est  tempore 
e9t  Jure;  consequently,   a  subsequent  in- 
ibrancer,   who  has   not  obtained    the  legal 
te,  cannot  postpone  the  vendor's  lien :  (Ex 
fFriffhty  Mont.  &  Ayr.  49;  Cross  on  Lien, 
)    A  rule  which  extends  equally  to  sales  of 
hold  as  of  freehold  estates:  (  Winter  v.  Lord 
1  Sim.  k  Stu.  434;  3  Buss.  488.)    As 
een  the  immediate  vendor  and  the  vendee, 
will  make  no  diffsrence  as  to  the  lien  of  the 
ir,  whether  the  estate  be  sold  or  only  con- 
fer, as  the  lien  will  attach  equidly  in 
ler  instance,  and  this,  notwithstanding  the  full 
ideration  is  expressed  to  be  paid  in  the  body 
the  deed,  and  the  receipt  is  duly  indorsed, 
and  witnessed:  (Coppin  v.  Coppin^  2  P. 
284;  Machreth  v.  Summons,  15  Ves.  837; 
|te  the  cases  cited  supra;  and  see  also  Pollexfen 
it  Moore,   3   Atk.   274 ;    Charles  v.  Andrews, 
Mod.  152.)     And  as  the  vendor  on  the  one  PorchaMr 
d  has  a  lien  on  the  property  sold  for  his  uJJ  on^he 
id  purchase-money,  so  on  the  other  hand  pmpertTMid 
vendee  has  a  similar  nght  where  he  pays  his  money 
ey  before  the  property  has  been  regularly  pJJJ^*"'®'*' 
iveyed  to  him,  or  the  contract  is  rescinded 
from  a  defect  in  the  title  or  other  suffi- 
pferit  cause  {Lacon  v.  Mertins,  3  Atk.  1 ;  Oxen^ 
mmy.  Esdaile,  2  You.  h  Jerv.  493;  3  ib.  262); 
pt-  not,  it  seems,  where  the  contract  is  of  such 
N  illegal  or  immoral  nature  as  would  induce  a 
tnrt  of  equity  to  refuse  to  decree  a  specific 
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chap^i.    performance  of  it;  as  the  effect  of  that  would "^ 

Saks  by     to  give  the  purchaser  the  benefit  of  his  oil 

^liracT^  illegal  act,  and  this  a  court  of  equity  will  nevj 

—       do:  {Ewing  v.  Osbaldistony  2  Myl.  &  C.  88.) 
How  Ten-  This  lien  of  the  vendor  on  the  purchased  lad 

dOT^sUen  ^jjj^  however,  be  destroyed  if  he  takes  a  disti^ 
destroyed,  and  independent  security  for  his  purchase-mon^ 
as  a  mortgage  of  a  portion  of  the  lands 
(Band  v.  Kent,  2  Vem.  281 ;  Capper  v.  Spoi 
woode,  Taml.  21),  or  of  another  estate  (J>^ain] 
Prowse,  6  Ves.  752);  either  of  such  acts  b^ 
sufficient  to  rebut  the  presumption  of  his  eqd 
able  lien,  or  rather  affording  evidence  of  If 
having  altogether  abandoned  it  for  a  secuii( 
of  another  kind;  but  it  will  be  otherwise  vrhs^ 
the  security  taken  is  merely  a  personal  one;  aa| 
bond  ( Winter  v.  Lord  Anson^  3  Russ.  488, 
appeal  reversing  Winter  v.  Lord  Anson,  1  Sk 
&  Stu.  434,  where  it  was  held  that  the  bond 
destroyed  the  lien),  promissory  note,  bill  of 
change,  or  the  like,  in  either  of  which  cases 
lien  will  remain  as  long  as  those  securities 
unpaid  (Herle  v.  Botelers,  Gary's  Cha.  Rep. 
Gibbons  v,  Baddall,  2  Eq.  Ca.  Abr.  682  (i 
Grant  v.  Mills,  2  Ves.  &  Bea.  806;  Saunders i 
Leslie,  2  Ball  &  B.  515 ;  Ex  parte  Looi 
2  Rose,  59;  Hughes  v.  Kearney,  1  Sch.  & 
132;  Blackbume  y.  Gregson,  1  Cox,  90;  Zj 
V.  Chaters,  2  Kee.  521),  even  though  the  ven< 
become  bankrupt  {Ex  parte  Peake,  1  Mad.  3^ 
but  a  pledge  of  stock  in  the  funds  seems  to 
an  exception  to  this  rule;  it  having  been  del 
mined  that  a  pledge  of  that  kind  will  disc] 
the  vendor's  lien:  (  Waim  Y.Prowse,  6  Ves.  7* 
And  if  a  purchaser  borrows  part  of  the  pi 
money  and  pays  it  to  the  vendor,  leaving 
rest  unpaid,  and  the  conveyance  is  made  to 
purchaser  stating  the  transaction,  and  gii 
thereunder  security  to  the  lender,  the  conci 
rence  of  the  vendor  will  preclude  him  from  ail 
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to  lien  for  the  remainder  of  the  parchase-    Cbat^i. 
y;  if  not  against  the  purchaser,  certainly     Sojeffrjr 
It  the  mortgagee:  {CaodY.  Pbllard,  9  Price,  '^^?*' 
10  ib.  109,  mb,  nom,  Cood  v.  Cood.)  — 

As  to  the  purchase-money  carrying  interest,  ^JJJJpJJJl 
may  be  laid  down  as  a  general  rule,  that  %\xl  carry  ^ 
ther  it  be  stipulated  to  be  paid  or  not,  the  ^"♦•'•^ 
baser  will  be  chaiged  with  it  if  he  fails  to 
e  principal  at  the  appointed  time,  from  which 
iod  he  will  also  become  entitled  to  the  rents 
profits  of  the  estate:  {Lawther  v.  Andover 
mtm  of),  1  Bro.  C.  C.  396;  Davy  v.  Barber, 
Atk.  490;  D^fer  v.  Hargrave,   10  Ves.  505; 
*     er  Y.  Cocker,  12  ib.  25;    1   Mad.  Pract 
.)    Bat  a  purchaser  who  has  not  been  in 
ion  is  only  bound  to  pay  interest  on  the 
hase-monej,  and  to  take  the  rents  and  profits 
the  time  a  good  title  is  shown,  and  not  from 
time  fixed  by  the  agreement  for  the  comple- 
of  the  purchase:  {Jones  y,  Mudd,  4  Rass. 
Monk  y.  Huskisson,  ib.  121.)     This  rule 
)Hes  equally  to  the  sales  of  estates  in  reyersion 
to  those  in  possession;  the  wearing  of  the  lives 
treated  as  equivalent  to  the  receipts  of  the 
its  and  profiits:  (Davy  y.  Barber,  sup.;  Ex 
ie  Manning,  2  P.  Wms.  410.) 
iut  the  above  rule  is  not  without  some  excep-  when  pnr- 
and  cases  have  occurred  in  which  the  pur*  ^thoogh  in 
has  not  been  so  charged,  even  where  he  5J3f^^°* 
been  in  the  actual  receipt  of  the  rents  and  exonerated 
ts;  as  where  defects  have  been  discovered  in  11]^^^*"* 
title  which  have  required  time  to  clear  up, 
which  the  purchase-money  has  been  l3ring 
in  the  purchaser's  hands,  and  the  vendor 
If  is  aware  of  that  circumstance  {Howland 
Norris,  1  Cox,  59);  in  which  case,  should  he 
ntuaQy  succeed  in  establishing  his  title,  he 
be  simplj  entitled  to  his  purchase-money 
'hottt  any  intermediate  interest :    {PoweU  v. 
^^,  8  Ves.  146;  1  Mad.  Pract.  4ll,  2nd 
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CBitF.1.    Q^i^^    But  to  discharge  a  purchaser  firom 

Sola  6y     liability  to  the  payment  of  interest,  his  com 

tract,      in  the  transaction  most  have  been  perfectly 

—       for  if  it  should  appear  that  he  has  raised  frivol 

or  vexatious  objections,  or  insisted  upon  unn< 

sary  requisitions,  by.  reason  of  which  the  dc 

has  been  occasioned,  he  will  be  deemed  to  fl 

interest  from  the  time  he  ought  to  have  aecepMJ 

the  conveyance  (Blount  v.  Blaunty  3  Atk.  63l| 

and  instances  indeed  have  occurred  in  whidij 

purchaser,  who  has  been  several  years  in  posai 

sion,  has  been  decreed  to  pay  ikiterest  on  d 

rents  and  profits  during  all  that  interval,  nol 

withstanding  the  money  had  remained  aU  1^ 

time  unproductive  in  his  hands,  he  being  in  Q 

daily  expectation  of  being  called  upon  for  ll 

payment  of  it:  (Sinks  v.  Lord  Rokeby^  2  Swamj 

122.)    In  all  cases,  therefore,  where  some  lengj^ 

of  time  is  likely  to  elapse  before  the  purchi| 

can  be  completed,  it  will  be  prudent  to  mil 

some  stipulation  with  respect  to  the  disposal  I 

the  purchase-money,  as  also  what  is  to  be  ll 

amount  of  interest  to  be  paid  in  the  interfl) 

(see  the  form  in  the  Appendix,  N0.IIL,  clause  I 

i^ticai  The  usual  mode  of  penning  a  clause  so  aal 

meet  a  case  of  this  descnption  is  the  comnM 

form  I  have  just  before  alluded  to,  viz.,  that  d 

purchaser  is  to  be  let  into  the  possession  of  u 

estate,  and  the  vendor  to  be  paid  interest  al 

certain  per-centage  till  the  purchase  is  col 

pleted.    But  it  sometimes  occurs  that  a  caulkN 

vendor,  notwithstanding  his  equitable  lien  on  1| 

estate  sold  for  his  unpaid  purchase-money,  U 

still  (where  some  time  must  necessarily  ela^ 

before  the  title  can  be  completed)  a  great  tM 

tance  to  permit  such  money  to  remain  in  ll 

hands,  or  under  the  immediate  control,  of  d 

purchaser.     Now,  should  objections  of  this  kit 

be  made,  they  may,  with  the  purchaser's  consea 

be  easily  obviated  by  extending  the  clause  a  litl 
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r,  and  stipulating  that  the  purchaae^money    ^^^^'  '• 
be  invested  in  the  names  of  mutual  trus-     saie»  bp 
both  of  vendor  and  purchaser,  who  are  to  ''^'ISS*?*' 
the  interest,  dividends,  and  annual  proceeds      — 
the  vendor,  from  the  time  the  purchaser  is  let 
the  possession  and  receipt  of  the  rents  and 
)fits  until  the  conveyance  is  actually  executed 
the  contract  fully  completed;  or  in  case  the 
itraet  should  be  rescinded,  then  upon  trust  to 
the  principal,  but  without  interest,  to  the 
ided  purchaser:  (see  the  form  in  the  Appen- 
ix,  No,  Vm.,  clause  1.) 
In  the  instance  of  a  sale  of  such  estates  and  uow  agree- 

«  1  •  «         mento  may 

as  maj  never  be  executed  in  possession,  be  framed  in 
yield  no  profit  in  the  intermediate  time,  a  JiJj^llSj 
use  very  similar  to  that  I  have  just  mentioned  interaau. 
n  proves  highly  usefuL  By  this  it  should  be 
that  the  purchase-money  shall  be  paid 
the  hands  of  trustees  for  both  parties,  to  be 
such  trustees  laid  out  in  some  eligible  security, 
id  remain  so  invested  until  the  estate  becomes 
ecuted  in  possession,  or  the  contingency  be* 
es  impossible  by  the  previous  determination 
the  interest  contracted  to  be  sold.  For  ex- 
ple:  suppose  lands  to  be  limited  to  A.  for  life, 
der  to  B.  for  life,  remainder  to  C.  in  fee; 
B.  sells  his  interest  to  D.,  and  dies  in  A.'s 
'etime,  in  which  case  we  perceive  that  B.'s 
der  can  never  take  effect  in  possession, 
order  to  meet  a  case  of  this  kind,  it  may  be 
ipulated  that  the  purchase-money  shall  be  paid 
d  invested  as  above  directed,  and  that  upon 
estate  in  remainder  becoming  vested  in  pos- 
ion,  and  a  good  title  and  conveyance  of  the 
e  made  to  D.,  that  the  principal  and  all  in- 
ytermediate  accumulations  shall  be  paid  to  B.; 
Jmt  that  if  B.'s  estate  determines  in  A.'s  lifetime, 
yimk  the  principal  and  accumulations  to  be  paid 
^over  to  D.,  and  the  contract  to  be  considered  as 
^totally  rescinded.     A  clause  of  this  description 
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Otu^i,    ^ooiii  \^  often  found  usefal  where  the  next  pre 

Sola  b0     sentation  to  an  advowson  is  intended  to  be  soft 

'^  fcwT**"  by  a  tenant  for  life,  without  the  concurrence  <j 

—       the  i«mainder-men;  in  which  case  the  right  d 

presentation  would  altc^ether  fail  by  the  deal! 

of  the  vendor  in  the  lifetime  either  of  the  incuni 

bent  or  remainder-men:  (see  the  form,  Preoe 

dents,  No.  VJLLL.,  clause  2.) 

Provisions,  partaking  of  the  character  of  thoo 
I  have  been  just  mentioning,  may  also  be  em 
ployed  in  the  case  of  the  sales  by  tenants  in  td 
where  they  are  unable  to  confer  an  absolute  ad 
indefeasible  title  for  want  of  the  consent  of  thi 
protector  to  the  settlement,  when  it  may  be  stipn 
lated  that  some  portion  of  the  purchase-monq 
shall  be  invested  upon  trust,  to  be  paid  either  tf, 
the  tenant  in  tail,  or  his  representatives,  on  thi 
title  being  perfected,  or  to  be  paid  over  to  thu 
purchaser,  or  his  representatives,  in  case  this  il 
not  done  within  a  given  time. 
»u^g  to  A  clause  is  often  inserted  in  agreements,  thou^ 
Hq^dated  rarely  in  conditions  of  sale,  by  which  each  of  thi 
obflervatioiis  contracting  parties  binds  himself  for  the  pay« 
upon..  ment  of  a  certain  sum  in  the  nature  of  liquicUiteJ 
damages  for  the  due  performance  of  his  part  of  tb^ 
contract  (see  the  form  in  the  Precedents,  No.  11. 
clause  F.;  No.  YllL,  clause  9);  and  where  thi 
is  done,  provided  the  clause  be  accurately  framed 
the  entire  sum  may  be  recovered  by  action;  noi 
have  the  jury  any  power  in  such  case  to  reduei 
the  damages;  neither  will  a  court  of  equi^ 
interpose  for  that  purpose.  Care  must,  howevef] 
be  taken  to  pen  this  clause  in  such  terms  thiidl 
its  construction  cannot  possibly  admit  of  anj 
doubtful  or  equivocal  import;  and  it  must  stall 
distinctly  that  the  sum  paid  is  to  be  in  the  nature 
of  liquicUited  damages,  and  not  by  way  of  penalty! 
for  if  the  latter  terms  were  used,  the  jury  would 
in  that  case  be  no  longer  bound  to  give  the  exact 
sum  mentioned,  but  might,  if  they  thought  proper^ 
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a  lesser  amount,  because,  in  the  case  of  a    ^"^^  '• 
17,  the  degree  of  injury  sustained  is  the     fjaimbif 
oper  criterion  by  which  a  jury  should  be  '"^J^'f*" 
~ded  in   assessing  what   is   the   amount  of      — 
oages  they  ought  to  return  a  verdict  for: 
ISmith  y.  DickenMi,  3  Bos.  &  PulL  630;  Barton 
T.  Glover,  Holt,  N.  P.  C.  43;  Lowe  v.  Peers^ 
§Bur.  2229;  Crisdee  v.  BouUoHy  3  Car.  h  Pay. 
'.)    But  if  a  certain  specified  sum  is  to  be  paid 
liquidated  damages,  there  the  precise  sum  to  be 
id  is  in  evidence  before  them,  and  upon  such 
tvidence  they  must  assess  the  damages,  without 
«»y  reference  to  the  degree  of  iiy  ury  the  plain- 
tiff may  have  sustained  thereby:  (see  the  form 
h.  the  Precedents,  No.  L,  clause  10;  No.  IL, 
dause  E.;  No.  VH,  clause  9.)    And  it  must  be  Neither  v^- 
lept  in  mind  that  the  payment  of  a  sum  of  monejbj 
»oney,  either  by  way  of  penalty  or  as  liquidated  JJ^uty  orof 
damages,  does  not  release  the  parties  from  their  Uqaidated 
Ipeement,  but  they  must  p^orm  it  notwith-  SS*?SS«e 
itonding,  and  have  not  an  option  to  pay  the  puties  from 
toeaalty  and  be  released  from  such  performance:  memf^**" 
1^  Mad.  Pract.  44,  2nd  edit. ;  Hohson  v.  Trevor, 
%  P.  Wms.  183;  Chrises  Hospital  v.  Pugh,  D.  P. 
Iferch  20,  1727 ;  Howard  v.  Hopkins,  2  Atk. 
J7l;  Parks  v.  Wilson,  10  Mod.  518;  Chaiiner 
V.  ChiUiner^  2  Ves.  528;  Magrave  v.  Archbold, 
IDow.  107.) 

It  has  now  become  a  frequent  practice  to  make  nme  may  h> 
time  the  essence  of  the  contract  {Berry  v.  Young,  [J5f  ^^e""' 
2  Esp.  N.  P.  C.  460  (n.);   WUde  v.   ForU,  4  of  the  con- 
Taunt.  334),  which  it  is  determined  may  be 
linade  binding  in  equity  as  well  as  at  law  (see 
form,  Precedents,  No.  IL,  clause  7;  Keen  v. 
^%,  GUb.  Eq.  Cas.  155;  Uoyd  v.  Colhtt, 
4Bro.  C.  C.  469  ;  Levy  v.  Lindo,  3  Mer.  81  ; 
Whitby  v.  CotOe,  1  Turn.  79;  Hudson  v.  Ber- 
fraw,  3  Mad.  440;  Reynolds  v.  Nelson,  6  t6.  18; 
5oeA»i  V.  Wood,  1  Jac.  &  Walk.  419;  see  also  1 
Mad.  Pract.  415,  2nd  edit.);  consequently,  if  the 
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chap.l    purchaser  fails  to  perform  bis  part  of  the  agree- 
stuub^    ment,  the  yendor  will  be  at  liberty  to  rescind  tlM 
prtwucon-  gjjg^  j„j^  re-sell  the  property;  and  should  he,  as  1 
—       have  before  remarked,  incur  any  loss  thereby,  Ml 
may  recoyer  it  from  the  purchaser,  and  all  cod 
sequential  expenses;  whilst,  on  the  other  hand,! 
any  surplus  should  be  produced  by  such  seeonl 
sale,  the  vendor  will  be  entitled  to  retain  it  id 
his  own  benefit :   {Mertins  v.  Adeock,  4  Esfi 
N.  P.  C.  251;   Mass  v.  Mathews,  3  Ves.  27!^ 
Ex  parte  IfufUer,  Sib.  94;  Bowles  v.  Rogers,  A 
95,  cited.) 
Vendor  to  be      Sometimes  a  vendor  stipulates  that  if  the  puf 
to'^tT*   chaser  shall  object  to  the  tide,  the  yendor  wsj 
■«ic^  case    vacate  the  sale,  on  giving  notice  thereof  to  tl« 
o^eetBto'     purchaser  of  his  intention  so  to  do,  unless  the  latM 
title.  y^]i  consent  to  the  title  unconditionally.    But  H 

after  the  purchaser  has  sent  in  his  objections  a 
requisitions,  the  vendor's  solicitor  attempts  M 
answer  them,  but  fails  to  do  so  to  the  satisfacti<il 
of  the  purchaser^  and  a  correspondence  ensiMly 
the  vendor  will  not  then  be  at  liberty  to  resdiiJ 
the  contract,  on  repayment  of  the  deposit  undei 
the  usual  condition;  but  such  subsequent  nego* 
tiation  will  be  considered  as  a  waiver  of  the  rigtt 
to  rescind  the  contract.  Yet  it  seems,  from  tke 
suggestion  thrown  out  by  Wigram,  V.C.,  in  the 
recent  case  of  Thorley  v.  Cook  (12  Law  Joorn. 
136),  that  the  vendor  might  protect  himself  bj 
answering  the  question  under  express  protest  thit 
it  was  to  be  without  prejudice  to  his  right  of  re- 
scinding the  contract  in  pursuance  of  the  ternu 
of  the  condition;  and  it  seems  the  same  end  mMj 
also  be  attained  by  annexing  to  the  rescinding 
clause  that  the  vendor's  right  to  vacate  the  sA 
shall  not  be  considered  as  waived  by  his  enternig 
into  any  negotiation  or  attempt  to  obviate  the 
objection,  or  to  remedy  any  defect  that  maj  be 
objected  to :  (  Tannerv.  SmUh,  10  Sim.  410.)  (Sec 
the  form  in  thePrecedents,  infra.  No.  II.claufieD.) 


ON  FRAXINO  AOBEEMENTS,  107 

On  the  part  of  the  purchaser  it  is  also  usual  to    ^'J^J- 
JDflert  a  clause  enabling  him  to  annul  the  contract^     satm  6y 
in  case  the  vendor  should  fail  to  deliver  his  »b-  '"^J^J"* 
itnct  and  deduce  a  good  title  to  the  estate  within      — 
t  Jimited  time  mentioned  in  the  weement  (See  be  empower. 
■<be  fonn  in  the  Precedents,  Na  H.,  clause  7;  ib.  JJ^g^J^'' 
^diiue  F.)     Another  clause  is,  however,  some-  cMe  Tender 
times  substituted,  enabling  either  the  vendor  or  SSe^goS 
^haser  to  vacate  the  sale  in  case  a  valid  ob-  titie. 
Jttdon  should  be  made  to  the  title  within  a  certain 
tiiDe  aft^  the  delivery  of  the  abstract — a  month 
^  instance— in  which  case  the  purchaser  is  to 
^entitled  to  the  repayment  of  all  reasonable 
flenses  incurred  by  him  in  consequence  of  his 
ttteriog  into  the  transaction.     (See  the  form, 
IWdents,  No.  IL,  dause  D.)    In  the  case  of 
^  of  advowsons  or  even  of  next  presentations, 
It  ig  usual  to  insert  a  stipulation  providing  for 
^  contingency  of  the  present  incumbent  being 
ffomoted  to  a  bishopric,  in  which  case  the  next 
^^t  of  presentation  would  devolve  up<m  the 
•wm:  (Gib's  Codex,  763,  2nd  edit;  Rex  v. 
^^  of  London,  3  Lev.  382;  S.C.  2  Salk.540; 

1  Show.  164;  4  Mod.  200;  see  also  Rex  v.  Bishop 
¥  landon  and  Dr.  Lancaster,  3  Lev.  377; 
<WiV  Ompany  v.  Archbishop  of  Canierbury, 
8  Wils.  216;  S.  C.  2  Black.  770.)  This  cireum- 
*^  would  not,  it  seems,  avoid  a  contract  for 
^ne  sale  of  a  next  presentation,  which  in  a  case  of 
^kind,  has  been  construed  to  mean  the  next 
^oich  the  grantor  is  entitled  to,  consequently 
^t  the  agreement  is  not  broken  by  the  next 
'^^t  of  presentation  devolving  on  the  crown  by 
^  promotion  of  the  present  incumbent  to  a 
'^ric,  the  grantee  being  stall  entitled  to  pre- 
J^ttothe  next  vacancy:  {CaiUardy.  Troward, 

2  H.  Blacks.  324;  S.  C.  in  error,  6  T.  R.  439.)  In 
^.however,  to  provide  for  every  difficulty 
toat  may  arise,  it  is  usual  to  stipulate  eitherthat  the 
^S«  of  presentation  so  devolving  upon  the  crown, 
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cbap^i.    ^Yxe  contract  shall  be  unaffected  thereby;  or  to 
f^^    stipulate  that  in  case  such  an  event  shall  take 
place,  the  purchaser  shall  be  entitled  to  a  pro^ 
portional  deduction  of  price.      (See  the  fonni 
infroy  No.  X.,  clause  7 ;  No.  XL,  clauses  4  and  A.) 


private  eoH' 
tract. 


Agreement 
should  be 
properly 
stamped. 


When 
several 
letters  are 
evidence  of 
an  agree- 
ment, it  is 
suilldent  if 
one  be 
stamped. 


3.  Observations  upon  the  Stamp  Acts  ri 

to  Agreements. 


'elaiive 


By  the  statute  55  Geo.  3,  c*  184,  all  agreer 
ments  for  the  sale  of  landed  property,  where  the 
subject-matter  of  sale  amounts  to  20/.  or  upwards, 
together  with  every  schedule,  receipt,  or  other 
matter  put  or  indorsed  thereon,  or  annexed  thereto^ 
where  the  same  does  not  contain  more  than  1080 
words  or  fifteen  folios,  must  be  impressed  with  a 
1/.  stamp  before  they  can  be  offered  in  evidence^ 
and  where  the  same  contains  more  than  fifteen 
folios  it  will  require  a  1/.  1 5s,  stamp,  with  m 
additional  1  /.  5s,  stamp  for  every  further  ^ft&ea. 
folios;  and  this  rule  has  been  so  strictly  adhered 
to,  that  even  where  an  agreement  on  unstamped 
paper  has  been  lost  or  destroyed,  parol  evidence 
cannot  be  given  of  its  contents,  even  where  such 
agreement  has  been  wrongfully  destroyed  by  th6 
very  party  who  raises  the  objection.  Figures 
are  accounted  as  words;  but  an  indorsement  on 
the  particulars  of  sale,  which  contains  a  mere 
repetition  of  the  description  of  the  property, 
which  was  described  in  another  page  of  the  same 
particulars,  is  not  to  be  counted.  Neither  is  a 
receipt  for  the  penalty  put  on  an  agreement  at  the 
Stamp-office,  when  stamped  there  on  payment  of 
such  penalty,  to  be  so  counted. 

There  is  also  an  express  proviso  in  the  Act 
(55  Geo.  3),  that  where  divers  letters  shall  be 
offered  in  evidence  to  prove  an  agreement  be- 
tween the  parties  who  shall  have  written  such 
letters,  it  shall  be  sufficient  if  any  one  of  such 
letters  shall  be  stamped  with  a  duty  of  1/.  15^., 
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iltlioogh  the  same  shall  oontain  in  the  whole    ^^"^^^ 
twice  the  number  of  1080  words  (fifteen  folios)  J^^ 
or  upwards;  and  this  notwithstanding  the  letters      t!SJ«r^ 
■re  written   by  several  persons :    (Perkins  v.       — 
Moravia,  1  Car.  &  Payne,  376.)     In  Steed  v. 
Leddart  (1  Bing.   196),  A.,  by  letter,  entered 
into  an  agreement  with  B.,  who  became  a  party 
to  the  engagement  by  writing  a  memorandum  at 
the  bottom  of  the  copy  of  the  letter,  and  C. 
afterwards  became  guarantee  for  B.  to  A.  by 
an  indorsmnent  on  the  back  of  the  same  letter, 
in  which  reference  was  made  to  the  terms  of  the 
agreement  on  the  side  of  such  copy;  it  was  held, 
on  an  action  on  the  guarantee,  that  only  one 
stamp  was  necessary. 

Where  an  agreement  is  signed  by  one  party,  JJJJ^ J^f"^ 
sod  previously  to  the  accession  of  the  other  party  iign«turewiu 
a  new  stipulation  is  inserted,  the  agreement  is  ^ddtSnouu* 
angle  and  entire,  and  requires  but  one  stamp:  »tMnp- 
(&ightv.  Croekfard,  1  Esp.  N.  P.  C.  189.)  And 
^  a  paper  be  produced  with  a  single  stamp,  and 
H  appears  to  have  contained  two  distinct  agree- 
BKnts,  one  of  which  is  erased,  the  stamp  is 
pfima  facie  sufficient,  and  it  lies  upon  the  oppo- 
site party  to  show  that  both  agreements  were  on 
the  paper  at  the  time  the  stamp  was  affixed: 
[Waddifigton  v.  Francis,  5  Esp.  N.  P.  C.  182.) 
Where  an  objection  is  taken  to  an  agreement 
containing  more  than  fifteen  folios,  on  the  ground 
of  its  bearing  an  insufficient  stamp,  the  party 
ii^ng  such  an  objection  must  produce  a  wit- 
ness who  can  prove  that  he  has  counted  the 
words,  and  also  state  positively  as  to  the  number. 
But  where  the  agreement  consists  of  an  original 
ftnd  counterpart,  and  the  former  is  put  in  and 
objected  to  on  the  grounds  above  mentioned,  the 
testimony  of  a  witness  who  has  counted  the 
words  in  the  counterpart  will  afibrd  reasonable 
evidence  that  the  original  contains  more  than 
the  proper  number  of  words,  and  the  judge  will 
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private  eon- 
tnta. 

Want  of 
stamp  does 
not  vitiate 
agreement, 
but  until 
stamped  it 
cannot  be 
given  in 
evidence. 


Agreements 
for  leases  at 
rack-reut 
exempt  from 
stamp  duty. 


direct  the  officer  of  the  court  to  count  the  wop 
in  the  original :  (Lord  DudUy  v.  Robins^  3  Gl 
h  P.  26.) 

The  want  of  a  stamp  does  not  avoid  ti 
agreement,  but  before  it  be  properly  scamped 
cannot  be  received  in  evidence  to  prove  li 
contract  It  is  not,  therefore,  necessary  that  t! 
agreement  should  be  stamped  at  the  time  tl 
agreement  is  entered  into;  but  unless  this  1 
done  before  the  trial  of  the  cause,  the  plaint 
must  be  nonsuited,  as  the  judge  will  not  call  < 
another  cause  to  allow  the  agreement  to  be  se 
to  the  Stamp-office:  {Lord  Dudley  v.  Robk 
3  Car.  &  Pay.  26.)  A  written  agreemen 
although  coming  out  of  the  possession  of  tl 
opposite  party,  cannot  be  given  in  evidence  i 
an  agreement  between  such  party  and  a  strange 
unless  it  be  stamped:  {Doe  dim.  St.  John  ^ 
Hore,  2  Esp.  N.  P.  C.  724.)  But  if  the  agrei 
ment  consists  of  two  parts,  and  one  only  i 
stamped,  and  this  is  in  the  hands  of  the  oppoal 
party,  who,  upon  notice,  refuses  to  produce  i 
the  unstamped  part  will  then  be  admissible  f 
secondary  evidence  of  the  agreement:  (  Gamm 
V.  Swift,  1  Taunt.  507;  Walker  v.  Rorrfd 
1  Camp.  N.  P.  C.  501.)  If  it  contains  one  pi 
only,  the  party  in  whose  custody  it  is  may  I 
compelled  to  produce  it,  and  although  ina<hiui 
sible  in  evidence,  whilst  unstamped,  yet  a  coa 
of  equity  will,  upon  a  bill  filed,  compel  the  pari 
in  whose  hands  such  agreement  is  to  deliver 
up  in  order  that  the  proper  stamp  may  be  i 
tached  to  it.  {Blakey  v.  Porter ,  1  Taua 
386;  Bateman  v.  FhOlips,  4  t^.  157;  Xtf 
V.  Kingy  id.  166;  Street  v.  Brovm,  1  Mard 
610.) 

Memorandums  or  agreements  for  granting^ 
lease  at  rack-rent  are  expressly  exempted  froi 
stamp-duty;  but  this  does  not  include  agreement 
for  building-leases,  though  the  rent  be  under  5i 
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f  fod  llierefore  agreemeats  of  this  kind  must  be  ^^  '* 
fittaped  in  like  maimer  as  ordinarj  agreements  8au$  if 
vkl&ng  to  real  property:  {Doe  dem.  Hunter  v.  ^^^SHeT 
Bmdeai,  2  Esp.  N.  P.  C.  595.)  — * 

It  must  also  be  kept  in  mind  that  the  above  ^JSSr  hand 
lonarks  relate  only  to  agreements  under  hand,  and  seat 
ftr  if  under  hand  and  seal,  they  will  bec<nne 
eovenants,  and,   as  such,  will  require  a  deed 
Btemp:  {Robinson  y.  Drybroughy  1  Esp.  N.  P.  C. 
243.) 

Now,  under  the  recent  statute,  7  Vict.  c.  21,  2!2S«iti 
every  agreement  that  was  previously  charged  rdadng  to 
with  the  duty  of  1/.  under  the  head  or  title  of  22Sir°* 
agreement  in  the  schedule  of  the  statute,  55  Greo. 
«^,  c.  184,  is  rendered  liable  to  a  duty  of  28,  6d, 
onlj.  But  as  this  merely  relates  to  such  agree- 
Bients  as  would  only  have  required  &  IL  stamp, 
it  will  not,  it  seems,  affect  agreements  exceeding 
ii^n  folios;  for  these,  as  I  have  before  ob- 
served, will  require  a  1/.  15«.  stamp,  with  a 
fiirther  duty  of  1/.  5s.  for  every  subsequent 
ifiteen  folios.  Neither,  it  appears,  will  a  2s,  6iL 
stamp  be  sufficient  where  divers  letters  are  offered 
m  evidence  to  support  an  agreement,  even  if  the 
whole  taken  together  are  less  than  fifteen  folios, 
as,  under  the  proviso  in  the  act  of  55  Geo.  3, 
c  184,  which  renders  it  sufficient  if  any  one  of 
such  letters  be  stamped;  yet  it  requires  a  1/.  15«. 
stamp  to  be  employed  for  that  purpose;  whereas, 
the  Act  of  Victoria  only  allows  the  2s.  6d,  stamp 
to  be  used  in  those  instances  where  a  duty  of  li. 
only  was  formerly  chained. 

Id  order,  however,  to  render  the  2s.  6d.  stamp 
generallj  available,  a  concise  form  of  conditions 
^  sale,  and  sevend  precedents  of  agreements, 
none  of  them  exceeding  ten  or  twelve  folios,  will 
he  supplied  in  the  Precedents  of  forms  relating 

to  agreements.  Agreement 

The  statute  of  7  Victoria  also  directs  that  if  lu^lped 
the  agreement  be  written  upon  paper,  vellum,  ^^^i^' 
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Saki  bp 

tract. 

stamped 
within  four- 
teen  days 
after  signa- 
tare  without 
paying 
penalty. 


or  parchment,'  unstamped,  the  commissioners  oj 
stamps  and  taxes  will  stamp  the  same,  ^thoul 
enforcing  any  penalty  beyond  the  simple  stamf 
duty,  if  it  be  brought  to  them  within  fourteen 
days  afber  it  is  executed;  but  if  brought  after- 
wards, a  penalty  of  10/L  will  then  attach,  in 
addition  to  the  duty:  (section  5.) 


. 


PRECEDENTS 


or 


AGREEMENTS. 


No.  L 


CONDITIOMS  OF  SALE  OF  FREEHOLD  PREMISES. 


A  tkort  form  wiiM»  J^ftem  foHoi,  jo  at  0  be  eompritedim  a  2t.  M.  ^^?^^^!!L^ 

"<>"V>-J  hMprtmiMa 


I.  Ibat  the  highest  bidder  abaU 
Mtbe  purchaser. 

5.  That  the  purchaser  shall  pay 
id^poRit. 

3.  Vendor  to  deliyer  abstract. 

4.  Veodor  to  bear  expense  of 
nentailing  deeda,  Ac. 

^>  Power  for  vendor  to  annol 
■e  aale,  in  case  the  purchaser 
i)4ectB  to  title. 

6.  Vendor  to  convey  premiiies 
m  payment  of  purchase-money. 


7.  Fnroliaser  to  take  timber  at 
a  valuation. 

8.  That  mistake  in  dewription 
shall  not  annul  sale. 

9.  Pnrchaser,  on  fidlinff  to  com> 
ply  with  conditions,  wUl  forfeit 
his  deposit,  and  vendor  to  be  at 
liberty  to  re-sell  the  estate. 

10.  Short  form  of  contract  to 
pwtshase  to  be  annexed  to  con- 
ditions. 


CosDmoKs   OF  AN  AuoTioN  held  on  the  day 

tf  ,  184    ,  at  the  Bell  Inn,  in  the  parish  of  L.,  in 

9»  oonnty  of  Devon,  by  Mr.  D.  A.  W.,  for  selling,  on  behalf  of 
(^.  C,  Esq.,  the  fee-sunple  of  {parcda)  sitnate  in  L.,  afoce- 

■id. 


1.  That  the  highest  bidder  shall  be  the  pnrchaser;  that  no  Highest 
penoQ  shall  advance  less  than  £  at  any  bidding,  or  purchaser, 

retract  his  biddings;  and  if  any  dispute  shall  arise  between 
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Preeed«ntt.    ^^  bidders,  the  premises  shall  be  put  up  again  at  the  last 
Cofutitiont  of  bidding. 

hoidpremue$.  2.  That  the  purchaser  shall,  immediately  upon  the  lot  being 
PurcbAber  to  knocked  down  to  him,  pay  to  the  auctioneer  a  deposit  at  the 
deposit.         ^^  0^  l^'*  P<^  cent,  and  sign  an  agreement  to  pay  the  rest  of 

the  purchase-money  on  the  day  of  next,  at 

which  time  the  purchase  is  to  be  completed. 

Vendor  to  3.  phat  the  vendor  will,  within  one  calendar  month  from  the 

deliver  ab-      ,        -      , 

Btract,  and     day  of  sale,  at  his  own  expense,  deliver  to  the  purchaser  an 

title!°*  *^  abstract  of  title  of  the  said  premises,  and  deduce  a  good  and 
unincumbered  title  thereto;  and  the  purchaser  shall,  within 
twenty-one  days  next  after  the  delivery  of  such  abstract, 
mgnify  in  writing  to  the  vendor,  or  his  solicitor,  his  objec- 
tions or  requisitions  to  the  title,  if  any,  and  in  default  of 
80  doing  shall  be  considered  to  have  accepted  the  title  uncon- 
ditionally. 

Vendor  to  4.  That  the  vendor  shall  bear  the  expense  of  all  disentailing 

penses  of       deeds,  as  also  any  acknowledgments  of  married  women  that 

d^^taiUng  may  be  necessary  for  perfecting  the  title;  but  the  expense  of 
deeds,  wc.  .  ■.«... 

ExnenM  of  conveyance,  assignment,  or  surrender  of  any  outstanding 

getting  ont-  estate,  term,  or  interest,  or  of  obtaining  any  probate  or  letters 
debts  to  be     ^  administration,  shall  be  bcume  by  the  purchaser,  as  also  the 

borne  by  expense  of  comparing  title-deeds  and  other  documents,  and  also 
purchaser.         r  t       ts 

of  all  attested  and  other  copies  and  covenants  for  the  production 

of  title-deeds;  and  the  recitals  of  descents,  births,  marriages, 

deaths,  payments  of  money,  heirships,  intestacies,  devises,  vesting 

of  terms,  and  other  facts  contained  in  deeds,  or  court  rolls  of 

twenty  years  old  and  upwards  shall  be  deemed  sufficient  evidence 

of  the  facts  and  documents  therein  recited. 

Vendor  em-  5.  That  in  case  the  purchaser  shall  object  to  the  title,  the 
annul  ule  ▼^dor  shall  be  at  liberty  to  annul  the  sale,  on  returning  the 
in  case  piu*-  deposit  to  the  purchaser  without  interest,  and  paying  all  reason- 
Jects  to  title,  able  expenses  incurred  by  the  purchaser  in  respect  of  such 
contract. 

Vendor  to  g.  jhat  upon  payment  of  the  residue  of  the  purchase-money 

convey  pre-  *      *  *  *  ^ . 

mises  on        at  the  time  hereinbefore  appointed,  the  vendor  and  all  necesi^ary 
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ptrtitf  will  ooDTey  the  premiMt  to  the  pmrchaav;  the  parehaaer,    '^^*><<^f«' 

at  his  own  ezpenee,  to  pnpare  and  tender  the  oooTi^anoe  to  the  Comdmons  of 

rendor  and  other  necessarj  partiea  for  ezeeataon;  hnt  the  ex-  Sia^aSm 

penaes  of  the  ezecntion  to  be  borne  by  the  Tendor.  rr" 

ncoMng 

pnrebaso 

7.  That  the  purchaser  shall  take  at  a  fahr  valuation  all  money. 

timber  trees,  standeU,  tellers,  and  pollaids,  as  well  of  ash,  oak,  Pnrehawr  to 
ehn,  beech,  fir,  sycamore,  as  of  erety  other  description  what-  m  ^^  y^ua- 
floerer;  and  although  not  strictly  considered  timber  according  to  ^<"'* 
the  custom  of  the  country  (except  apple  and  other  froit  trees), 
now  growing  on  the  premises,  down  to  the  yalne  of  one  shilling 
a  stick,  inclusive;  and  in  case  of  any  disagreement,  the  value 
shall  be  fixed  by  the  award  of  two  referees,  one  to  be  chosen  by 
the  vendor  and  the  other  by  the  purchaser;  and  if  such  referees 
cuDOt  agree,  they  are  to  call  in  an  umpire,  whose  decision  shall 
be  final;  and  in  case  either  party  shall  refuse  to  name  a  referee, 
the  referee  of  the  other  party  may  proceed  alone,  and  his  deter- 
mination shall  be  conclusive  on  all  parties. 

8.  That  if  any  mistake  be  made  in  the  description  of  the  Mistake  in 
premises,  or  of  the  vendor^s  interest  therein,  such  misdescription  2jJ^J*^i®i*  l 
shall  not  annul  the  sale,  but  a  compensation  shall  be  given  or  sale. 

taken  as  the  case  may  require,  the  amount  of  which  shall,  in 
case  of  dispute,  be  settled  by  the  award  of  two  referees,  or  their 
tmipire,  in  nuumer  aforesaid. 

9.  Lastly,  that  if  the  purchaser  shall  fail  to  comply  with  the  PnrchaMnr 
above  conditions,  his  deposit  shall  be  absolutdy  (brieited  to  the  comply  with 
▼eodor,  who  shall  immediately  thereupon  be  at  liberty  to  resell  ^^j^^^ 
the  estate  in  any  way  he  may  think  proper;  and  any  deficiency  deposit,  and 
tiiat  he  may  incur  by  such  second  sale,  together  with  all  inci-  ][^  u),erty  to 
dental  expenses,  shall  be  borne  by  the  defiiulter  at  this  present  rtmU  the 
sale,  which  in  case  of  nonpayment  may  be  recoverable  by  the 

vendor  as  liquidated  damages,  without  his  tendering  any  pre- 
vious conveyance  to  the  purchaser. 

10.  I,  A.  B.,  of  C,  in  the  county  of  D.,  Esq.,  hereby  acknow-  Short  fom 

Oi  contract 

that  I  have  this  day  become  the  purchaser  of  the  above-  tohean- 


mentioned  premises  at  the  price  of  X         ;  •£    *  p*rt  of  which,  p^^^, 
I  have  paid  to  Mr.  D.  A.  W.,  the  auctioneer,  by  way  of  deposit, 
and  £       ,  the  remunder,  I  agree  to  pay  at  the  time  appointed 
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PrecBdenu.    \^j  tjj^jgg  conditioiLs;  and  I,  the  said  D.  A.  W.,  as  agent  for  the 

CondUtoru  of  said  W.  C,  do  hereby  agree  to  accept  the  said  A.  B.  as  pnr- 

hMprm^,  chaser,  and  also  admit  that  I  hare  recdved  the  said  sum  of 

"— ~*        jC        by  way  of  deposit,  and  do  further  agree  in  all  other 

respects  to  fulfil  the  same  conditions:  As  witness  our  hands 

this  day  of  ,  184     . 

A.  B. 

D.  A.  W.,  as  agent  for  W.  C,  Esq. 

Witness, 


"> 
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No.  n. 


AGREEMEKT  FOR  THE  PURCHASE  OF  A  FREEHOLD 

ESTATE. 


Frtceienti. 


1.  Vendor  agrees  to  sell  Bud  to 
deliver  abstract. 

2.  To  fomiah  obatnicta. 

3.  That  on  reeetying  parduu^ 
money,  vendor  wQl  oonvey. 

4.  Pnrchaaer  agrees  to  pur- 
chase. 

5.  Mutual  agreement  between 
vendor  and  purchaser,  that  the 
eqtense  of  disentailing  deeds,  ise., 
shall  be  borne  by  vendor. 

6.  Recitals  of  descents,  ftc,  in 
deeds  of  twenty  years  old,  and 
upwards,  to  be  deemed  sufficient 
evidence  of  those  &cts. 

7.  That  conTejrance  shall  be  pre- 
pared by  and  at  purchaser's  ex- 
pense. 

8.  That  if  vendor  shall  fUl  to 
deliver  abstract,  purchaser  shall 
be  at  liberty  to  annul  the  sale. 


A.  Clause  directing  that  the 
conveyance  or  assignment  of  ont- 
stanffing  estates  shall  be  prepared 
at  the  expense  of  the  purchaser. 

B.  Agreement  that  if  premises 
are  subject  to  any  incumbnuMes, 
the  same  shall  be  discharged  by 
vendor. 

C.  Purchaser  to  be  at  the  ex- 
pense of  oomparlng  title-deeds  and 
other  evidences  or  title. 

D.  Clause  empowering  the  ven- 
dor to  rescind  the  contract,  la 
case  the  purchaser  shall  object  to 
the  title. 

E.  Clause  ftnr  annulling  sale, 
where  purchaser  fails  to  complete 
his  contract. 

F.  Clause  enabling  purchaser  to 
rescind  oontraet.  in  the  case  of 
misdescription  of  the  property. 


Mtht 
wdmmnfa 
fmkM 


Abticles  of  Agreement  entered  into  this  day 

of  ,  184      ,  between  (vendor),  of,  &c.,  for  himself,  his 

hdn,  executors,  and  administrators, (a)  of  the  one  part,  and 
(purchager),  of,  &c.,  for  himself,  his  heirs,  executors,  and 
admiiustrstor8,(6)  of  the  other  part 


(a)  If  the  agreement  Is  to  be  entered  into  1^  vendor's  agent,  add, 

"  By  A.  B.,  of,  &c.,  his  attorney  or  agent,  lawfully  appointed 
in  that  behalf.'' 

(6)  If  the  agreement  is  by  purchaser's  agent,  add 

"  C.  D.,  of,  &c,  his  attorney  or  agent  lawftQIy  constitated  for 
that  porpoee." 
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Precedents. 

Agreement 

for  the 

purchcue  of  a 

freehold 

ettate. 


Agreement 
to  sell. 

To  furnish 
abstracts. 


1.  The  said  (vendor)  doth  hereby  agree  with  the  said  (pur- 
chafer)  to  sell  to  him  the  said  (purchaser)  the  fee-simple  and 
inheritance,  free  from  incnmbrances,  (a)  (£  and  in  (a//,  ^., 
here  describe  the  parcels.) 

2.  And  also  that  he  the  said  vendor  will  at  his  own  expense, 
within  one  calendar  month  from  the  date  hereof,  deliver  an 
abstract  of  title  of  the  said  premises  to  the  said  (purchaser) 
or  his  solicitor,  and  deduce  a  good  title  thereto,  subject  to  the 
conditions  and  stipulations  hereinafter  contained. 


3.  And  if  the  solicitor  of  the  said  (purchaser)  shall  approve 

lirs,  and 
day  of 


That  on  re- 

chase  money,  of  the  said  title,  the  said  (vendor)^  or  his  heirs,  and  all  neces- 

rendor  will     g^jj  parties,  will,  on  or  before  the 
convey.  •'  * 

next  (6)  [on  receiving  from  the  said  (purchaser),  his  executors, 

administrators,  or  assigns,  the  said  sum  of  £         ],  at  the  costs 

of  the  said  (pui*chaser),  his  executors,  administrators,  or  assigns, 

as  hereinafter  mentioned,  execute  a  proper  conveyance,  and  all 

other  necessary  assurances  for  effectually  conveying  and  assur* 

ing  the  fee-simple  and  inheritance  of  the  said  (parcels)  and 

premises  with  their  appurt«nances,  unto  the  said  (purchaser), 

his  heirs,  or  assigns,  or  to  such  uses  as  he  or  they  shall  direct 

or  appoint,  free  from  incumbrances,  with  the  usual  and  proper 

covenants  for  title,  freedom  from  incnmbrances,  and  for  frirther 

assurance,  (c) 


Purchaser 

afpreeeto 

purchase. 


4.  In  consideraUon  whereof  the  said  (purchaser)  doth  hereby 
agree  with  the  said  vendor,  that .  he,  the  said  (purchaser),  his 
executors  or  administrators,  will,  on  or  before  the  day 

of  next,  upon  the  execution  of  and  perfecting  of  such 

conveyances  and  assurances  as  aforesaid,  pay  unto  the  said 
(vendor),  his  executors,  administrators,  or  assigns,  the  said 
sum  of  £  ,  the  frill  purchase-money  of  tlie  said  (parcels) 

and  premises. 


(a)  If  the  property  is  to  be  sold  off  subject  to  a  mortgage  <x  any 
incumbrances,  insert  here  such  one  of  the  clauses  in  No.  IV.,  as  may 
be  adapted  to  the  particular  circumstances  of  the  case. 

(b)  If  the  consideration  is  a  transfer  of  stock,  substitute  for  the 
words  within  brackets.  Clause  C,  No.  II.,  tf^a. 

(c)  If  the  vendor  is  intended  to  retain  the  title  deeds,  insert  one  of 
the  clauses,  No.  III.,  Clauses  2,  3,  according  to  circumstances. 
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5.  And  it  it  hereby  nmliialljf  agreed  hj  and  between  the  said 

(vendor)  and  (jmrdkoeer),  that  the  expoiee  of  all  diBcntailmg 

dttdS)  oi  ackiiowledginents cf  manied  woman,  oorenasts  lior  the pJSmm^m 

production  of  title-deeds  [as  a]eo  the  oooTegranoe,  aeugnment,     freiMi 

orsnnenderof  any  oatstanding  estate,  temi,  or  interest,  and  the        

obtuning  of  any  probate,  or  letters  of  administration,  shall  be  fi^f"^.^ 

borne  hj  the  said  {vendor,)'],  (a)  deeds,  Ac.  to 

be  borne  by 
Tender. 

(a)  If,  as  frequently  bsppeBs,  it  Is  Intended  tbat  the  ptirdiaaer  is  to 
bear  the  expense  of  gettinflr  in  outstanding  eatates,  omit  the  worda 
within  the  brackets,  and  aabstitnte, 

A.  "  But  the  oonveyanoe,  assignment,  or  sonender  of  any  ConTsyanoe 
outstanding  estate,  term,  or  interest,  and  the  obtaining  of  any  ^^^^f^on^. 
probate  or  letters  of  administration,  or  any  document  required  standing 

for  evidencing  the  title  thereof,  shall  be  prepared  or  obtained  by  ters  of  sd- 

thesoUdtor  of  the  said  {vendor)  at  the  expense  of  the  said  S^*^^^* 

{wKrdui9er)r  paiihaser'a 

expense. 

If  the  lands  sre'sappoeed  to  be  sntject  to  any  heary  Incnmbrsnoes, 
the  following  clause  nuiy  often  be  uaeftilly  employed : — 

B.  "And  it  is  hereby  declared  and  agreed,  that  if  the  said  incnm- 
(yurcdt)  and  premises,  or  any  of  them,  shall  be  subject  to  ^j]|^^!L^^ 
mj  incmnbrances,  all  end  STeiy  of  such  incumbrances  shall  be  by  Toador. 
M7  paid  off  and  discharged,  or  otherwise  satisfied  by  the  said 

(wndor),  and  the  said  premises,  at  his  own  expense,  be  effectn- 
aUy  exonerated  and  released  therefrom,  previously  to  the  convey- 
ance to  the  said  {pwrdMuer)',  which  said  release  or  discharge 
Bhail  be  made  by  a  separate  and  distinct  assurance,  or  assur- 
aaoes,  to  be  prepared  by  the  solicitor  of,  and  at  the  expense  of 
the  ssid  (yendor%  and  to  be  appnrred  of  by  the  solicitor  0^ 
and  at  the  expense  of  the  said  {pmxha§er)y  and  the  incidental 
expenaes  attendant  on  execution  of  such  assurance  or  assurances 
shall  be  defrayed  by  the  said  {vendor)^' 

It  has  been  already  stated  {anU,  p.  33)  that  the  expenae  of  the 
imdoclkm  and  examination  or  titledeeda.  Inclnding  Jonmeya,  and 
the  expense  of  providing  the  pnrchsaer  with  attested  copies,  must,  if 
Rqidred,  be  borne  by  the  vendor,  nnlesn  otberwlae  stipulated  Ibr  in 
the  contract;  when,  therefore,  the  vendor  la  desiroaa  of  avoiding  this 
opeose,  a  cUnse  to  the  following  effect  should  be  here  inserted  :— 

0.  "  But  that  the  said  {pwehaeer)  shall  be  at  the  expense  Pnrehaser  to 
tf  campsring  the  title-deeds,  wills,  and  evidences  of  title,  expend  of 
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i 

Precedents.        g.  Recitals  of  descents,  births,  marriages,  and  deaths,  pay-' 

Agreement    ments  of  money,  heirships,  intestacies,  devises,  Testings  of  terms' 

fmrOtMeofa  ^  years,  and  all  other  facts,  of  what  nature  or  kind  soever,' 

freehold     contained  in  deeds,  or  court-rolls,  or  wills,  twenty  years  old,  or' 

'       upwards,  shaU  be  deemed  sufficient  evidence  of  such  facts  respec*^ 

SS^eSf     ^"^^^Ji  ^^  where  on  account  of  any  property  having  been 

Ac.  conveyed  under  a  defective  description,  or  any  hedges  havii^ 

Recital  of       been  removed,  or  other  evidence  of  seisin  or  identity,  or  of  boun- 

to  be  deemed  daries  not  aiForded  on  the  face  of  the  deeds,  a  declaration  (in 

SvSen?eof    P^^^^a^^®  ^^  ^^^  act  of  Parliament  ''for  the  aubstUtUion  qf 

such  facts,     declarations  m  lieu  qf  voluntary  and  extronjvdicieU  oaths^)  of 

undisturbed  possession,  or  receipt  of  the  rents  for  twenty  years 

and  upwards,  according  to  the  title  deduced,  or  of  the  identity 

of  the  premises,  shall  in  any  case,  not  especially  provided  for  by 

this  contract,  be  deemed  sufficient  evidence  of  identity. 

That  convey-      7.  That  the  deed  of  conveyance  of  the  said  (^parcdt)  and 

TCeparedby    P^^^ises  shall  be  prepared  by  the  solicitor  of, and  at  the  expense 

and  at  pur-    of  the  said  (|>fircAa<er);  and  such  conveyance  shall  be  settled 

pense.  and  approved  of  on  the  part  of  the  said  {vendor)  and  (jnir> 

cha,8€T)  by  their  respective  counsel  or  solicitors,  and  each  of 

them  the  said  (vendor)  and  (jpwrt^uuer)  shall  pay  the  respective 

costs  of  his  own  solicitor  and  counsel. 

That  if  8.  Akd  lastly,  that  if  the  sud  (vendor)  shall  not  deliver 

&il  to  deliver  ^  abstract  of  title  to  the  said  (purchaser)^  his  heirs  or  assigns, 

abstract,        within  the  space  of  one  calendar  month  from  the  date  hereof,  or 

purchaser 

may  rescind  shall  not  deduce  a  good  marketable  title  to  the  said  (parcels) 

^'  and  premises,  and  every  part  of  the  same,  before  the  said 

whether  of  record  or  not,  and  whether  in  the  possession  of  the 
said  (vendor)  or  not,  with  the  abstract;  the  said  (vendor) 
engaging  to  furnish  an  abstract  thereof,  and  to  acquaint  the  said 
(purchaser)  when  and  where  such  wills,  or  other  evidences  of 
title  on  record,  were  proved  and  recorded,  and  with  whom  such 
of  the  title-deeds  as  are  not  in  the  custody  of  the  said  (vesidor) 
are,  and  may  be  so  compared,  and  that  the  expense  of  aB 
attested  or  other  copies  of  such  deeds,  wills,  or  other  evidences 
of  title,  which  the  said  (pwchaser)  shall  require,  shall  be  fiuv 
nished  him  at  his  own  costs." 
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day  of       next,  as  the  case  may  be,  this  present  cootract  shall,    '^^m*^^* 
at  the  option  of  the  said  ( piircAa«er),  his  hetrs  or  assigns,  be    Atfreemau 
utterly  yoid  to  all  intents  and  purposes  whatsoever,  and  the  mwcAom  of  a 
jnriadiction  of  equity  wholly  barred;   it  being  the  tme  intent     ^^'^^^^ 
and  meaning  of  the  parties  hereto,  that  in  the  event  aforesaid 
tile  performance  or  execution  of  this  agreement  shall  not  be 
flnforoed  against  the  said  (^purch€uer)  in  any  court  of  eqni^, 
notwithstanding  any  role,  if  snch  role  there  be,  that  time  can- 
not be  made  the  essence  of  a  contract,  or  any  other  rule  or 
maam  whatsoever.    In  toitneu  whereof  the  said  parties  have 
bereonto  set  their  hands  the  day  and  year  first  above  written.(a) 

WlTKESS, 


(a)  Sometimes  the  following  danae  for  reminding  the  contract  is 
mbstituted  for  the  above : — 

.  D.  "  Ako  lastly,  that  if  the  sud  (^purchaser^^  or  his  soli-  Vendor  to  be 

dtor,  shall  make  any  objection  to  the  title,  the  said  (vendor)  ^  tom^ 

shall  be  at  liberty,  if  he  shall  thmk  fit,  by  notice  in  writing  contract,  if 

purchsfler 
under  his  hand,  to  annul  the  sale,  and  thereupon  such  sale  shall  makes  any 

bewme  absolutely  void;   and  the  said  ipurchaser)  shall  be  Jjj*^"^"  ^ 

repaid  all  the  reasonable  costs  expended  by  him  in  respect  of 

toch  contract,  and  each  contracting  party  shall  be  placed  in  the 

same  situation  as  if  no  such  cmtract  bad  ever  been  entered  into; 

unless  the  said  {pw^hcuer)  shall,  within  the  space  of  twenty- 

oDe  days  next  after  receiving  such  notice  from  the  said  (vendor) 

of  his  intention  to  annul  the  sale  as  afcs'esaid,  agree  to  accept 

the  title  unconditionally.     And  such  right  of  the  said  (vendor)  Right  of 

to  annul  the  sale  as  aforesaid  shall  not  be  considered  to  be  ]^ul'g2|j^ 

waived,  or  in  any  manner  affected,  by  any  negotiation  as  to  such  not  to  be 

objection  or  requisition,  or  any  attempt  or  endeavour  to  obviate  any  subsc*- 

soch  objection,  or  to  remedy  any  defect  that  may  be  objected  2Jf "i-w 

£.  "  Ard  lastly,  that  if  the  said  (purchaser)  shall  neglect  Clause  for 
sr  refiue  to  complete  his  contract,  upon  the  terms  and  conditions  J^e*^ where 

sloresaid,  the  said  (vendor)  shaU  be  at  liberty  to  annul  the  sale  ^he  par- 

i_  •  .  chaser  falls 

aod  resell  the  said  premises,  either  by  public  auction  or  private  to  complete 

WQtract,  and  either  together  or  in  parcels,  or  in  such  other  ^s  contract, 
manner  as  the  said  (vendor)  shaU  think  proper;  and  if  upon 
any  resale  there  shall  be  aoj  deficiency,  the  said  (/wrcAoMr) 
VOL.  I.  G 
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^^^^^'    ^^^  make  good  the  sftmei  together  with  all  costs  and  expenses 
Affreement    attending  such  resale,  or  incidental  thereto,  as  and  for  liquidated 
purchase  of  a  damages,  for  the  breach  and  non-performance  of  such  contract, 
/^^^'^      and  not  by  way  of  penalty.    In  witness j  &c." 

Clause  F-  "  Bid  it  is  nevertheless  agreed,  that  if  the  said  (vendor) 

DUTchaM^^  shall  fail  to  make  a  good  title  at  the  time  appointed,  to  the 

rescind  the     whole  of  the  premises  hereby  contracted  for,  or  the  same  should 

case  of  mis-    ^^^n^ii  &  lesser  quantity  than  acres,  statute  measure  [or 

description     in  cage  the  said  manor  should  prove  a  manor  by  reputation 

property.       only],'^  or  in  case  the  said  premises,  or  any  portion  of  them, 

should  not  prove  to  be  of  freehold  tenure;  then,  aad  in  all,  any, 

or  either  of  such  cases,  the  said  (purchaser}  shall  be  at  foil 

liberty  to  rescind  the  contract,  which  from  thenceforth  shall  be 

utterly  void  to  all  intents  and  purposes  whatsoever." 

*  In  case  there  is  no  pretence  for  describing  the  property  as  a 
manor,  omit  the  words  within  the  brackets. 


SPECIAL  CLAUSES. 
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No.  m. 


CLAUSES  ADAPTED  TO  VABIOUS  PURPOSES. 


1.  Wliere  time  is  not  intended 
to  form  part  of  the  enence  uf  the 

contract. 

2.  Agreement  that  vendor  shall 
retain  tiUe-deeds,  and  ftimiBh 
poitbaser  with  attested  copies. 

8.  Agreement  that  title-deeds 
ahall  be  delivered  to  the  purchaser. 

1  Statement  that  the  consider- 
ation of  the  sale  is  a  sum  in  gross 
and  an  annuity. 

5.  That  principal  is  to  be  ealcn- 
lated  at  so  many  yean'  purchase. 


6.  That  the  price  is  to  consist 
of  so  much  stock. 

7.  Another  form  relating  to 
stock. 

8.  Agreement  that  part  of  pur- 
chase-money shall  be  secured  by 
a  mortgage  of  the  property  sold. 

9.  Stipulation  that  trMhig 
errors  shall  not  annul  the  con- 
tract. 

10.  Purchaser  to  give  up  the 
possession,  in  case  he  ntvJbe*  to 
take  the  title. 


1.  Where  Ume  U  not  intended,  ^. 


That   the    said    (^purchaeer)   shall   receive  and  take  the  Purchaser  tn 
rents,  issues,  and  profits  of  the  said  (^parcels)  and  premises  ^^^  profits, 

from  the  day  of  next,  for  his  and  their  o¥m  use  and  ***<}  pay  inte- 

•'  ^  rest  on  the 

benefit;  and  that  if  the  said  conveyance  and  other  necessary  purchase- 

a&Ruanees  for  perfecting  the  title  to  the  said  premises  should  "^^'^^  * 
iu)t  be  executed  by  all  the  necessary  parties,  and  the  said  pur- 
chase-money be  not  paid  on  or  before  the  said  day  of  , 
then  and  in  such  case  the  said  (purchaser),  his  heirs,  execu- 
tors, administrators,  or  assigns,  shall,  from  the  said  day  of 
,  pay  unto  the  said  (vendor),  his  execators  or  administra- 
tors, a  sum  of  money  in  the  nature  of  interest  upon  such  pnr- 
chase-mon^,  or  so  much  thereof  as  shall  remain  unpaid,  to  be 
calculated  after  the  rate  of  £5  for  every  £100  by  the  year, 
so  long  as  such  purchase-money  shall  remain  undischaiged. 

2.  Agreement  that  vendor  shall  retain,  ^. 

And  it  is  hereby  declared  and  agreed,  that  such  of  the  Vendor  to 
title-deeds  and  muniments  of  title  relating  to  the  title  of  the  deeds  rela-' 
•»d  (parcels)  and  premises,  as  shall  be  found  to  relate  to  other  *^^*^1** 
I>roperty  of  the  said  (vendor),  of  equal  or  greater  yalue,  shall  be  perty,  of 

G  2 
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PRECEDENTS. 


Precedents. 

Clauses 
cKlaptedto 

various 
purposes. 

gi-eater 
value,  upon 
entering  into 
a  covenant 
for  their 
production. 


retained  by  him,  [on  his  delivery,  at  Lis  own  expense,  of  true  and 
attested  copies  of  all  and  every  such  title-deeds  and  muuiments 
of  tide,  and  on  his  entering  into  the  usual  covenant,  likewise  to 
be  prepared  at  his  expense,  for  the  production  of  the  origi- 
nals]; (a)  but  such  covenant  to  become,  nevertheless,  void,  in 
case  the  said  (vendor)  should  afterwards  sell  the  property 
retained  by  him,  or  any  portion  of  the  same,  and  deliver  the 
same  title-deeds  and  muniments  of  title  to  the  purchaser  thereof, 
and  procure  such  purchaser  to  enter  into  the  same  or  the  like 
covenants. 

3.  Agreement  that  title-deeds  shall  be  delivered  to  purchaser. 

That  all  such  title-deeds  and  all  other  documents  con- 
cerning the  title  of  the  said  premises  as  shall  be  found  to  relate 
to  other  property  of  the  said  (vendor)  of  inferior  value,  shall  be 
delivered  over  to  the  said  (purchaser)  upon  the  completion  of 
the  purchase,  and  the  said  (vendor)  shall  be  entitled,  at  his 
own  expense,  to  be  supplied  with  true  and  attested  or  other 
copies,  extracts,  or  abstracts  c^  snch  deeds  and  documents  as  he 
shall  think  fit;  and  also  that  the  said  purchaser  will,  at  the 
costs  of  the  said  vendor,  enter  into  the  usual  covenant  for  the 
production  of  such  original  deeds  and  documents;  but  such 
covenant  to  be  void  in  case  the  said  purchaser  should  afterwards 
sell  the  whole  or  any  part  of  the  said  property  so  agreed  to  be 
purchased  by  him,  and  deliver  the  same  deeds  and  writings  to 
the  purchaser  of  the  same,  and  procure  such  purchaser  to  enter 
into  the  same  or  the  like  covenants. 

4.  Statement  thai  the  consideration,  ^. 

Clause  And  tjie  consideration  agreed  upon  for  the  purchase  of  the 

stating  that  ^  -^ 

the  consider-  said  premises  is  the  sum  of  £        sterhng,  and  an  annuity  or 

salMs^a^oi  ^'^^^^^  rent-charge  of  £         ,  to  be  issuing  out  of  and  charge- 
in  gross  and  able  upon  the  said  premises,  and  to  be  payable  to  the  said 
'    (vendor),  during  the  term  of  his  natural  life,  by  four  equal 
quarterly  payments,  viz.,  the  24th  day  of  June,  the  29th  day  of 
September,  the  25th  day  of  December,  and  the  25th  day  of 


Title-deeds 
to  be  deli- 
vered over  to 
purchaser 
upon  his 
entering  into 
the  usual 
covenant 
for  their 
production. 


(a)  When  the  purchaser  is  to  be  at  the  expense  of  the  attested 
copies,  omit  the  words  within  the  brackets,  and  substitute  the  cLauae 
next  following. 
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March,  in  every  year,  dear  of  all  dedncdona  whatsoeyer,  with  a  J^^'JjJ^- 
proportioiiate  part  of  the  said  annai^  up  to  and  until  the  death       Ckm$e» 
of  the  said  (oendbr),  which  said  annuity  is  to  oommenoe  from      tmiom* 

the        day  of        next.  pmtyotn. 

5.  That  principal  U  to  be  (xUctdated  by  $0  many  yean*  pur^^ 

The  said  (vendor)  doth  hereby  agree  with  the  said  ( pur-  Where  the 
chaser)  to  sell  to  him  the  sud  (purcheuer)  the  fee-simple  eatenlated  at 

and  inheritance  of  and  in  alL  &c.     [Here  deecribe  parceW]  ^  i^sany 

^  •-  *         years*  par- 

free  firom  all  incumbrances,  excepting  a  certain  lease  of  the  chase. 

entirety  of  the  said  premises,  for  the  term  of  fonrteen  years,  at 
the  yearly  r«it  of  £250,  payable  quarterly,  as  therein  men- 
tioned, at  or  after  the  rate  of  years'  purchase,  to  be  computed 
by  the  said  yearly  rent  so  resenred  by  the  sud  hereinbefore 
mentioned  lease. 

6.  Tkat  price  is  to  consist  of  so  much  stock. 

At   or  for  the  price  or  sum  of  £5,000,  Three  per  Cent  Where  ■tock 

.18  tne  con- 
Reduced  Annuities,  to  be  transferred  into  the  name  of  the  said  sideration 

{vendor)  in.  the  books  of  the  Governor  and  Company  of  the  j^f^t*^ 
Bsnk  of  England,  at  the  time  and  in  manner  hereinafter  ap- 
pearing. 

7.  Another  form  relating  to  stock. 

Or   upon   the   capital   sum   of   £5,000,  Three  per  Cent  That  nUKk  is 
*^  '^  ^  to  be  trans- 

Beduoed  Annuities,  being  transferred  into  the  name  and  for  the  ferrcd  into 

use  of  the  said  (vendor)  in  the  books  of  the  Governor  and  Com-  ^^^^  ' 

pony  of  the  Bank  of  England. 

8.  Agreement  that  pari  of  the  purcliase^money,  <fc. 

In  consideration  whereof,  the  said  (pturchaser)  doth  hereby  Part  of  pur* 
agree  with  the  said  (vendor\  that  he,  the  said  (purchaser^  tobe  tecuiSl 
his  heirs,  executors,  or  administrators,  will  pay  or  secure  the  bymortgajfc. 
purchase-money  of  the  said  premises  uuto  the  said  (vendor)  in 
msnner  following,  viz.,  the  sum  of  £        ,  being  one  third-part 
of  the  said  purchase-money,  or  sum  of  £         ,  to  be  paid  unto 
the  sud  Tender,  his  executors  or  administrators,  on  the  exe- 
cution of  the  conveyance  of  the  said  premises,  and  the  sum  of 
£        ,  being  the  remaining  two  third-parts  of  the  said  pur- 
chase-money, with  interest  for  the  same,  at  the  rate  of  £5  for 
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Preeedenu.  gy^jy  £ioo  by  the  year,  to  commence  from  the  execntioii  of 

Clavus  the  aforesaid  conveyance,  to  be  secnred  by  a  mortgage  in  fee  of 

^Su^iu  ^®  ^^  premises,  such  mortgage  to  contain  the  nsnal  powers 

purpotes.  of  gale  f^^^  covenants  contained  in  mortgages  of  real  property. 

9.  Stipulation  that  triJUng  error  shall  notj  ifc. 

Trifling  jjo  trifling  error  or  omission  respecting  the   quantity    or 

not  amiul  other  description  of  the  said  premises  shall  annul  this  contract, 
e  con  rac  .  ^^^  ^  proportion:ite  abatement  shall,  in  such  case,  be  made,  and 
be  deducted  out  of  the  said  purchase-money,  or  some  other  equi- 
valent shall  be  given  or  allowed  by  the  said  (vendor) ;  and  in 
case  of  any  disagreement  thereupon  between  the  said  parties, 
the  same  shall  be  referred  to  the  arbitration  of  two  indifferent 
persons,  one  to  be  chosen  by  the  said  (vendor),  and  the  other 
by  the  said  (purchaser),  who,  if  they  cannot  agree,  shall  call  in 
an  umpire,  whose  decision  shall  be  final  between  the  parties; 
and  in  case  either  party  shall  refuse  to  name  a  referee,  then  the 
referee  named  by  the  other  party  may  proceed  alone,  and  his 
determination  shall  be  conclusive  on  all  parties. 

10.  Pwduuer  to  give  up  possession  in  case  he  rtfusea  to  take 

the  title. 

PurchaBcr,  That  if  the  said  (^purchaser)  does   not  accept  the  title, 

possession,  to  and  pay  the  residue  of  the  said  purchase-money  on  or  before  the 

toe*  same^in  ^^  ^  »  ^®  ^^^^  deliver  up  possession  of  the  said 

case  he  does  premises  to  the  said  (vendor),  free  from  all  incumbrances,  or 
title^d  pay  ^i^^  ^7  waste,  or  any  other  act  or  thing  created  or  committed 

purchase-      ^pon  the  same  premises :  and  in  default  thereof  the  said  (vendor^ 
money.  ^  ^  '  x  / 

shall  be  at  liberty  to  re-enter  upon  the  said  premises,  without 
let,  hinderancc,  or  process  of  law,  and  to  have,  hold,  and  enjoy 
the  same  as  and  for  his  first  and  former  estate. 
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No.  IV. 

CLAUSES  TO  BE  INSERTED  ACCORDINO  TO  CIRCUMSTANCES. 
WHEN  THE  PROPERTY  IS  TO  BE  SOLD  SUBJECT  TO  ANY 
INCUMBRANCES. 


1.  Declaration  that  property  is 
•old  sabject  to  a  mortgage. 

2.  Where  tbe  incumbrance  is  a 

renUcbarge. 


3.  Where  the  property  is  sold 
subject  to  leases. 

4.  Where  the  tenancy  is  only 
from  year  to  year. 


1.  Excepting  only  a  mortgage  in  fee  of  the  said  premiaes  Declaration 
created  by  a  certain  indenture  of  appointment,  dated  the  Stoff"'*'^^ 
^7  of       ,  184  f  and  made  between  the  said  (vendor),  of  the  subject  to  a 
me  part,  and  (mortgiigee),  of,  &c.,  of  the  other  part,  for  secnring      "*»«e- 
the  som  of  £         ,  and  interest,  at  the  rate  of  £4  per  cent,  per 

unnim,  which  said  sum  of  £        ,  and  the  interest  from  the 
^7  of  now  next,  it  is  agreed  shall  be  discharged  by  the 

uid  {purchaser),  who  shall  effectually  indeomify  the  said 
(oeador)  therefionL 

2.  Excepting  only  an  annuity  or  annual  rent-charge  of  £     ,  Where  the 
ptjable  quarterly,  to  A.  B.,  of  ,  &c.,  widow,  for  her  life,  ig  «  rent- 
issoiog  and  payable  out  of  the  said  premises,  and  granted  and  ^^l^^^S^' 
created  by  [here  recite  shortly  the  uutrumaU  htf  which  the  rent' 

charge  toas  creeUed],  and  which  said  annuity  or  yearly  rent- 
charge,  from  the  day  of  now  next,  it  is  agreed  shall  be 
discharged  by  the  said  (purchaser), 

3.  Excepting  such  leases  not  exceeding  the  term  of  fourteen  Where  the 
years,  or  any  lesser  term,  as  the  said  vendor  may  have  already  mU  itubject 
gRUtted,  of  the  said  premises,  or  of  some  part  thereof,  at  the  full  ^°  ^<^^^** 
improved  rents  reserved,  to  be  payable  yearly,  or  more  fre- 

qliently,  during  the  continuance  of  the  estates  granted  by  the 
same  leases  respectively. 

4.  Excepting  only  the  tenancy  from  year  to  year,  of  A.  B.,  ^^^^ 

yeomao,  in  the  said  premises,  under  the  yearly  rent  of  £  .  only  ftom 

year  to  year. 
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No.  V. 

AGREEMENT  FOR  THE  PURCHASE  OF  LEASEHOLD 

PROPERTY. 

1.  Agreement  to  purchase,  sub- I  all   ontgoings  up  to   a   certain 
Ject  to  rents  and  covenants.  |  period. 


2.  That  vendor  will  deliver  an 
abstract. 

3.  That  if  purchaser  phall  ap- 
prove of  title,  vendor  will,  on 
receiving  his  purchase-money, 
assign  premises  to  purchaser. 

4.  That  vendor  will  discharge 


5.  Agreement  by  purchaser  to 
pay  purchase-money  and  indem- 
nify vendor  from  covenants  in 
original  lease. 

6.  Also,  if  required,  to  execute 
a  bond,  &c.,  for  performance  of 
rents  and  covenants.  ^ 


Articles  of  Aorbbmknt  (between  vendor  cmd  puircJuuer, 
OH  in  heading  agreement  No.  II.,  orUy  omitting  the  heirs  of  the 
parties). 

Agreement         i,  fhe  said  (vendor),  in  consideration  of  the  sum  of  £         , 
to  purchase,  \  •»  » 

subject  to      doth  hereby  agree  with  the  said  (purchaser)  to  sell  to  him  the 
covenants.      ^'^  (purchaser)  all  his  the  said  (vendor's)  estate,  term,  and 
interest  of  and  in  all  (here  describe  parcels),  for  the  residne  of 
the  term  of  years,  from  the  day  of  ,  1796, 

granted  and  created  by  a  certain  indenture,  dated  the 
(lay  of  ,  1796,  and  made  between  (lessor)^  of  the  one 

part,  and  (lessee),  of  the  other  part,  subject  to  the  rents, 
covenants,  conditions,  provisoes,  stipulations,  and  agreements 
therein  contained,  on  the  part  of  the  lessee  to  be  observed  and 
performed. 

wSq  deSrI?       ^'  ^^  *^  *^*  *^®  ^^  (vendor)  will,  at  his  own  expense, 

an  abstract,    within  one  calendar  month  from  the  date  hereof,  deliver  unto 

the  said  (purcheuer),  or  his  solicitor,  an  abstract  of  the  said 

indenture  of  lease,  and  all  subsequent  deeds  and   writings 

relating  thereto ;  (a)  [but  the  said  vendor  shall  not  be  required 

la)  If  the  vendor  is  to  produce  his  lessor's  title,  substitute  the 
following  clause  for  that  within  the  brackets  :— 

"  And  also  of  the  title  of  the  said  lessor  to  the  said  premises.** 
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to  prodaoe  his  lessor's  title,  oor  to  farnish  any  abstract  thereof,  f*r9t»d^. 

nor  any  othor  evidence  of  anj  deeds,  wiUs,  docnmenta,  or  other  Agntumu 

writings,  or  any  other  matters  whatever  relatiiig  to  or  concern*  ^^rSbue  of 

ing  tiie  title  of  the  said  {Mremises,  anterior  to  the  said  Indenture  iMteMd 

of  the            day  of           ,  ndiereby  the  said  term  was  granted  — 
or  created.] 

3.  And  if  the  solicitor  of  the  said  (jntrchoior)  shall  approve  That  if  pnr- 
of  the  said  title,  the  said  (vendor)  will,  on  receiving  the  said  ^p!J^e  of 
poTchase-money,  and  with  the  concurrence  of  all  necessary  title,  vendor 
parties,  and  at  the  costs  of  the  said  (jnwAowr),  assign  or  reoeiving  hU 
otherwise  efiectoally  assure  the  said  (paroeli)  unto  the  said  £^^|^^' 
{pur(^uuer)j  or  as  he  shall  appoint,  for  all  the  residue  of  the  aasign  pre. 
said  term,  free  from  all  incumbrances,  exoqpt  the  rents,  cove-  porcbaier. 
lumts,  conditions,  provisoes,  stipulations,  and  agreements  so  as 

aforesaid  reserved  and  contained  in  the  original  lease  of  the  said 
premises. 

4.  That  the  said  (vendor)  will  pay,  satisfy,  and  discharge  all  That  rendur 
rates,  taxes,  tithes,  assessments,  and  other  outgoings  for  the  ehuri^^  all 
said  premises  up  to  tiie  day  of  next  tolfSSSta'* 

5.  And  the  said  (purchater)  hereby  agrees  to  pay  the  said 

Bum  of  £         ,  and  also  shall  and  will,  in  and  by  the  said  deed  ^^xrchusor 
of  assignment  to  him,  if  thereimto  required  by  the  said  (vendor)^  to  pay  pur- 
enter  into  a  covenant  thenceforth  to  pay  the  rent  and  perform  and  indem- 
the  covenants  reserved  and  contained  in  the  said  indenture  of  ^Jrai^oove^* 

lease,  and  to  indemnify  the  said  (vendor)  therefrom.  name  in 

original 

6.  And  also  shall  and  will,  if  thereunto  required  by  the  said  ^^^^' 
(vendor),  execute  a  duplicate  or  counterpart  of  the  said  deed  of  requlTed,  to 

covenant,  or  enter  into  a  bond,  in  a  sufficient  penalty  for  pay-  o^Lecnte  a 

'        -f         ^  ^    bondt  &c., 
ment  and  performance  of  the  said  rents,  covenants,  conditi<His,  for  perfonn- 

provisoes,  stipulations,  and  agreements;  the  same  duplicate  or  j^^cove-"^' 

counterpart,  covenant,  or  bond  to  be  prepared  by  and  at  the  nanta. 

costs  of  the  said  (vendor). 

\If  Ume  u  to  be  the  essence  of  the  contraetf  insert  clause  at 
the  end  of  Precedent  No.  XL]     /»  toitnesSj  &c. 


O  3 
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No.  VI. 

AGREEMENT  FOR  THE  SALE  OF  A  FREEHOLD  ESTATE,  AKD 
OF  LEASEHOLD  PREMISES,  DETERMINABLE  ON  Liy£3. 


1.  Vendor  agrees  to  sell  free- 
hold and  leasehold  premises  to 
purchaser. 

2.  Vendor  to  deliver  abstracts 
of  title  of  both  descriptions  of 
property  to  purchaser. 

S  Vendor,  on  receiving  pnr- 
chase-money,  to  convey  and  as- 
sign premises  to  purchaser. 

4.  Agreement  by  purchaser  for 
payment  of  purchase-money. 


5.  Purchaser,  if  thereunto  re- 
quired, to  covenant  for  payment 
and  performance  of  the  rents  and 
covenants  contained  in  the  ori^- 
nal  lease  of  premises. 

6.  That  number  of  acres  and 
ages  of  lives  are  believed  to  be 
correct,  but  are  not  warranted,  to 
be  so. 

7.  Contract  not  to  be  affected 
by  any  damage  or  deterioratian 
in  value  the  property  may  sustain 
before  completion  of  purchase. 


[Insert  headino,  tU  antef  p.  117.] 

Vendor  i.  The  said  (vendor),  in  consideration  of  the  sum  of  £ 

agrees  to  sell 

freehold  and  agrees  to  sell  to  the  said  (^purchaser)  the  fee-simple  and  inheri  • 

pi^^s        ^D<^f  ^^^  ^0°^  incumbrances,  of  and  in  all  (here  describe  the 

freehold  parcels)  \  and  also  tiie  estate,  term,  and  interest  of  him 

the  said  {vendor)^  for  the  residue  of  a  term  of  ninety-nine  yean, 

determinable  on  the  lives  of  (nominees),  granted  and  demised  by 

indenture  bearing  date  the  day  of  ,  and  made 

between  (lessor),  of  the  one  part,  and  (the  origintd  lessee),  of 

the  other  part,  of  and  in  all  (here  describe  leasehold  premises). 

Vendor  2.  And  also  that  the  said  (vendor)  will,  at  his  own  costB. 

to  deliver  .  ,    «  , 

abstt-acts  of    Within  the  space  of  one  calendar  month  from  the  date  hereof^ 

deK^itioM  ^^^^®''  ^^^  *^®  ^^  (purchaser),  or  his  solicitor,  perfect  ab- 

of  property,  stracts  of  the  title  to  the  said  freehold  and  leasehold  premises 

respectively;  but  the  said  (vendor)  shall  not  be  required  to 

produce  the  title  of  the  original  lessor  of  the  said  leasehold 

premises,  or  any  further  evidence  of  title  thereto  than  the  original 

lease  and  all  subsequent  deeds,  writings,  and  evidences  relating 

to  tlie  same. 
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3.  And  also  shall  and  will,  on  or  before  the         day  of  /'reetdmu. 

next,  npon  recdTing  the  said  pnrchase-monej,  hj  good  and    Agnnmeiu 

sufficient  conveyanoes,  assignments,  and  assurances,  to  be  pre-     ^Se  a^  a 

pared  by  and  at  the  costs  of  the  said  (/wncAoMr),  and  with  all     frtiMd 

necessary  parties,  oonv^,  assign,  and  assure  unto  the  said  (pur-        

cioaer),  or  as  he  shall  appoint,  the  said  freehold  and  leasehold  J^^^^ 

IH^emises  respectively,  free  from  all  incumbrances,  except  the  iiurcbaiie- 

rents,  covenants,  and  conditions  contained  in  the  said  original  convf'y  and 

indentnre  of  lease.  awign 

premise*. 

4.  And  the  said  (^purchater)  agrees,  upon  the  said  pre-  Agreement 
mises  being  so  conveyed  and  assigned  to  him  as  aforesaid,  for  payment 
to  pay  to  the  said  (vendor)  the  said  purchase-money,  or  sum  mone\\^*^" 
of£        . 

5.  And  also  that  the  said  (purchcuer)  shaU  and  will,  if  Porcha^or,  if 

,  required,  to 

thereunto  required  by  the  said  (jvendor)^  covenant  in  the  deed  of  coyenant  for 

assignment  of  the  said  leasehold  premises  for  payment  of  the  Mrformam" 

rent  and  performance  of  the  covenants  in  the  said  original  ^'  i*^"^^  ^^^ 

^  covenant*, 

indenture  of  lease  of  the  said  premises  respectively  reserved 

and  contained,  and  to  indemnify  the  said  (vendor)  therefrom. 

6.  That  the  number  of  acres  and  ages  of  the  lives  are  ThatnumUr 

believed  to  be  correctly  set  forth  in  the  original  lease  of  the  _^,  ^f  ^yp^ 

said  premises,  but  are  not  warranted  to  be  so;  but  should  any  are  believed 

.  to  be  correct, 

emnr  appear  to  have  been  made  therein  to  the  prejudice  of  the  but  not 

said  (purduuer)^  such  error  shall  not  vacate  tiie  sale,  but  the  ^•"'"""• 

said  {purchcbser)  shall  accept  such  compensation  as  shall  be 

fixed  by  two  referees,  one  to  be  chosen  by  the  said  (vendor),, 

and  the  other  by  the  said  (pwcha»er\  who,  if  they  cannot 

agree,  shall  call  in  an  umpire,  whose  decision  shall  be  final; 

and  in  case  either  party  shall  refuse  to  appoint  a  referee, 

then  the  referee  appointed  by  t^e  other  party  shall  proceed 

slme,  and  his  decision  shall  be  final  and  conclusive  upon  both 

parties. 

7.  And  further^  that  any  damage  that  may  happen  to  all  or  Contract  not 

any  of  the  said  premises  by  fire,  intmdation,  tempest,  or  earth-  ^y  ^^  ^ 

quake,  ot  diminution  or  total  cesser  of  interest  therein,  by  the  damage  or 
]       .        «  «    t     ,.  t  ,  «    ,  deterioration 

droppmg  of  any  or  all  the  hves  whereon  the  estate  of  the  said  in  value  the 

{tendor)  in  the  said  leasehold  premises  is  determinable  between  P^P^'^y 
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PRECEDENTS. 


Precedent*. 

Agreement 

for  (he 

iaieof  a 

frethM 

estate^  Ac. 

may  softain 
before 
completioii 
of  purchase. 


the  date  hereof  and  the  completion  of  the  purchase,  shall  not  in 
anywise  afiect  or  vacate  the  present  contract,  but  the  whole  of 
snch  losses  shall  be  borne  by  the  said  (^purchater)^  who,  in  like 
manna*,  shall  be  entitled  to  any  increase  of  valoe  that  may 
accme  to  t^  said  premises. 

\_It  toiU  be  proper  to  add  chutes  for  rescinding  the  contract 
in  case  no  title  can  be  made  ;  clause  as  to  errors  in  descripdon^ 
ut  rup.  No,  II.,  clause  7.]     Tn  witnessy  &c. 


AGRB£MENT. 
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No.  vn. 


AGREEMENT  FOB  THE  PUBCHA9E  OF  COPYHOLDS  OF 

IKHERITANGE. 


1.  Vendor  agrees  to  aell  pre- 

mjiies. 

2.  To  deliTer  atsstraet. 

3.  That  if  purebaser  approves 
of  title,  vendor  will  snrreBder  to 

his  use. 

1  Vendor   to    execute   naoal 
deeds  of  trust  and  covenant. 

•5.  PoTcliaBer    agrees  to  pur- 
eiuae,  and  pay  parehaae-money. 

6.  Mataal  agreement  betweoi 
▼eoiior  and  pnrchaaer  to  pay  fees 


and  ebargea  of  their  respeetlve 
counsel  and  solieitors. 

7.  That  all  outgoings  shall  be 
discharged  by  vendor  up  to  the 
time  of  surrender* 

8.  That  purchaser  shall  defVny 
the  expense  of  exandniog  coait- 
rolls,  &C. 

9.  That  purchaser  shall  pay  th<* 
expense  of  surrender  and  admis- 
sion* and  of  the  fine  payable 
thereupon. 


{^Inbert  WRADiSQy  vt  anie,  p.  117.] 

1.  The  said  (vendor)  doth  hereby  agree  with  the  said  par-  Yeador 
chaser  to  seH  to  the  said  (jiurehater)  the  inheritance  in  poe-  [SSSiftf, 
session,  according  to  the  costom  of  the  manor  of  A.,  in  the  county 

of  Somerset,  of  and  in  all  that  [^here  detcribe  copyhold  prt' 
««»],  for  the  price  of  £ 

2.  Also  that  the  said  (vendor)  will,  within  the  space  of  one  To  deUrer 
calendar  month  from  the  date  hereof,  at  his  own  expense,  deliver 

to  the  said  (purchager),  or  his  solicitor,  an  abstract  oi  the  title 
of  him  the  said  (vendor)  to  the  said  copf  hold  premises. 

3.  That  if  the  solicitor  of  the  said  (purehater)  shall  appro\'e  That  if 

of  the  said  title,  then  the  «ud  (vendor)^  and  ail  persons  having  approves  of 
any  estate  in  the  said  copyhold  premises,  shall,  on  or  before  the  HSf'JJ?^** 
day  of  next,  duly  surrender  the  same  premises,  accord-  render  to  hia 
ing  to  the  custom  of  the  said  manor,  to  the  ose  of  the  siud 
{purchaser),  his  heirs  or  assigns,  or  as  he  or  they  shall  direct, 
to  be  holden  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  subject  to  the  ancient  rents,  suits,  and 
services  therefore  due  and  of  ri^t  accustomed  in  respect 
thereof;  but  free  from  all  other  incumbrances  whatsoever. 


use. 
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PRECEDENTS. 


Precedents. 

Agreement 

/or  the 
piirchase<if 
oopyholdeof 
inJuriUmoe, 

Vendor  to 
execute 
luual  deeds 
of  trust  &nd 
covenant. 

Purchaser 
agrees  to 
purchase 
and  pay 
purchase- 
money. 

Mutual 
agreement 
between 
vendor  and 
purchaser  to 
pay  charges 
of  respective 
counsel. 

That  all 
outgoings 
shall  be 
discharged 
by  vendor  up 
to  the  time 
of  surrender. 

That  pur- 
chaser shall 
defray  the 
expense  of 
examining 
court-rolls, 
&c. 


That  pur- 
chaser shall 
pay  the 
expense  of 
surrender 
and  admis- 
sion, and  of 
the  fine 
payable 
thereupon. 


4.  That  the  said  (vendor)^  and  all  other  persons  interested 
in  the  said  copyhold  premises,  will,  on  or  before  the  said 

day  of        ,  execnte  the  usual  deeds  of  tmst  and  covenant  for 
title  of  the  same  premises. 

5.  In  consideration  whereof,  the  said  {^pwrchcLser)  doth 
hereby  agree  with  the  said  {vendor)^  that  on  such  surrender 
being  made  and  perfected,  and  such  deeds  of  tmst  and  covenant 
executed  as  aforesaid,  that  he  the  said  (^pwchcuer)  will  pay 
unto  the  said  (v&ndor)  the  said  sum  of  £ 

6.  And  it  is  hereby  mutually  agreed  by  and  between  the  said 
(vendor')  and  (jmrchcuer)^  that  each  of  the  said,  parties  shall 
pay  the  fees  and  charges  of  his  own  counsel  and  solicitor,  in 
attending  the  investigation  of  the  said  title,  in  the  osnal  and 
ordinary  course  of  business. 

7.  That  all  rates,  taxes,  and  outgoings  payable  for  or  in 
respect  of  the  said  copyhold  premises,  shall  be  paid  by  the  said 
(vendor^  up  to  the  time  of  tlie  surrender  of  the  said  premises 
and  admittance  of  the  said  {purchaser)  to  the  same. 

8.  That  the  said  {purchaser)  shall  de&ay  the  expense  of 
examining  the  court-rolls  of  the  said  manor,  and  of  any  special 
courts  which  may  be  deemed  expedient,  as  also  of  comparing 
the  title-deeds,  wills,  court-rolls,  and  other  evidences  of  title 
with  the  abstract;  the  said  (vendor)  engaging  to  furnish  ab- 
stracts thereof,  and  to  inform  the  sud  (purcha^r)  when  and 
where  such  wills  and  other  evidences  of  title  were  proved  and 
recorded. 

9.  That  the  said  (purchaser)  shall  pay  the  expenses  of  the 
said  surrender,  and  of  all  fees  and  fines  upon  such  surrender  to, 
and  admission  of,  the  said  (purcJiaser)  to  the  said  premises, 
and  that  the  deed  of  trust  and  covenant  shall  be  prepared  by  and 
at  the  expense  of  the  said  (purchaser).  And  for  the  due  perform- 
ance of  the  several  agreements  herein  contained  on  their  respec- 
tive parts,  each  of  them  the  said  parties  hereto  bindeth  himself, 
his  heirs,  executors  and  administrators,  unto  the  other  of  them, 
his  executors,  administrators,  and  assigns,  in  the  sum  of  £  , 
by  way  of  liquidated  damages  for  the  non-performance  of  such 
agreement,  and  not  by  way  of  penalty.     In  loiiness,  &c. 
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No.  VIIL 


2.  Stipnlation  that  pnrchaiie> 
money  shall  be  invested,  to  be 
repaid  to  the  parchaser  in  case 
the  contingency  upon  which  the 
vendor's  title  depends  should  (UL 


1.  Claiue  stipulating  that  part 
of  the  purchase-moneT  shall  be 
inyested  until  one  of  the  convey- 
ing parties  shall  attain  the  age  of 
twenty-one,  and  concur  in  the 
conTeyaace. 

I.  And  WHissEAs  A-  B-  who  is  a  neceuair  party  to  the  ?•"■•  ^^ 

-J  .  X      J  latlngthat 

coDTieyance  of  the  said  premises,  is  now  an  infant  under  the  age  put  of  the 
of  twenty-one  years, — ^viz.,  only  foorteen  years  of  age, — and  is  JJ^n^shall 
ooosequentW  at  present  nnable  to  ooncor  therein,  to  obviate  be  invested 
which  difficulty  it  is  mntoally  agreed  between  the  said  {vendor)  the  convey- 
«nd  (purchater)  that  the  said   porchase-money,  or  sum  of  JjJjPJjJjJ 
£       ,  shall  be  invested  in  some  of  the  public  stocks  or  funds,  twenty-one, 
in  the  names  of  two  trustees,  one  to  be  nominated  by  and  on  fn  th?con- 
the  behalf  of  the  said  (vendor^  and  the  other  to  be  nominated  veyance. 
hy  and  (m  the  behalf  of  the  said  (^purchtuer)^  which  said  trus- 
tees shall  £n)m  time  to  time,  as  the  same  shall  become  due,  pay 
the  interest,  dividends,  and  annual  produce  of  the  said  trust 
nwDeys,  stocks,  fimds,  and  securities,  unto  the  said  (vendor), 
from  the  time  the  sud  (^pnrduuer)  is  let  into  the  possession 
ind  receipt  of  the  rents  and  profits  of  the  said  premises,  until 
the  said  A.  B.  shall  attain  lus  said  age  of  twenty-one  years,  and 
duly  execute  the  conyeyance  of  the  same ;  and  when  and  as  soon 
is  the  said  A.  B.  shall  have  attained  his  said  full  age  of  twenty- 
one  years,  and  duly  execute  the  said  conveyance  of  the  said 
premises  as  aforesaid,  the  said  trustees  shall  pay  or  assign  all 
and  singular  the  sud  trust  moneys,  stocks,  funds,  and  securities, 
unto  the  said  (vendor)^  his  executors,  administrators,  or  assigns ; 
but  in  case  the  said  A.  B.,  on  attuning  his  foil  age  of  twenty- 
one  years,  shall  neglect  or  refuse  to  execute  the  said  oonveyance, 
or  the  said  (vendor)  shall  be  unable  to  obtain  his  ocmcurrenoe 
therein,  within  the  space  of  six  calendar  months  next  afler  the 
said  A.  B.  so  attaining  his  fall  age  of  twenty-one  years  as  afore- 
said; then  the  said  trustees  shall  pay  over  or  assign  all  and 
angular  the  said  trust  moneys,  stocks,  funds,  and  securities, 
unto  the  said  (  purchater)^  his  executors,  administrators,  and 
assigns. 
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^'*'*^^f^'        2.  Ahd  WHEBEAg  the  said  (vendor)  k  only  entitl«d  to  an 
Stipulation     estate  for  life  in  the  said  advowson,  so  that  the  next  presenta- 
chaae  money  ^^^  hereby  contracted  to  be  sold  may  altogetbra*  fail  of  efifect  by 
"^*^s£d  to    ^**  death  in  the  lifetsme  of  the  said  {incumbent);  to  obviate 
be  repaid  to    which  di£5culty,  as  far  as  the  nature  of  the  circomfitances  will 
chaser  in       pannit,  it  is  mntnally  agreed  between  the  said  (vendor)  and 
cam  the         (purchaser)^  that  the  said  pnrchase-money,  or  snm  of  £        , 
upon  wliich    ^hall  be  invested  in  some  of  the  public  stocks  or  funds,  in  the 
^e^deo^adB  °*™®'  ^  ^^^  trustees ;  one  to  be  nominated  by  and  on  the  behalf 
should  nil.     of  the  said  (vendor)^  and  the  other  by  and  on  tJie  behalf  of  the 
said  { purchaser)  f  which  said  trustees  shall  stand  possessed  of 
the  said  stocks,  funds,  and  securities,  and  shall  receive  the  inte- 
rest, dividends,  and  annual  produce  thereof,  and  invest  the  same 
in  like  manner,  so  that  the  same  may  accumulate  in  the  nature 
of  compound  interest,  until  the  avoidance  of  the  said  advowson 
by  the  decease,  resignation,  or  deprivation  of  the  said  (inetm^ 
bent)f  or  the  said  next  presentation  so  contracted  to  be  sold  to 
the  said  purchaaer  fiiiling  of  effect  by  the  death  of  the  said 
(vendor)^  in  the  lifetime  of  the  said  incumbents    And  upon  the 
happening  of  the  former  event,  the  said  trustees  shall  pay  over 
the  said  trust  moneys,  stocks,  funds,  and  securities,  with  all 
intermediate  accumulations,  unto  the  said  (vendor)^  his  execu- 
tors, administrators,  or  assigns;  but  upon  the  happening  of  the 
latter  event,  the  said  trustees  shall  pay  over  the  said  trust 
moneys,  stocks,  funds,  and  securities,  with  all  the  intermediate 
accumulations,  unto  the  said  (purcAaser)^  his  executors,  admi- 
nistratorS;  and  assigns. 
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No.  IX. 

AGREEMENT  FOR  THE  SALE  OK  AN  ESTATE  IN  REVERSION. 


1.  Vendor  agi-ees  to  aell.  5.  Pnrchuer's  solicitor  to  pre- 

pare conveyance;  power  for  Ten- 
dor  to  rencind  sale  in  caaepurchafle 
in  not  completed  at  the  appointed 
time. 


S.  To  deliver  an  abstract. 

3.  On      receiying      porchaae- 
monej  to  convey. 

4.  Parehaaer   agrees    to    pay 
purchase-money. 


6.  Liquidated  damages  elanae. 


[Insebt  hbaddto,  III  ante,  p.  117.] 
1.  The  said  (vendor),  in  consideratioD  of  the  sum  of  £1^00  Vendor 


steryng,  agrees  to  sell  to  the  said  (  purchaser)  all  the  remiun-  ^]^ 
der  or  reversion  of  him  the  said  (vendor)  expectant  OQ  the 
decease  or  sooner  determination  of  the  estate  for  life  of  A.  B., 
&c ,  (temmtfor  life),  of  and  in  all,  &c  {^Hert  detcribe  parcel*,'] 
bat  free  from  all  other  incmnbrances. 

2.  Also  that  the  said  (vendor)  wiU,  at  his  own  expense,  To  ddiver 
within  one  calendar  month  from  the  date  hereof,  deliver  an  •"  »bstract 
abstract  of  the  said  premises,  and  deduce  a  good  title  thereto, 

snbject  to  the  stipolations  hereinafUr  mentioned. 

3.  Also,  on  or  before  the  day  of  ,  on  receiTing  On  leeelving 
from  the  said  (purckaeer)  the  said  snm  of  £1,200,  the  said  ^^^ 
(vendnr)  will  execute  a  proper  conveyance  for  e£fectually  oon-  convey. 
vejing  and  assuring  such  remainder  or  reversion  expectant 

as  aforesaid,  and  all  other  necessary  assurances  unto  the  said 
(purckaaer),  his  heirs  and  assigns,  fne  from  all  incumbrances, 
and  with  the  usual  covenants  for  title  and  for  further  assu- 
rance. 

4.  In  ooNSiDERATioir  whereof  the  said  (puirchater)  doth  Purohaaer 
bereby  agree,  upon  the  execution  of  such  oonvejrances  and  assur-  SS^purehase 
luues  as  aforesaid,  to  pay  unto  the  said  (vendor)  the  said  sum  money. 

of  £1,200. 

5.  And  it  is  hereby  mutually  agreed  between  the  said  parties,  Purdiaser's 
that  the  said  conveyances  and  assurances  shall  be  prepared  by  fihall  prepare 
the  solicitor  of  and  at  the  expense  of  the  said  (pmrhaser)-,  ^^X"" 
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revernon. 

vendor  to 
rescind  sale 
in  case  pur- 
chase is  not 
completed 
at  the 
appointed 
time;  sale 
not  to  be 
vacated  by 
increased 


Precedents,    j^^j  jjj  ^j^^g^  g^^jj  conveyances  and  assurances  shall  not  be  per- 

Agreement    fected  for  execution  on  the  said  day  of  ,  then  and  in 

an  etuue  in   ^^^^  ^^^  ^^®  ^^  (vendor)  shall  be  at  liberty  to  rescind  the 

contract,  provided  nevertheless^  that  this  right  of  rescinding  the 

contract  in  the  event  aforesaid  shall  be  wholly  optional  with  the 

said  (vendor)^  who  may,  if  he  thinks  proper,  still  insist  upon  a 

specific  performance  thereof.    Provided  always^  that  any  increase 

of  value  of  the  said  premises  by  the  decease  of  the  said  QtenaiU 

for  life)  between  the  date  hereof  and  the  time  hereinbefore 

appointed  for  the  completion  of  the  said  purchase,  shall  not  in 

anywise  vacate  or  prejudice  this  present  contract,  or  entitle  the 

value  of  pro-  said  (vendor)  to  call  for  any  increase  of  price  on  that  account; 

time  of  and  in  like  manner  the  said  (purchaser)  must  bear  the  bnrden 

uv^ntu^^    of  all  losses  or  damage  which  may  from  henceforth  happen  to 

the  said  premises  by  fire,  inundation,  tempest,  or  earthquake,  or 

in  any  other  manner  howsoever. 

6.  And  lasdy,  that  for  the  due  performance  of  this  agree- 
ment on  their  respective  parts,  each  of  them  the  said  parties 
hereto  bindeth  himself,  his  hdrs,  executors,  and  administrators, 
unto  the  other  of  them,  in  the  sum  of  X  ,  by  way  of  liqui- 
dated damages,  for  the  due  and  ocact  performance  of  the  above 
agreement,  and  not  by  way  of  penalty.    In  witness^  &c. 


Liquidated 

damages 

clause. 


AGREEMENT. 
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No.  X. 


AGREEMElfr  FOR  THE  PURCHASE  OF  AN  ADVOWSON. 


1.  Vendor  agrees  to  sell. 

2.  To  deUver  abstract. 

3.  To  convey  on  approval  of 
title  by  vendee,  on  receipt  of  pur- 
chftEe-money. 

4.  Pnrcliaser  agrees  to  pay  pur* 
efaaae-money. 

5.  Mataal  agreements  between 
tendff  and  pnrchaser. 


6.  Recitals  contataied  in  docn- 
ments  twentv  years  old  to  be 
sufficient  eyldeiwe  of  fitcts  recited. 

7.  That  in  case  of  avoidance 
prevlons  to  completion  of  pnr- 
chaae,  vendor  wUl  appoint  ven- 
dee's nominee. 

8.  That  agreement  shall  not  be 
affected  by  next  avoidance  devolv- 
ing npon  the  crown. 


[Insert  hkaddvo,  ut  anief  p.  117.] 

1.  The  said  (vendor)  doth  hereby  agree  with  the  said  (/wr-  Vendor 
dia$er)  to  sell  to  him  the  said  {pftrchater)  AU  that  advowsoii  wU. 

or  perpetual  right  of  patronage  and  presentatioo  of  and  in  the 
nctoiy  or  pariflh  church  ol,  &C.,  and  also  all  glehe  lands,  &cj 
ind  the  fee  simple  and  inheritance  thereof,  free  from  incnm- 
brances,  for  the  price  of  £ 

2.  Also,  that  the  said  (vendor)  will,  at  his  oiwn  expense,  To  deliver 
^vHldn  one  calendar  m<»ith  from  the  date  hereof,  deliver  a  fhll  ^°'^'*^ 
tnd  satisfactory  abstract  of  the  title  of  him  the  said  (vendor) 

to  the  said  advowson. 


3.  Also,  that  if  the  said  (purchaeer)  shall  approTe  of  the  To  convey 
ttid  title,  the  said  (vendor),  and  all  neoessaiy  parties,  will  on  aSmyval  of 
the       day  of        ,  now  next  ensuing,  npon  reoeiving  fnm  the  ^tie  by 
nid  (purduuer)  the  said  sun  of  £        ,  at  the  costs  of  the  on  receipt  of 
■id  (purchater),  as  hereinafter  mentioned,  execute  proper  con-  ^igney. 
TCyances  and  assurances  of  the  said  advowson  and  premises 
onto  the  said  (purchater)^  his  heirs  and  assigns,  free  from 
iocmnbrances,  which  said  conveyance  shall  contain  the  usual 
ttd  proper  covenants  for  title,  for  quiet  enjoyment,  freedom  from 
incumbrances,  and  for  further  assunuice.  (a) 

(a)  If  the  title  deeds  relate  to  other  property  of  the  vendor,  Insert 
*«we2,Prec.No.in. 
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Precedents.  4,  j^  ooNpiDEBATiON  whereof,  the  said  (jmrcluuer)  dot 
Agreement  hereby  agree  with  the  said  (vendor)  that  he  the  said  (jfm 
purchase  qf  c^«^)»  ^^^  heirs,  executors,  or  administrators,  will,  on  or  befoi 
an  advawson,  the  day  of  ,  upon  the  execution  of  and  perfecting  sue 
Purchaaer  assurances  as  aforesaid,  pay  unto  the  said  (vendor)^  his  execv 
pJJJJJJJJ^P*^  tors,  administrators  or  assigns,  the  said  purchase-money  or  sui 
money.  of  £ 

Mntoal  5.  And  it  U  hereby  mutudUy  agreed  by  and  between  til 

bS^oa"**    said    (vendor)   and   (purckaaer)^    [Here  insert    clauee    tka 

^m^^a^^     rend(>r  shail  defray  the  expenses  of  diseataiUng  deeds,  getting  i 

outstanding  legal  estate,  ut  ante,  No  II.,  clause  5.] 

Recitals  6.  Also,  that  all  recitals  of  descents,  births,  marriages  am 

docon^nts     <l^ths,  payments  of  money,  heirships,  intestacies,  devises,  vesting 

twenty  of  terms  of  years,  and  all  other  facts  of  what  nature  or  kint 

years,  to  be 

sufflcient       soever,  contained  in  deeds  or  court-rolls  or  wills,  twenty  years  oU 

&cte  ^ted   ^^  upwards,  shall  be  deemed  sufficient  evidence  of  those  facts 

\_Insert  here  that  deed  ofconveyanoe  is  to  he  prepared  by  pmr" 

chaser's  solicitor,  ut  ante.  No.  I.,  clause  7.] 

That  in  case  7.  That  in  case  of  the  decease,  cession,  deprivation,  or  relin* 
previous  10^  quishment  of  the  present  incumbeat,  previously  to  execution  d 
completion  the  conveyance  (otherwise  than  by  the  present  or  any  succeediqg 
vendor  will*  incumbent  being  promoted  to  a  bishopric),  the  said  (veiulop] 
vend^^s  ^^^  ^^^  present  such  person  to  the  said  advowson,  as  tin 
nominee.       said  (pwrchaser)  shall  ncnninate  and  appoint. 

That  agree-  8.  And  that  in  case  the  said  presentation  shall  happen  t( 
not  be  devolve  upon  the  crown,  in  consequence  of  the  present  or  anj 

affected  by     succeeding  incumbent  being  promoted  to  a  bishopric,  eithei 
ance  devolv-  before  or  after  the  said         day  of        ,  this  present  agreemoil 
^e  c^m.      ^^^  ^  "^  nowise  affected  thereby,  nor  shall  the  said  (pur- 
chaser) be  entitled  to  any  deduction  of  price  in  conseqaencf 
thereof.     [^Here  insert  clauses  for  rescinding  contract,  ut  astte^ 
No.  I.,  clause  8.]     In  witness,  &c. 


I 
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No.  XI. 

AGREEMEKI  FOR  THE  SALE  OF  NEXT  PRESENTATION 

TO  A  BENEnCE. 


1.  Vendor  agrees  to  sell. 

2.  To  convey  on  receipt  of  pur 
chase-money. 

3.  That  vendor  will,  at  his  own 
lexpense,  furnish  vendee  with  at- 
tested copies  of  title  deeds,  &c. 


4.  That  agreement  shall  not  be 
affected  by  next  avoidance  de> 
volving  npon  the  crown,  nor  ven* 
dee  be  entitled  to  any  compen. 
sation. 


[LSSEBT   HBADINO,  fU  Oflte,  p.  117.] 

1.  The  said  (vendor)  doth  hereby  agree  to  sell  to  the  said  Vendor 
{purchaser)  for  the  sum  of  £  sterling,  the  first  or  J§]. 
next  turn,  right  of  nomination,  presentation,  and  free  disposition 

I  of  and  to  the  rectory  (a)  or  parish  church  of  C,  in  the  connty  of  D., 
vfaenever  the  same  shall  first  become  void  by  the  death,  resigna- 
lion  or  deprivation  of  the  now  present  incumbent,  or  by  what- 
ever other  ways  and  means  the  said  church  shall  become  T<nd. 
,  [Here  vn»ert  clattse  that  vendor  will  deHver  abttradj  ^.,  ob  m 
'dame  2,  Uut  Precedent.'] 

2.  Also,  that  on  receiving  the  said  purchase-money  or  sum  To  convev 

I  of  £  ,  the  said  (vendor\  and  all  other  necessary  parties,  parehase-^ 
will  execute  a  good  and  sufiicient  grant  or  other  assurance,  of  °ioi>^- 
the  s^d  first  or  next  turn  or  right  of  nomination  or  presentation 
to  the  sud  rectory  (a)  or  parish  church,  unto  the  said  {pwr- 
c&uer),  his  executors,  administrators  or  assigns,  or  otherwise  as 
he  or  they  shall  direct  or  appoint;  which  said  conveyance  shall 
contain  the  usual  and  proper  covenants  for  title,  for  quiet  enjoy- 
ment, and  for  further  assurance,  and  shall  be  prepared  by  and 
at  the  expense  of  the  said  (jpwrchaaer), 

3.  That  the  said  (vendor)  will,  at  his  own  expense,  on  the  Vendor,  at 

execution  of  the  said  conveyance,  deliver  to  the  said  (pwrchater)  expense  to 

fimiish  pur- 
chaser with 
(a)  If  a  vicarage,  substitute  "Ticarage"  for  "rectory."  attested 
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PrecedetOi.    true  and  attested  copies  of  all  and  every  such  tt-'Jtle  deeds 

Agreement    muniments  of  title  relating  to  the  said  rectory  (a)  ^  and  ^ 

the  next      church,  and  by  the  same  conyeyance  to  covenant  for  the  prodn^ 

pre$entation  fion  of  the  originals  in  the  usual  manner,  as  also  to  graal 

future  copies,  or  extracts  thereof.    In  consideration  whered 

copies,  m       tjjg  gj^j^  (jmrchaser)  agrees,  upon  the  execution  of  the  sail 
whereof  pur-  conveyance,  to  pay  to  the  said  (vendor)  the  said  sum  of  £ 
to  ^rc^ue.    [^^'^  insert  cknue  for  rescinding  contract,  vt  ante,  Na  L 
clause  8.] 

Agreement         4.  And  lastly,  that  if  the  now  present,  or  any  sucoeedin| 

affected  by     incumbent  of  the  said  rectory  (a)  shall,  at  any  time  hereafta 

^xtpresen-  during  his  incumbency,  be  promoted  to  a  bishopric,  and  thi 

devolving       right  of  presentation  thereby  devolve  upon  the  crown  [th^ 

^^^^  ^        circumstance  shall  not  affect  the  present  agreement,  or  entitk 

the  said  (piurchcuer)  to  call  for  any  duninution  of  price  or  com< 

pensation;  but,  in  such  case,  the  said  (purchaser)  shall  have 

the  first  or  next  turn  or  right  of  presentation  to  the  said  rectoij 

after  the  crown].  (6)    In  toitnesSf  &c. 


(a)  Or  "  vicarage." 

(&)  If  it  is  intended  that  the  purchaser  shall  receive  compensatioo, 
then  substitute  for  the  words  within  brackets. 

Purchaser  to      A..  "  Then  and  in  such  case  the  purchaser  shaU  be  entitled  ta 

be  entitled  to  .  .        - 

compensa-      a  proportionate  deduction  of  the  purchase  money,  the  amount  ol 

nSt  pres^-  which  shall  be  fixed  by  two  indifferent  persons,  one  to  be  chosen 

tation  shall    by  the  said  (vendor),  and  the  other  by  the  said  (purchaser), 
devolve  upon     ,      . -  .,  .  v  n      n  •  •       ^.       j^ 

the  crown,      who,  if  they  cannot  agree,  shaU  call  m  an  umjore,  whose  deter 

mination  shall  be  final;  and  in  case  either  the  said  (vendor)  a 

the  said  (purchater)  shall  refuse  or  fail  to  name  a  referee,  ^ 

determination  of  the  referee  appointed  by  the  other  party  shall 

be  final  and  conclusive  on  both  parties." 


AGREEMENT. 
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No.  XII. 


AGREEMENT  FOR  THE  PURCHASE  OF  A  CONTINOEKT 
ESTATE  IN  REMAINDER,  BEING  A  LIMITATION  OVER  BY 
WAY  OF  EXECUTORY  DEVISE,  HALF  THE  PURCHASE- 
MONEY  TO  BE  PAID  ON  THE  EXECUTION  OF  THE  CON- 
VEYANCE AND  THE  RESIDUE  TO  BE  INVESTED  IN  THE 
FUNDS,  TO  BE  PAID  OVER  TO  VENDOR  ON  HIS  ESTATE 
BECOMING  ABSOLL^E,  OR  REPAID  TO  THE  PURCHASER 
ON  THE  EXECUTORY  DEVISE  TAKING  EFFECT. 


[Insert  heading,  ut  ante,  p.  117.] 


1.  Vendor  agrees  to  sell. 

8.  Dm  leodytDg  one  moiety  of 
pnrchase-money,  and  on  re- 
naiader  being  mvested,  vendor 
vill  convey,  &c. 


1*7 


3.  Purchaser    agrees    to 
moiety  of  porcbaae-money. 

4.  Mntnal  agreement  between 
vendor  and  purchaiier  as  to  in- 
vestment of  remaining  moiety  of 
purchase-money. 


1.  The  said  (wndor\  in  coosiderBtion  of  the  som  of  £6,500  Vendor 
to  be  piud  or  seemed  in  maimer  hereinafter  mentaooed,  doth  JJJ"** 
i>ereby  agree  to  sell  to  the  said  (pttrcAoMr)  all  that  contingent 

w  execntory  remainder  or  reversion  in  fee,  to  take  e£foct  in  pos- 
sesaon  upon  the  decease  of  R.  &,  the  wife  of  J.  &,  in  case  of 
lier  death,  without  leaving  any  issne  living  at  the  time  of  her 
decease,  of  and  in  all,  &c  [Here  describe  parcels;  msert 
datue  that  vendor  will  deliver  abitract,  ^.,  ut  amte,  Na  IX, 
e]aQse2.] 

2.  Also,  on  or  before  the  day  of  ,  the  said  On  receiving 
{vendor\  on  receiving  from  the  said   (jmrchaser)  the  snm  Sfn^clSe- 

of  £3,250,  being  one  moiety  of  the  said  purchase  money,  and  money,  and 

on  remainder 
tile  said  (jM#rcAa«er)  concurring  with  him  as  to  the  invest-  being 

ment  and  application  of  the  remainder  thereof,  he  the  said  V^q^^^^H 
(vender),  and  all  other  necessary  parties,  will  execute  a  proper  convey, 
conveyance  for  conveying  and  assuring  such  remainder  or  rever- 
sion expectant  and  contingent  as  aforesaid,  onto  the  said  (^pw- 
c&owr),  his  heirs  and  assigns,  free  from  all  incumbrances  and 
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Precedents. 

Agreement 

/or  the 

purchase  qfa 

contingent 

estate  in 

remaindert 

Ac. 

Purchaser 
agrees  to  pay 
moiety  of 
purchase- 
money. 

Mataal 
a^eement 
between 
vendor  and 
purchaser  as 
to  invest- 
ment of 
remaining 
moiety  of 
purchase- 
money. 


executory  limitations,  except  as  aforesaid,  with  the  usual  cove- 
nants for  title  and  for  further  assurance,  such  conveyance  to  be 
prepared  by  and  at  the  costs  of  the  said  {purchaser), 

3.  In  consideration  whereof  the  said  (^purchctser)  doth 
agree,  upon  the  execution  of  such  conveyance  and  assurance  as 
aforesaid,  to  pay  unto  the  said  (yendor)  the  said  sum  of  £3^50, 
and  to  enter  into  the  stipulations  and  agreements  respecting  the 
remainder  of  the  said  purchase-money,  as  are  hereinafter  ex- 
pressed and  contained. 

4.  And  it  is  herd^  mutwtlly  agreed  by  and  between  all  the 
said  parties  hereto,  that  the  sum  of  £3,250,  the  residue  of  the 
said  purchase  money  or  sum  of  £6,500,  shall  be  invested  in  the 
£3  per  cent,  consols,  in  the  names  of  two  trustees,  one  to  be 
appointed  hj  the  said  (vendor),  and  the  other  to  be  appointed 
hj  the  said  (purchaser),  who  shall  stimd  possessed  of  the  same, 
upon  trust,  that  in  case  the  estate  of  the  said  (vendor)  shall 
become  absolute  in  the  said  premises,  by  the  death  of  the 
said  R.  S.,  without  leaving  issue  living  at  the  time  of  her 
decease,  to  pay  over  or  transfer  the  said  stock,  together  with  the 
dividends  and  intermediate  accumulations  unto  or  into  the  name 
of  the  said  (vendor),  his  executors,  administrators  or  assigns, 
or  otherwise  as  he  or  they  shall  direct  or  appoint.  And  in  case 
the  said  R  S.  shall  die  and  leave  any  issue  Hving  at  the  time 
of  her  decease,  then  to  pay  or  transfer  the  said  stock,  interest, 
and  dividends,  unto  the  said  (purchaser),  his  executors,  admi- 
nistrators or  assigns,  or  otherwise  as  he  or  they  shall  direct  or 
appoint.  \^Add  clause  that  time  shall  form  part  of  the  essence 
of  the  contract,  ut  arUe,  No.  II.,  clause  8 ;  If  liquidated  damages 
are  to  be  given,  add  also  clause  6,  ut  ante,  No.  IX.,  p.  138.] 
In  witness,  &c. 
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No.  XTTT. 


AOR£E^IENT  FOR  THE  PURCHASE  OF  TITHES. 

1.  Vendor  agrees  to  sell,  and  |     2.  On    payment  of  parchaae- 
irendee  to  ptorchase.  j  money  porcbaaer  shaU  be  entitled 

I  to  tithes. 

[Insert  Heading,  ut  ante,  p.  117.] 

1.  The  sjud  (vendor),  in  cwsideration  of  £         to  be  paid  by  Vendor 

the  said  {purch4uer),  doth  hereby  agree  to  sell,  and  the  said  and  vendee  ' 
(pnnAaser)  to  purchase,  all  those  the  great  or  rectorial  tithes  ***  P«rcha«*. 
or  tenths  of  com,  grain,  and  hay,  yearly  arising,  issuing,  grow- 
ing, increasing,  and  renewing  ont  of  and  upon,  or  belonging  to  the 
nctoiy  of  B.,  in  the  county  of  C;,  and  also  all  moduses,  commu- 
tation of  tithes,  and  also  the  yearly  rent-charge  or  sum  of 
JE300,  for  which  the  said  tithes,  in  pursuance  of  the  acts  for 
the  commutation  of  tithes  in  England  and  Wales,  haTe  been  com- 
nuled  as  a  gross  yearly  rent-charge  in  lieu  of  the  said  tithes, 
wi&  powers  of  distress  and  entry  in  case  of  nonpayment  thereof. 
[Here  mtert  clause  thai  vendor  wUlfunmh  abstraci,  ^. ;  to 
eucute  conveyance  on  approval  of  title,  ifc. ;  alto  agreement 
fionpurchater  to  pay  purchase  money,  ut  ante,  No.  X.,  clauses 
2, 3,  4.] 

2.  That  on  payment  of  the  said  purchase-money,  the  said  On  receipt  of 
{purchaser)  shall  be  entitled  to  the  said  rent-charge  from  the  moneyto' 

day  of  \_Add  clauses  for  rescinding  contract,  ut  oon^ey.  *«• 

ante,  No.  XL,  clause  8.] 


VOL.  L 
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No.  XIV. 


AGREEMENT  FOR  THE  ENFRANCHISEMENT   OF 

COPYHOLDS. 


Lord  agi*ees 
to  sell  and 
enfranchise. 


To  deliver 
abstract. 


1.  Lord  aicrees  to  sell  and  en- 
franchise. 

2.  To  deliver  abstract. 

3.  If  title  is  approved  of,  to 
convey  to  purchaser  on  receipt  of 
purchase-money. 


4.  Lord  to  be  at  the  expense  of 
disentailing  deeds,  fcc. 

5.  To  retain  title  deeds,  but  to 
furnish  attested  copies  at  his  own 
expense. 

6.  If  purchaser  objects  to  title, 
vendor  to  be  at  liberty  to  rescind 
the  contract. 


If  title  is 
approved  of, 
to  convey  to 
purcha^jer  on 
receipt  of 
purchase- 
money. 


[Insert  Heading,  ut  ante,  p.  117.] 

1.  The  said  (hrd)  doth  hereby  agree  with  the  said  {copyholder) 
to  sell  to  him  the  freehold  and  inheritance  in  fee  simple  of  and 
in  all,  &c.  [describe parcels],  with  all  commonable  rights,  privi- 
leges and  appurtenances  thereunto  belonging,  now  held  bj  the 
said  {copyholder)  for  an  estate  of  inheritance  by  copy  of  court-roll 
at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manw, 
enfranchised  from  all  fines,  heriots,  fealty  suits  and  services,  for 
the  price  of  £750. 

2.  That  the  said  (lord)  vrill,  at  his  own  expense,  within  one 
calendar  month  from  the  date  hereof,  deliver  a  foil  and  satisfac- 
tory abstract  of  the  title  of  him  the  said  (hrd)  to  the  fee 
simple  and  inheritance  of  the  said  manor. 

3.  That  if  the  solicitor  of  the  said  (copyholder)  shall  approve 
of  the  title,  the  said  (lord),  or  his  heirs,  and  all  other  necessary 
parties,  will,  on  or  before  the  day  of  ,  on  receiving  from 
the  said  (copyholder),  his  heirs,  executors,  administratoirs  or 
assigns,  the  said  purchase-money  or  sum  of  £  ,  execute  a 
proper  conveyance,  and  all  other  necessary  assurances,  for  effeo^ 
taally  conveying  and  assuring  the  fee-simple  and  inheritance  ol 
the  said  hereditaments  and  premises,  with  all  rights,  easementa, 
privileges  and  appurtenances  thereunto  belonging,  free  from  al 
incumbrances,  and  enfranchised  as  aforesaid,  unto  the  said  (copf 
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holder)^  his  heirs  and  assigns,  or  to  snch  nses  and  in  snch  ^ff^tients. 

manner  as  he  or  they  shall  direct  or  appoint,  such  conveyance  to  Agrttment 

be  prepared  by  and  at  the  expense  of  the  said  {copyholder).  ^J^fuhiMt^ 
{Imert  here  agreement  by  copyholder  to  pay  purcheue-money,      mmt  of 

frf  ante,  No.  X.,  clanse  4.]  copyhM: 

4.  That  Qord)  idll  be  at  the  expense  of  all  disentailing  deeds,  Lord  to  be  at 
as  also  of  getting  in  outstanding  estates,  &c.     \Insert  here  of  dliK»nt;iil- 
clcam  tlua  recitals  of  certain  facts  in  ancient  deeds  shall  he  J^  detds, 
deemed  sufficient  evidence  thereof  for  identity  of  parcels,  ut 

oate,  Ko.  XL,  clauses  4,  5,  6.] 

5.  That  the  said  (lord)  shall  retain  the  title  deeds  and  muni-  To  nt.m 

ments  of  title  relating  to  the  said  premises,  but  sliall  at  his  i,,,^  f„       * 

own  expense,  on  the  execution  of  the  said  conveyanr  e,  furnish  the  '"''">''' 
.,  ,  \  attr-tt'i 

said  {copyholder)  with  true  and  attested  copies  of  all  such  title  Qo\n(.< .  i  his« 

deeds  and  muniments  of  title,  and  also  enter  into  the  usual  o«nexicnhc. 

coveDant  for  their  production  to  the  said  (copyholdtr),  his  heirs 

or.  assigns,  and  to  furnish  attested  or  other  copies,  extracts, 

or  abstracts ;  but  such  covenant  to  become  void,  in  case  the 

said  (lord)  should  sell  the  said  manor  or  any  portion  of  the 

same,  and  deUver  over  the  same  title  deeds  and  muniments  of 

title  to  the  purchaser  thereof  and  procure  such  purchaser  to 

enter  into  the  same  or  the  like  covenants. 

6.  And  lastly,  that  if  the  said  (copyholder)  shall  make  any  jf  pmciiafcr 

objection  to  the  title,  the  said  (lord)  shall  be  at  libertv,  if  he  shall  o.^J''*^'-*  ^". 

"I  ....  title,  vol. dor 

tiunk  fit, by  notice  in  writing  under  his  hand,  to  annul  the  sale,  and  to  l>c  at 

thereupon  such  sale  shall  become  absolutely  void,  and  the  said  rpHp^njj  Jjjp 

(copyholder)  shall  be  repaid  all  the  reasonable  costs  expended  contract. 

by  him  in  respect  of  such  contract,  and  each  contracting  party 

shall  be  placed  in  the  same  situation  as  if  no  such  contract  had 

been  ever  entered  into;  unless  the  said  (copyholder)  shall,  within 

the  space  of  twenty -one  days  next  after  receiving  notice  from 

the  said  (lord),  agree  to  accept  the  title  unconditionally.     And 

snch  right  of  the  said  (lord)  to  annul  the  sale  as  aforesaid 

shall  not  be  considered  to  be  waived,  or  in  any  manner  affected 

by  any  negotiation  as  to  any  snch  objection  or  requisition,  or 

any  attempt  or  endeavour  to  obviate  such  objection  or  to  remedy 

any  defect  that  may  be  objected  to.    In  witnesSy  &c. 
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CHAPTER  II. 

CAPACITY  OF  CONTRACTING  PARTIES. 

L  As  TO  THE  Vendor. 

1.  JoiiU  Tenants, 

2.  Mental  Capacity, 

3.  Infants. 

4.  Married  Women, 

5.  Tenants  m  Tail, 

6.  Tenants  for  Life, 

7.  Tenants  pur  autre  Vie, 

8.  Tenants  for  Years, 

9.  Copyholders  and   Tenants  of  Custom' 
ary  Estates, 

0.  Bankrupts  and  their  Assignees, 

1.  Corporations, 

2.  Traitors  and  Felons. 

3.  Aliens, 

4.  Mortgagee,    * 

5.  Trustees, 

6.  Cestuis  que  trust, 

7.  Persons  who  have  already  parted  with 
their  Estates, 

8.  Donees  of  Powers, 

9.  Executors  and  Administrators, 

luntary  orFraudulent  Conveyances, 
HE  Purchaser. 

ddable  Purchases, 

'S  capable  of  purchasing,  and  yet 

pable  of  holding, 

fRS    totally    disabled  from   pur- 
asing. 
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chap^ii.  ^xth  very  few  exceptions,  all  persons  of  fall 
Capacity  0/  age,  and  not  labouring  under  legal  disabili- 
^part^y  ties,  are  capable  of  entering  into  a  contract  for 
—  the  sale  or  purchase  of  real  property,  whick 
will  in  most  instances  not  only  be  binding  apon 
themselves,  but  upon  their  representatives  aisa 
A  tenant  in  tail,  however,  forms  an  exception  to 
the  latter  rule,  as  his  contract,  although  it  may 
be  enforced  against  himself,  cannot  be  so  against 
the  issue  in  tail,  much  less  against  the  remainder- 
man or  reversioner,  because  the  latter  claims  per 
formam  doniy  and  not  through  the  tenant  in  tail : 
(3  Rep.  41,  b. ;  Cavendish  v.  TVorsley,  Hob. 
203 ;  Ross  v.  Ross,  1  Cha.  Cas.  161  ;  Herbert 
V.  Frean,  2  Eq.  Ca.  Abr.  28,  pi.  34 ;  Kirham 
V.  SmUh,  Ambl.  518 ;  S.  C.  1  Ves.  260  ;  HinUm 
V.  Hintoii,  1  Ves.  sen.  632,  634;  Bumahy  v. 
Griffin,  3  Ves.  277  ;  Fletcher  y.  Toilet,  5  ib.  13; 
see  also  Wealev.  Lower,  1  Eq.  Ca.  Abr.  266.)  Nor 
has  the  recent  Fine  and  Recovery  Substitution 
Act  (3  &  4  Will.  4,  c.  74)  made  any  alteration 
in  the  law ,  in  this  respect ;  for  it  draws  a  clear 
distinction  between  contracts  to  sell  entered  into 
by  tenants  in  tail,  and  actual  assurances  made  by 
them  under  the  provisions  of  that  act,  and  ex- 
pressly provides  that  no  disposition  by  a  tenant 
in  tail  shall  be  of  any  force  unless  evidenced  by 
deed ;  and  no  disposition  resting  only  in  contrOitA 
shall  be  of  any  force  notwithstanding  it  shall  be 
made  or  evidenced  by  deed.  (Sect.  40.)  But 
notwithstanding  that  a  contract  by  a  tenant  in 
tail  will  not  bar  the  entail,  or  pass  any  actual 
interest  in  the  land  itself  to  the  purchaser,  still, 
the  tenant  in  tail  himself  is  personally  bound  by 
such  contract,  and  a  court  of  equity  will  compel 
him  to  carry  it  into  effect  by  decreeing  a  specific 
performance  (stat.  1  Will.  4,  c.  36,  8.  14,  rul< 
15;  Horcliff  Y.  Warsley,  1  Cha.  Cas.  234 
Sayle  v.  Freeland,  2  Ventr.  320  ;  Legate  v 
Sewell,   1   P.  Wms.  91 ;    Radford  v.  Wilson,  i 
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AtL  815 ;  Botekr  v.  AUingUm,  1  Bro.  C.  C.    ^■^"• 
72);  and  now   under   a   rule  (15)   framed  in  Caparuwo/ 
pnrsnance  of  the  statute   1  Will.  4,  c.  36,  the  ^^arttfiy 
eonrt  is  empowered  to  execute  a  decree  against  a 
taiant  in  tail,  who  is  in  prison  for  contempt 
for  refusing  to    convey  in  pursuance  of  such 
contract.     But  a  contract  of  this  kind,  if  only 
partially  carried  into  effect,  must  fail  of  effect 
if  the  tenant  in  tail  should  happen  to  die  before 
it  is  completed.     As  a  general  rule,  however, 
a  person  may  dispose  of  an  interest  at  least  com- 
measurate  in  point  of  duration  with  the  estate 
which  !ie  himself  takes  in  the  premises.    Thus,  a 
tenant  in  fee-simple  absolute  may  convey  that, 
or  any  ksser  estate  he  may  think  proper.     If  he 
has  only  a  base  fee,  he  may  convey  any  estate 
commensirate  with  such  base  fee.     Joint  te- 
nants,   teaants    in    common,    and    coparceners, 
may  also  convey  their  estates  to  a  purchaser, 
with  this  only  difference,   that  where  a  joint 
tenant  coLveys   away  his  interest  to   a  third 
party,  the  jointure  is  thereby  severed,  so  that 
the  purchaser  and  the  other  joint  tenant  will 
hold  the  knds  as  tenants  in  common:  (Litt.  s. 
292 ;  2  Bkc.   Com.   185 ;  York  v.  Stone,  1  Eq. 
Ca.  Abr.  293 ;  S.  C.  1  Salk.  158  ;  Sym's  case, 
Cro.  Bliz.  33;  Co.  Litt.  192,  a ;   Clark  v.  Turner, 
2  Vem.  323.)     A  tenant  for  his  own  life,  or 
the  lib  of  another,  may  pass  that  estate,  or  he 
may  create  any  lesser  interest,  not  exceeding  in 
point  (f  duration  that  which  he  himself  takes  in 
the  Lad.     A  lessee  for  years  may  either  assign 
his  wlule  term,  or  grant  an  under-lease  ;  and  a 
eopyholer  may  transfer  his  copyhold   estates. 
A  tenait  in  tail  can,  however,  under  certain 
circumsances,  dispose  of  even  a  larger  estate 
than  he  himself  takes  in  the  premises  ;  for  if 
there  be  no  protector  of  the  settlement  (or  if 
there  be,  and  he  can  procure  such  protector's 
consent),  le  may,  by  adopting  the  proper  mode 
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of  assurance,  pass  an  estate  not  merely  determin- 
able with  his  estate  tail,  but  an  estate  in  fee- 
simple  absolute,  discharged  of  all  estates,  rights, 
titles,  interests,  and  powers,  to  take  effect  after 
the  determination,  or  in  defeasance  of,  such  estate 
tail.  Nor  is  it  in  all  cases  necessary,  to  ena1>le 
a  party  to  convey,  that  he  should  take  any  aclaal 
estate  or  interest  in  the  land  ;  for  he  may  sell 
under  a  mere  naked  authority  ;  as  where  es^ecu- 
tors  sell  under  a  power  of  sale  contained  in  a 
will 

Persons  taking  limited  interests  also  may  have 
an  absolute  power  of  disposition  conferreil  upon 
them,  as  a  tenant  for  life  or  years  with  s  po^ver 
of  appointment  over  the  whole  fee ;  aid  there 
are  instances  in  which,  notwithstanding  i  person 
may  have  disposed  of  all  his  estate,  b)th  legal 
and  equitable,  in  the  premises,  he  may  stiU  retain 
both  a  selling  and  a  conveying  power ;  as  where 
a  man  makes  a  post-nuptial  settlement,  convey- 
ing the  entire  fee  to  trustees  upon  trist  for  his 
wife  and  children  ;  which  conveyance,  notwith- 
standing it  passes  both  his  legal  anl  equitahle 
estate  in  the  premises,  does   not   deprivd  the 
settlor  of  the  power  to  sell  and  convey  th«  pro- 
perty to  a  purchaser  for  valuable  considerstion  ; 
and  a  conveyance  so  made  will  be  as  effetual, 
both  to  the  legal  and  equitable  estate,  as  f  the 
trustees  to  whom  it  had  been  previously  con- 
veyed,   and  every  person  claiming  or  eititled 
under  it,  had  concurred  therein.     Nor  wil  the 
circumstance  of  the  purchaser's  having  ecpress 
notice  of  the  prior  voluntary  settlement  at  all 
tend  to  invalidate  the    conveyance :  (Sat.  27 
Eliz.  c.  4 ;   Gooch^s  case^  5  Co.  60,  a  ;  Evelyn  v. 
Templar,  2  W.  Bla.  1019  ;  Goodsight  v  Moses, 
2  Bro.  C.  C.  148;  Doe  v.  Manning,  9  Bst,  59; 
Doe  V.   Hopkins,   ib.   70  ;    HiU  v.  Bihop  of 
Exeter,  2  Taunt.  69 ;  Doe  v.  BoirieU,  oB.  &  A. 
131  ;  GuUy  v.  Bishop  of  Exeter,   10  B.  &  C. 


CAPACITY  OF  CONTRACTINO  PABTIES.        153 

601 ;  Buckle  v.  MUcheU,  18  Ves.  110;  M^ealfe   C"iL"' 
v.  Pulvertoft,  ib.   183  ;  see  also  1  Mad.  Pract   capaotffqf 
272,  2nd  ed.;  Curriev.Mnd,  1  MyL  &  Cra.  17.)  ""^SS^ 

Formerly  a  person  who  had  nothiog  beyond  gj^TTJ" 
a  mere  right  of  possession  or  property  was  dis-  wMseaakm 
abled  firom  conveying  it,  upon  the  ground  that  ^JJjSie.*" 
thereby  pretended  titles  might  be  granted  to 
monied  men,  and  so  cause  strife  and  litigation 
(Co.  Litt.  214  ;  Chesterfield  v.  Jansen^  1  Atk. 
301,  3  Bla.  Com.  290),  whereby  justice  might 
be  trodden  down,  and  the  weak  oppressed.  Still 
this  did  not  affect  the  sale  of  estates  in  remainder 
or  reversion  ;  and  even  contingencies  and  mere 
possibilities  might  have  been  released.  And 
notwithstanding  that  such  rights  could  not  at 
law  (unless  coupled  with  an  interest)  have  been 
conveyed  or  assigned  over  to  a  stranger  (Shep. 
Touch.  238 ;  Arthur  v.  Bokenham,  1 1  Mod.  152 ; 
Wright  v.  Wright^  1  Ves.  411),  yet  they  were 
assignable  in  equity ;  and  even  at  law  the  as- 
signor would  have  been  bound  by  estoppel ;  for 
which  purpose  a  fine  was  at  one  time  generally 
used,  though  it  was  afterwards  determined  that 
a  deed  was  sufficient. 

Thus  the  law  stood  until  the  passing  of  the  Executory 
act  7  &  8  Vict.  c.  76,  which,  amongst  other  rendcrti 
things^  enacted  "  that  any  person  might  convey,  JJJjJJJ^J^^. 
by  deed,  any  such  executory  interest,  right  of  vict.  c.  loe. 
entry  for  condition  broken,  or  future  estate  or 
interest,  as  he   should  be  entitled  to,    or  pre- 
sumptively entitled  to,  in  any  freehold,  copyhold, 
or  leasehold  land  or  personal  property,  or  any 
part  of  such  interest,  right,  or  estate  respec- 
tively."    This  statute  was,  however,  repealed 
by  an  act  passed  in  the  following  session  (8  &  9 
Vict.  c.  106);  but  by  the  5th  section  of  the 
latter  statute  it  is  enacted,  that  after  the  first 
day  of  October,  1845,  a  contingent,  an  executory, 
and  a  future  interest,  and  a  possibility  coupled 
with  an  interest  in  any  tenements  or  heredita- 

h3 
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^**^*  "*    naents,  of  any  tenure,  whether  the  said  object 
Capacity  of  of  the  gift  OF  limitation,  or  such  interest  or  pos- 
^^dHus^  sibilitj,  be  or  be  not  ascertained  ;  also  a  right  of 
—       entry,  whether  immediate  or  future,  and  whether 
vested  or  contingent,  into  or  upon  any  lands  or 
hereditaments  in  England,  or  of  any  tenure,  maj 
be  disposed  of  by  deed  ;  but  that  no  disposition 
shall  by  force  only  of  this  act  defeat  or  enlarge 
an  estate  tail ;  and  that  every  disposition  by  a 
married  woman  shall  be  made  conformably  to 
the  provisions  of  the  Fine  and  Recovery  Sub- 
stitution Act  (3  &  4  Will.  4,  c.  74,  s.  1.) 
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SECTION  I. 


AS   TO   THE  VENDOR. 

1.  Joint  Tenants. 

2.  Mental  Capacity, 

3.  Infants. 

4.  Married  Women. 

5.  Tenants  in  Tail. 

6.  Tenants  for  Life. 

7.  Tenants  pur  autre  Vie. 

8.  Tenants  for  Years. 

9.  Copyholders  and  Tenants  of  Custom- 

ary Estates. 

10.  Bankrupts  and  their  Assignees. 

11.  Corporations. 

12.  Traitors  and  Felons. 

13.  Aliens. 

J  4.  Mortgagees. 

15.  Trustees. 

16.  Cestuis  que  trust. 
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tenante 


1.  Joint  Tenants. 

Notwithstanding  that  the  right  of  survivor-  Joint 
sliip  is  one  of  the  properties  incidental  to  an  *''"'" 
estate  in  joint  tenancy,  this  right  may,  neverthe- 
less, be  defeated  by  an  alienation  to  a  stranger, 
which,  by  destroying  the  unity  of  both,  severs 
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Chap^ii.  ^jjg  joint  tenancy  and  turns  it  into  a  tenancy  in 
At  to  the  common  (Litt.  s.  292 ;  2  Blac.  Com.  185 ;  8  Rep. 
vendor.     ^^^  ^y^  -^y^^  {j^  Order  to  accompUsh  this,  so  as  to 

affect  the  legal  estate  in  the  lands,  the  severance 
must  be  made  by  an  actual  conveyance  ;  yet  in 
equity — ^notwithstanding  a  different  opinion  for- 
merly prevailed  {Mttsgrave  v.  Dashwood,  2  Vem. 
45,  63) — a  mere  contract  to  sell  wiU  sever  the 
joint  tenancy :  {Parteriche  v.  Powlett,  3  Atk. 
When  an  54 ;  2  Ves.  634 ;  Brawn  v.  Raindle,  3  Ves.  256.) 
^inttenancy  -^^  there  are  instances  where,  though  an  estate 
will  survive  in  joint  tenancy  will  survive  at  law,  it  will  not 
**  ^^'  do  so  in  equity,  even  although  no  act  be  done  to 
sever  it ;  as,  for  example,  where  two  persons 
purchase  lands  which  are  conveyed  to  them  as 
joint  tenants,  one  of  whom  pays  more  money 
than  the  other,  in  which  case  a  court  of  equity 
will  not  permit  the  survivor  to  take  the  benefi- 
cial interest  in  the  premises,  but  simply  the  dry 
legal  estate  of  his  deceased  co-tenant :  (Lake  v. 
Gibson,  1  Eq.  Ca.  Abr.  291 ;  Petty  v.  Styward^ 
1  Ch.  Rep.  31.)  The  same  rule  of  equity  vdil 
also  prevail  where  lands  are  purchased  for  the 
purpose  of  carrying  on  a  joint  undertaking,  as 
for  the  erection  of  buildings  or  improvements, 
or  for  the  purpose  of  carrying  on  a  trade.  Upon 
the  latter  principle,  therefore,  a  new  lease  ob- 
tained by  one  partner  of  premises  connected  with 
the  partnership  business  will  enure  for  the 
benefit  of  both,  although  the  partner  who  ob- 
tains it  does  so  clandestinely  and  solely  upon  his 
own  account ;  and  upon  a  like  principle,  where 
one  joint  tenant  expends  money  to  any  amount 
in  repairs,  or  in  obtaining  the  renewal  of  a 
lease,  or  in  any  way  expends  money  in  the 
necessary  improvement  of  the  joint  property,  it 
will  give  him  a  lien  upon  the  land,  which  will 
survive  to  his  representatives,  for  whom  the 
surviving  joint  tenant  will  hold  the  land  as  a 
trustee. 
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2.  Mental  Capacity. 

Mentfil  capacity  in  the  parties  is  requisite  to  chaip^ii. 
the  validity  of  every  legal  instrament ;  conse*  a*  to  the 
qaently,  idiots  and  madmen  are  disabled  from  *«^* 
entering  into  a  contract  (Co.  Litt  247,  a);  and  Mental 
after  a  lanatic  is  so  found  by  inquisition,  his  '"v^^- 
committee  may  vacate  the  agreement  and  avoid 
all  his  acts  during  the  time  he  has  been  found 
to  have  been  of  unsound  mind  (Clerk  by  Cam" 
mittee  v.  Clerk^  2  Yem.  412  ;  Addiion  by  Com- 
mittee V.  Dawson,  ib,  678  ;  RitUer  by  Committee 
V.  RicBevy  1  Eq.  Ca.  Abr.  279),  as  may  also  his 
heir  after  his  death.  This  the  latter  may  do 
either  by  entry  or  ejectment.  But  the  com- 
mittee of  a  lunatic  cannot  maintain  ejectment ; 
their  only  remedy  is  through  the  medium  of  the 
Ck)urt  of  Chancery.  It  has,  indeed,  been  laid 
down  in  books  of  high  legal  authority,  that  the 
lunatic  himself,  in  case  he  should  recover  his 
senses,  cannot  avoid  acts  done  by  him  during 
his  insanity,  upon  the  ground  that  no  man  shall 
be  allowed  to  stultify  himself  or  plead  his  own 
disabiHty  (39  Hen.  6,  42;  Co.  Litt.  247,  a; 
Stroud  V.  Marshally  Cro.  Eliz.  398) ;  and  not- 
withstanding the  principles  upon  which  courts 
of  equity  generally  relieve  appear  to  entitle  the 
lunatic  to  relief,  there  does  not  appear  to  be  a 
single  case  in  which  the  plea  of  non  compos  by 
the  party  himself  before  inquisition  has  been 
allowed.  In  one  case,  indeed  {Bonner  v.  Thwaites, 
Toth.  130),  it  is  said,  the  Court  of  Chancery  will 
not  retain  a  bill  to  examine  the  point  of  lunacy. 
But  the  strictness  of  this  rule  is  now  in  some 
degree  relaxed  ;  so  that  even  in  a  court  of  law, 
although  a  defendant  has  not  been  allowed  to 
put  in  a  plea  of  dum  non  fait  compos  mentis,  yet 
where  an  action  has  been  brought  upon  an  in- 
strument executed  by  him  whilst  he  was  out  of 
his  senses,  he  has  been  permitted  to  plead  non 


vendor. 
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Chap.  II.  ^^  factum  to  the  instrument,  and  to  give  the 
4i?^i?*  insanity  in  evidence  in  support  of  that  plea 
{Yates  V.  Boen^  Str.  1104;  Smith  v.  Carr,  re- 
ferred to  in  1  Fonbl.  Eq.  49,  n.  d, ;  Bagster  v. 
Earl  of  Portsmouth,  5  B.  &  C.  170);  and  it 
seems  monstrous  to  suppose  that  a  court  of  equity 
would  refuse  to  interfere  to  relieve  a  party  from 
a  contract  entered  into  by  him  whilst  in  a  state 
of  insanity,  particularly  if  the  other  party  was 
aware  of  the  lunatic's  state  of  mind  at  the  time, 
which  is  a  far  stronger  case  than  drunkenness, 
the  latter  of  which  a  court  of  equity  has  per- 
mitted to  be  set  up  as  a  defence  against  a  specific 
performance  (Rich  v.  Sydenhamy  1  Cha.  Cas. 
202  ;  Johnston  v.  Medlicott,  3  P.  Wms.  130,  n. 
a),  even  though  the  defendant  was  not  drawn 
into  drink  by  the  plaintiff:  {Cragg  v.  ffolme, 
mentioned  in  a  note  to  Cooke  v.  Clayworth,  18 
Ves.  14  ;  Spiers  v.  Higgons,  cited  1  Mad.  Pr. 
303,  2nd  edit;  Cole  v.  Robins,  Bull.  N.  P.  172 ; 
Pitt  V.  Smithy  3  Camp.  N.  P.  C.  33  ;  FerUon  v. 
Holhway,  1  Stark.  N.  P.  C.  126  ;  Gore  v. 
Gibson,  13  Mee.  &  Wels.  623.)  But  equity  will 
interfere  no  further,  where  the  defendant  sets 
up  drunkenness  as  his  defence,  than  by  denying 
to  enforce  a  specific  performance  of  an  agreement 
obtained  under  those  circumstances  ;  conse- 
quently, the  court  will  not  decree  the  agreement 
to  be  delivered  up,  but  will  leave  the  parties  to 
their  remedy  at  law.  And  a  very  strong  case 
must  be  made  out,  before  a  court  of  equity  will 
allow  drunkenness  to  prevail  as  a  defence  against 
the  specific  performance  of  a  contract ;  for  even 
if  the  transaction  were  entered  into  whilst  the 
party  was  intoxicated,  still,  if  it  can  be  show^n 
that  he  understood  the  nature  of  it,  and  that  no 
unfair  advantage  was  taken  of  his  situation,  the 
agreement  would  nevertheless  be  enforced:  (  Cory 
V.  Cory,  1  Ves.  19  ;  Ersk.  Inst.  447  ;  Heinec- 
cius,  lib.  c.  14,  s.  392  ;  Puffendorff,  lib.  1,  c,  4, 
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s.  8;  Pothier  TraUe  de$  ObliffoHonSy  p.  1,  ch.  1,    ^«^"- 
s.  1,  art.  4.)     But  it  seems  that,  even  at  law,    a*  to  tht 
where  the  party  had  heen  drawn  into  drink  by     '^l^- 
the  eomiiyance  of  the  plaintiff,  and  in  that  state 
had   been   induced  to  execute  a   legal  instru- 
ment upon  which  an  action  is  brought,  he  may 
allege  his  drunkenness  and  the  fraud  practised 
upon  him  by  the  plaintiff,  as  a  defence  to  such 
action:  {Cole  v.  Robins,  Bull.  N.  P.  172  ;  PUi 
V.   Smith,  3  Camp.  N.  P.  C.  33  ;  Sentence  v. 
Po(de,  3  Car.  &  Pay.   1  ;  Brandon  v.  Old,  ib. 
440  ;  Fenton  v.  ffoUoway,  1  Stark.  126.) 

It  is  only  whilst  a  lunatic  is  labouring  under  Lon^ic  may 
derangement  that  he  is  incapacitated  from  enter-  contracts 
ing  into  a  contract ;  for  during  his  lucid  inter-  J^iJ 
vals  his  legal  capacity  is  restored,  and  he  again  interrai. 
becomes  capable  of  performing  acts  binding  both 
upon  himself  and  his  representatiyes,  which  no 
subsequent  recurrence  of  the  disorder  can  invali- 
date. (Swin.  72.)  Even  the  fact  of  a  person 
being  confined  in  a  madhouse  will  not  necessarily 
invalidate  an  instrument  executed  by  him  during 
a  lucid  interval,  if  the  latter  fact  can  be  clearly 
shown  ;  as  in  the  case  mentioned  by  Lord  Eldon 
in  McAdam  v.  Walker  (1  Dow.  179),  in  which 
his  lordship  said  he  had  been  concerned,  where 
a  gentleman  who  had  been  some  time  insane, 
and  was  confined  at  Richmond,  made  a  wilL  It 
was  of  large  contents,  proportioning  the  different 
divisions  with  the  most  prudent  care,  with  a  due 
regard  to  what  he  had  previously  done  for  the 
objects  of  his  bounty,  and  in  every  respect  pur- 
suant to  what  he  had  declared  before  his  malady 
he  intended  to  have  done.  And  it  was  held 
that  he  was  of  sound  mind  at  the  time  and,  conse- 
quently, that  the  will  was  valid.  Nice  questions 
have,  therefore,  often  arisen  as  to  what  will 
amount  to  such  a  remission,  or  intermission,  of 
the  disorder  of  insanity  as  to  constitute  a  lucid 
interval ;  a  subject  upon  which  it  is  impossible 
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CHAP^n.    ^  j^y  down  any  fixed  or  general  rules,  as  each 
As  to  the     particular  case  must  ever  depend  upon  its  own 

T"     individual  circumstances.      {NeiU  v.  Morley,  9 

Ves.   478  ;    Hall  v.    Warren,  ib.  605  ;     Cart- 
wright  V.    Cartwright,    1   Phill.    100.)     It  has, 
indeed,  been  said  that  when  the  fact  of  lunacy 
was    once   established  by   clear  evidence,     the 
fact  that  the  party  is  restored  to  as  perfect   a 
state    of   mind    as    he    previously    possessed, 
should    be    proved    by  evidence  equally   clear 
and  satisfactory :  (3  Bro.  C.  C.  444,  in  a  note 
to  Attorney-  General  v.  Pamther,)     But  this  is 
not  the  law  now.     (Ex  parte  Holylandy  1  i  Ves. 
10  ;    White  v.  WUsoUy  13  Ves.  89.)     And,  in 
several  modem  cases,  the  acts  of  parties  who 
once  laboured  under  insanity  have   been   held 
valid,  notwithstanding  they  were  not  restored 
to  quite  as  perfect  a  state  of  mind  as  they  had 
previously  enjoyed.     (See  1  Dowl.  179  ;  NeiU 
V.  Morleyy  9  Ves.  478  ;  Hall  v.  Warren^   ib. 
605  ;  Ex  parte  Holyland,  11  Ves.  10  ;    White 
V.  Wilson,  13  Ves.  87 ;  White  y.  Driver,  I  Phill. 
84  ;  Cartwright  v.   Cartwright,  ib.   100.)     For 
the  memory  which  the  law  considers  as  a  sound 
memory  is   where  a  person  has  a  sufiicient  un- 
derstanding to  dispose  of  or  manage  his  property 
with  judgment  and  discretion,  which  must   he 
collected  from  his  actions,  words  and  behaviour 
at  the  time.     StiU  it  will  not  be  sufiicient  to 
show  that  the  lunatic  has  done  an  act  a  man  in 
his  senses  might  have  done,  as  that  may  happer 
in  many  ways  ;  it  must  be  shown  that  the  act 
proceeded  from  judgment  and  deUberation,  other- 
wise the  presumption  of  lunacy  continues.     (Co 
Litt.  246,  n.  1.)     The  evidence  ought  to  go  t< 
the  state  and  habits  of  the  lunatic  {Levy  v.  Linda 
3  Mer.  85),  and  not  rest  merely  upon  an  acci 
dental  interview  with  an  individual,  an  occa- 
sional instance  of  self-possession,  or  his  giving 
a  plain  answer  to  a  common  question.     It  is  re- 
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quisite  to  show  sanity  and  competence  at  the  ^^^''^•"- 
time  of  the  act  to  which  the  lucid  interral  refers  Aatotke 
(  fFhite  Y.  WUson,  13  Ves.  88)  ;  for  it  would  he  ''^' 
going  much  too  far  to  infer  from  circumstances 
too  trivial  in  themselves  to  mark  that  restora- 
tion of  mind  which  is  requisite  to  enahle  a  per- 
son  to  manage  his  affairs,  a  conclusion  so  general 
as  that  a  person  who  has  been  clearlj  proved 
insane  has  so  far  recovered  the  use  of  his  reason 
as  to  be  capable  of  performing  acts  binding  upon 
himself  and  others.  And  notwithstanding  a 
lunatic  may  dispose  of  his  property  during  a  lucid 
interval,  still  a  title  received  through  a  person  in 
such  circumstances  should  be  received  with  great 
caution,  as  it  will  be  incumbent  upon  the  per- 
son claiming  under  any  assurance  by  the  lunatic 
to  show  that  such  assurance  was  executed  dur- 
ing a  lucid  interval.  (See  Attorney- General  v. 
Pamther,  3  Bro.  C.  C.  441  ;  Hall  v.  Warren^ 
6  Ves.  606  ;  see  also  1  Prest.  Abs.  331.) 

Although  a  lunatic  cannot,  whilst  he  continues  Lunatics  11M7 
such,   bind  himself  by  an  agreement,  yet,  like  ^JJ^MeT 
an  infant,  he  may  in  certain  instances  be  bound  be  bound  by 
by  the  acts  of  other  parties  ;  as,  for  instance,  ^'S^^^itLt. 
where  a  contract  has  been  entered  into  by  the 
ancestor  of  a  lunatic,  the  former  of  whom  dies 
without  having  completed  it,  or  where  the  legal 
estate  is  outstanding  in  a  lunatic.  Until  recently, 
however  (see  stats.  4  Geo.  2,  c.  10  ;  43  Geo.  3, 
c.  75),  lunatics  could  not  have  conveyed  unless  a 
commission  had  been  previously  taken  out ;  but 
now,  under  the  late  stat.  4  Will.  4,  c.  60,  they  are 
empowered  to  convey  though  not  so  found  by 
inquisition,  so  that  now  no  objection  can  be  taken 
to  a  titie  upon  the  ground  that  the  legal  estate  is 
outstanding  in  a  lunatic. 

If  fines  or  recoveries  have  been  levied  or  ^^«  ^ 
suffered  by  an  idiot  or  lunatic  in  person,  they  levied  or 
cannot  be  impeached  {MansfielcTs  case,  12  Rep.  SfatiJ^^^ 
124  ;  Hugh  Lemurs  case,   10  ib.  42  ;  1  Prest.  cannot  after- 
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Chap.  II.  ^^g  33^^.  ^^^  j^  ^jjj  ^^  otherwise  if  the  tenant 
to  the  precipe  be  made  by  deed  (3  Atk.  312  ; 
2  Ves.  403)  ;  or  if  the  party  appear  by  attorney; 
because,  being  non  compos  mends,  he  is  incapable 
of  appointing  an  attorney  :  (12  Rep.  124  ;  Col- 
linson  on  Idiots  and  Lun.  413,  et  seq,  ;  see  also 
Co.  Litt.  247  ;  2  Blac.  Com.  335  ;  Prest.  Shep. 
Touch.  21,  n.  100.)  And  notwithstanding  the 
fine  or  recovery  of  a  non  compos  will,  generally 
speaking,  be  as  eflPectual  in  equity  as  at  law,  still, 
where  any  fraud  has  been  practised  {Rushlei/  v. 
Mansfield,  Toth.  42  ;  Wright  v.  Booth,  ib.  166; 
Coleby  v.  Smith,  1  Vern.  205  ;  Addison  v.  Mas- 
cal,  2  ib.  678)  or  those  assurances  have  been 
obtained  by  any  undue  means,  though  a  court  rf 
equity  will  not  absolutely  set  them  aside,  it  will 
nevertheless  relieve  the  injured  party  by  treating 
those  who  have  taken  under  those  assurances 
in  the  light  of  trustees,  and  decree  them  to 
reconvey  the  estate  to  the  parties  prejudiced  by 
the  fraud.  (Day  v.  Hungat,  1  Roll.  Rep.  115 ; 
see  also  Vern.  307  ;  1  Ves.  289  ;  Clark  v.  Ward, 
Pre.  Cha.  150  ;  Co.  Litt.  365,  n.  17  ;  1  Fonbl. 
Eq.  53,  n.  A.) 
w^Stei  Witli  respect  to  persons  of  weak  intellects, 
iect8,howfar  but  not  actually  insane,  there  is  nothing  to  pre- 

enterinVtoto '^^^^  *^®^^  entering  into   contracts  which  wiB 
contracts,      not  be  relieved  against  even  in  equity,  unless 

some  kind  of  fraud  has  been  practised  upon  them. 

{Osmond  v.  Fitzroy,  3  P.  Wms.  129.) 

3.  Infants, 

m  ^*b£d  fi^  If  an  infant  enter  into  a  contract  for  the  sale 
entering  into  or  purchase  of  an  estate,  he  can  neither  enforce 
contracts.  ^  Specific  performance,  nor  can  it  be  enforced 
against  him  ;  for  courts  of  equity,  acting  merely 
upon  equitable  principles,  will  not  lend  their  aid 
where  the  remedy  is  not  mutual ;  and  as  a 
specific  performance  could  not  be  decreed  against 
an  infant,  it  shall  not  be  enforced  at  his  suit : 
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[Flight  r.  Bolland,  4  Russ.  298  ;  see  also  ffotoett   ^■^"• 
V.  George,  1  Mad.  Eep.  1  ;  Lawrenson  v.  Btttler,    ^\^J^ 

1  Sch.  &  Lef.  13.)     Yet  if  he  contracts  to  buy      ' 

an  estate  and  pay  a  deposit,  he  cannot,  in  the 
absence  of  fraud,  recover  it  back,  because  he 
declines  to  complete  the  purchase  ;  although  it 
would  be  otherwise  if  he  could  show  that  any 
fraud  has  been  practised  upon  him  :  {Capes  v. 
Button,  2  Rass.  357  ;  Wilson  v.  Keane^  Peake 
Add.  Cas.  196.) 

A  contract  of  an  infant  may  be  confirmed  by  How  ur 
Mm  after  he  attains  his  majority,  and  which,  if  JntenSninto 
once  done,  cannot  afterwards  be  avoided  by  him ;  *>y  «>  inOnt 
for  all  such  acts  and  deeds  of  an  infant  as  are  SSed  by*°' 
merely  voidable  may    be  ratified  by  him  when  JSiSin^hU 
te  comes  of   age  :  (Bac  Abr.  Infancy,  c.  3  ;  miOority. 
1  Woodes.  Vin.  Lect.  400  ;  Zouch  v.  Parsons^ 
3  Bur.  1805  ;  Gibbs  v.  Merrell,  3  Taunt.  313  ; 
Goode  V.  Harrison,  5  B.  &  Aid.  159  ;  B.  v. 
Inhcdntants  of  ChUlingworth,  4  B.  &  C.  100.) 
Consequently,  if  an  infant  makes  a  lease  render- 
ing rent,  and  accept  rent  after  he  is  of  full  age, 
be  cannot  afterwards  avoid  the  lease  :  (Ashfield 
V.  Ashfield,  Sir  W.   Jones,    157  ;    Clayton  v. 
Ashdown,  9  Vin.  Abr.  393,  pi.  4.) 

So  where  an  infant,  on  coming  of  age,  mort-  !«*■»*  m»y 
gaged  his  property  to  a  lessee  by  deecj  reciting  il^'^ted 
the  lease  granted  during  his  nonage,  it  was  held  Sjrtog  hit 
to  have  confirmed  the  lease.     {Story  v.  Johnson,  minority. 
Exch.  June  26,  July  5,  2  You.  &  CoU.  586). 
And  if  a  person  continues  in  possession  (without 
objection)  after  his  full  age  of  premises  leased  to 
him  during  his  infancy,  such  continuance  will  be 
construed  as  a  ratification  of  j;he  lease,  and  render 
him  liable  even  for  the  arrears  of  rent  which 
accrued  during    his   minority  :    (I    Roll.  Abr. 
Enfants  (K),  731  ;  Ketset/s  case,  Cro.  Jac.  320 ; 
Kifton  V.  Elliott,  2  Bulstr.  69  ;  Evelyn  v.  Chi^ 
Chester,  3  Burr.  1719  ;  Baylis  v.  Dineley,  3  M. 
&  S.  480  ;  Holmes  v.   Blogg,  8  Taunt.   35  ; 
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CHAF^n.    2  Steph.  N.  P.  2962 ;  Chitt.  Cont.   153  ;  see 

^iJdJr^    also  2  Co.  Litt.  172,  308  ;  1  Roll.  Abr.  731 ; 

— '     Godb.  363  ;  Franklin  v.    TTiamlniry,   1   Vera. 

132.)     But  by  the  statute  7  Geo.  3,  c.  26,  s.  6, 

all  contracts  for  the  purchase  of  annuities  with 

any  person  under  twenty-one  years  of  age  are 

declared  to  be  void  ;  and  the  persons  who  shall 

procure  or  solicit  the  grant  of  any  annuity,  &c. 

from  any  minor,  are  made  liable  to  punishment 

by  fine  and  imprisonment. 

Howfitran        But  notwithstanding   an  infant  will  not  be 

iwboumf by  Compelled  to  perform  specifically  any  agreement 

the  acts  of     entered  into  by  him  respecting  his  real  estate 

during  his  minority,  yet  there  are  cases  in  which 

he  will  be  bound  by  the  acts  of  others  ;  as  in 

the  case  of  an  infant  heir  or  devisee,  who  will 

become  bound   by  the  acts  of  his  ancestor  or 

testator  ;  as  will  also  the  infant  heirs  of  trustees 

and  mortgagees.     As  to  the  statutes  enabling 

infant  mortgagees  and  trustees  to  convey,  see 

infra  1 3,  under  the  head  of  Trustees. 

4.  Married  Women, 

Married  A  married  woman  is  disabled  from  entering 

^Ttoted  **"  into  a  contract  relating  to  her  real  estate  during 

from  entering  her  covcTture,  without  her  husband's  concurrence; 

*tract«°"'       *"<^  cv^n  with  such  concurrence  she  can  only 

convey  her  estate  or  interest  by  adopting  certain 

modes  of  assurance,  enacted  by  the  legislature 

for  that  express  purpose.     The  way  by  which 

this  was  formerly  effected  was  by  fine  or  recovery^ 

though  more   frequently  by  the  former.     Bu^ 

fines  and  recoveries  have  been  lately  abolishe4| 

?  by  the  statute  3  &  4  Will.  4,  cTH^  which  substi^ 

tutes  a  more  simple  mode  of  assurance  in  theilj 

stead,  and  by  which  every  married  woman,  n. 

being  tenant  in  tail^  is  enabled  by  deed  to  di 

pose  of  or  release  any  estate  on  her  lands,  whi 

she  alone,  or  she  and  her  husband  in  her  rig^ 

may  have  therein.   (Sects.  40,  77.)  But  to  rend 
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each  an  assurance  valid,  it  is  necessary,  not  only    Cha»^i  . 

that  both  husband  and  wife  should  concur  therein    -^fJjVj?* 

(ib,\  bat  also  that  she    should  be  examined  .     —  * 

separate  and  apart  from  her  husband,  before  a 

judge  or  master  in  Chancery,  or  by  the  commis- 

sloners  appointed  under  the  act,  as  to  her  freedom 

and  consent  (sects.  77,  79) ;  in  addition  to  which, 

the  deed  must  be  duly  acknowledged  according 

to  the  terms  prescribed  by  the  act.     (Sect.  80.) 

This  act  does  not,  howerer,  extend  to  lands  held 

by  copy  of  court  roll,  to  which  a  married  woman, 

or  her  husband  in  her  right,  may  be  seised  and 

entitled  for  an  estate  at  law,  in  any  case  in  which 

anj  of  the  objects  to  be  effected  by  this  clause 

coald,  before  the  passing  of  this  act,  have  been 

eflfected  by  her  in  concurrence  with  her  husband, 

by  surrender  into  the  hands  of  the  lord  of  the  , 

Bianor  of  which  the  lands  may  be  parcel.     (Sect. 

77.)     And  where  a  disposition  is  made  under 

this  act  by  a    married  woman  tenant  in    tail 

(sect  40),  or  protector  of  a  settlement,  it  must  be 

enrolled  like  other  disentailing  deeds.  (Sect.  41 .) 

But  the  Court  of  Common  Pleas  is  empowered 

to  dispense    with   the    husband's    concurrence 

where  he  has  become  insane,  or  is  living  separate 

from  her,  in  any  case  in  which  his  concurrence 

is  required  by  the  act ;  but  without  prejudice  to 

the  rights  of  the  husband  existing  independently 

of  this  act.     (Sect.  91.) 

Under  a  power  of  appointment,   a  married  Married 
woman  may  convey,  without  her  husband's  con-  ^SJ^SSbt 
currence,  in  the  same  manner  as  if  she  were  sole  J  ^TJJ^i 
{Harris  v.  Graham,  1  Roll.  Abr.  329,  pi.  12  ;  "^^ 
2  ib.  247,  pi.  6  ;    Gibbons  v.  Moulton,  Finch. 
346 ;  Daniel  v.  Upl^,  Latch.  39  ;  Godb.  327 ; 
pi  419  ;  Bayley  v.    Warburton,  2  Com.  494  ; 
TonUimon  v.  Dighton,   1   P.  Wms.    149  ;  Pea- 
cocke  V.  Moncke,  2  ib.  190  ;  Allen  v.  Papwarth, 
1  Ves.  sen.  163  ;  Grigby  v.  Cor,  ib.  517);  and 
it  is  immaterial  whether  the  power  be  given  to 
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■  a  feme  sole,  and  she  afterwards  marries 
(Gibbons  v.  Moullon,  Finch.  346;  CkurckUlv, 
Dibbm,  2  Ed.  252),  or  to  a  womao  who  is  maf' 
ried,  and  afterwards  becoming  a  widow  marries 
t^ain  (Bayley  v.  Warburton,  2  Com.  494) ;  aa 
in  both  instances  she  may  execute  the  power 
without  her  husband's  concurrence ;  nor  has 
the  Fine  and  Recovery  Substitution  Act! 
(3  &  4  WiU.  4,  c.  74)  at  all  restricted  her  I 
disposing  power  in  this  respect.  The  act,  I 
in  fact,  provides  in  express  terms  that  any  power  1 
of  disposition  thereby  given  to  a  married  woman  | 
shall  not  interfere  with  any  power  which,  inde-  I 
pendently,  of  this  act,  may  be  vested  in  her,  so  I 
as  to  prevent  her  exercising  such  power,  except  I 
so  far  as  by  any  disposition  made  under  this  act  1 
she  may  be  prevented  from  so  doing,  in  conse-  ' 
quence  of  such  power  having  been  suspended  or 
extinguished  by  such  disposition.  (Sect.  78.) 
But  notwithstanding  that  a  power  of  appoint- 
ment will  enable  a  married  woman  to  convey 
away  her  estate  in  the  same  manner  as  if  she 
were  sole,  it  will  not  empower  her,  without  her 
husband's  concurrence,  no,  not  even  in  equity,  to 
enter  into  any  contract  respecting  it ;  the  reason 
of  which  is,  that  a  power  of  appointment  can  only 
be  executed  by  pursuing  the  precise  terms  pre- 
scribed by  the  instrument  by  which  such  power 
was  created,  and  consequently  cannot  include  a 
mere  agreement  to  sell,  which  is,  in  fact,  a  mere 
contract  by  a  married  woman,  who,  as  such,  is 
incapable  of  becoming  a  contracting  party  ;  and 
although  she  can  convey,  in  pursuance  of  a 
power  of  appointment,  without  her  husband's 
concurrence,  it  is  exceedingly  doubtful  whether 
she  can  convey  lands  which  she  holds  as  trustee, 
without  his  joinit^  in  the  conveyance.  Mt-. 
Preston  says  that  the  better  opinion,  sanctioned 
by  uniform  practice,  is,  that  as  to  estates  of  &ee~ 
htJd  which  a  married  woman  has  as  a  troste^. 
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Chaf.  II. 


no  effectual  conveyance  can  be  made  bj  her 

alone,  and  therefore  she  and  her  husband  used    ^^J^^ 

to  convey  by  fine  or  recovery.     (1  Prest.  Abs.       —  * 

337.)     The  same  object  may  be  now  effected  by 

an  assurance    under    the    Fine  and  Recovery 

Substitution  Act  (3  &  4  Will  4,  c.  74,  sects.  40, 

77,  78,  80). 

The    next    subject    for    our    consideration  Power  of 
will  be  the  power  or  control  which  a  husband  SSf^i?*^" 
has  over  his  wife's  real  property  ;  as  also  the  property, 
extent   of  his  power  of   disposition    over    the 
same. 

Where  a  married  woman  is  entitled  to  freehold  Hosband'i 
land,  either  in  fee  simple,  fee  tail,  or  for  life,  the  £^tion 
husband  and  wife  are  seised  of  the  same  in  right  ©▼w  wife'* 
of  the  wife,  which  confers  a  sufficient  estate  upon 
the  husband  to  empower  him   to    convey  the 
whole  of  his  wife's  interest,  subject  only  to  her 
right  of  entry,  until  which  time  her  estate  wiU 
he  in  the  alienee  of  the  husband.     (1  Inst.  351, 
a ;  273,  h\  326, 6  in  note  ;  Polyhlank  v.  HawkinSy 
Doug.  329  ;  Took  v.    Glasscock,   1  Saund.  250, 
253  ;  Catlin  v.  MUner,  2  Lutw.   1421,    1425.) 
But  he  is  unable,  either  by  contract  or  convey- 
ance, to  alienate  her  lands  without  her  consent 
and  concurrence,  so  as  either  to  be  binding  upon 
herself  or  her  representatives.  {Daniel  v.  Adams, 
Amb.  495  ;  Emery  v.  Wase,  5  Ves.  846.)    Cases 
have,  however,  occurred  in  which  a  husband, 
having  entered  into  an  agreement  for  the  sale  of 
his  wife's  property,  has  been  compelled  to  obtain 
her  concurrence  {Hall  v.  Hardy,  3  P.  Wms.  187 ; 
Barrington  v.  Home,  2  Eq.  Ca.  Abr.  17,  pi.  7  ; 
Morris  v.   Stevenson^   7  Ves.  474  ;   Wheeler  v. 
Newton,  Pre.   Cha.   16  ;  Haddon^s  case,  Toth. 
205 ;     Griffin  v.    Taylor,   ib.    106  ;    see    also 
I   Withers  v.  Pinchard,  ib.  475,  cited  ;  Costigan  v. 
Hastier,  10  Ves.  505  ;  see  also  Rtist  v.  Whittle, 
Toth.  94  ;  Griffin  v.  Taylor,  ib.  106  ;  Berry  v. 
Wade,  Finch.  180  ;   Winter  v.  UEvreux,  2  P. 
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chap^ii.   -^njg^  i^g^  n^  ^^  .  j^jj^  ^ijgj^  ijj^^g  Ijg^jj  instance 
-^»tott«    of  committing  him  to  prison  till  such  concurrence 
— '     was    obtained.     But   a  practice   so  utterly  at 
variance  with  the  principle  that  a  married  woman 
shall  in  nowise  be  compelled  to  alienate  her  landf 
has  been  since  highly  disapproved  of ;  and  Mans- 
field, C.  J.  once  observed  that  "  nothing  can  be 
more  absurd  than  to  allow  a  wife  to  be  compelled 
to  levy  a  fine  through  the  fear  of  her  husband's 
being   sued   and  thrown    into   gaol,   when   the 
general  principle  of  law  is,  that  a  married  w^omaa 
shall  not  be  compelled  to  levy  a  fine."     (JDatfis 
V.  Jones,  2  B.  &  P.  New  Rep.  269  ;  Martin  v. 
Mitchell,  2  Jac.  &  Walk.  425.)      Sir  Thomas 
Plumer,  also,  in  Howell  v.    George  (1  Mad.  7), 
highly  disapproved  of  the  practice  of  compelling 
the  husband  to  procure  his  wife's  concurrence ; 
as  did  also  Lord  Eldon,  in  Emery  v.  Wase  (8  Ves. 
505),  in  which  latter  case  he  said  "  there  was 
quite  difficulty  enough  to  make  him  pause  before 
he  should  adopt  it."   (See  also  Mortlock  v.  BuUer^ 
10  Ves.  305  ;  Cooth  v.  Jackson,   16  ib.  367.) 
Upon  the  whole,  therefore,  it  appears  that  if  it 
can  be  made  clear  that  the  husband  really  ia 
unable  to  procure  his  wife's   concurrence,   the 
court  would  not  decree  an   impossibility;  espe- 
cially if  the  husband  were  to  offer  to  return  all  the 
money  with  interest  and  costs,  and  to  answer  aU 
damages  incurred  by  the  purchaser  in  respect 
of  the  contract.     (3  P.  Wms.  190,  in  a  note  to 
Hall  V.  Hardy ;  see  also   Otitread  v.  Round,  4 
Vin.  Abr.  403,  pi.  4  ;  Daniel  v.  Adams,  Am 
495  ;   Emery  v.  fVase,  5  Ves.  848  ;  Morris 
Stevenson,  7  ib.  478.) 
As  to  lease-        With  respect  to  the  wife's  leasehold  property 
of  ^e  wifa*^  unless  settled  upon  her  previously  to  her  m 
riage,  her  husband  will  have  an  absolute  powi 
of  disposition  over  it,  and  may,  therefore,  withoi 
her    concurrence,    bind    her  by   his   contract 
which,    though    she    survive     him,    she 
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nevertheless  be  decreed  to  perform  specifically :    ^^"• 
(Steed  V.  Cragh,  9  Mod.  43).  litSt,?' 

As  the  husband  was  disabled  from  binding  bis  —  ' 
wife  hj  any  contract  respecting  her  freehold  ^^^^^ 
lands,  so,  in  like  manner  was  be  unable,  without 
8uch  consent,  to  deprive  her  of  her  dower  by  an 
alienation  of  the  laiids  upon  which  such  right  of 
dower  had  once  attached ;  and  so  the  law  still 
remains  with  respect  to  husbands  married  prior 
to  1884  ;  but  those  married  subsequently,  are,  by 
the  late  Dower  Act  (stat.  3  &  4  Will  4,  c.  105), 
empowered  either  by  deed,  will,  or  caniracty  to 
de&ff  their  wives  of  their  right  to  dower.  (Sects. 
6, 7.) 

The  husband  might,  even  before  the  Dower  a«  to  her 
Act  above  referred  to  (3  &  4  Will  4,  c.  105^  *^'*^- 
have  defeated  his  wife's  freebench,  either  by 
a  contract  or  an  actual  surrender,  a  widow  of  a 
copyholder  being  only  entitled  to  her  freebench 
out  of  the  lands  her  husband  actuaUy  died  pos* 
sessed  of  (Benson  v.  Scott,  Carth.  275  ;  Hintan 
v.  Hintan,  2  Ves.  sen.  631  ;  Goodmn  v.  fVtns* 
fnore,  2  Atk.  526  ;  Rex.  v.  Inhabitants  ofLopen, 
2  T.  R.  580  ;  Broum  v.  Raindle,  8  Ves.  256  ; 
2  Wat  Cop.  74)  ;  and  his  power  of  alienation  is, 
in  this  respect,  unaffected  by  any  subsequent 
enactment. 

Where  a  married  woman  is  tenant  in  tail,  she  ^^^ 
may,  with  the  concurrence  of  her  husband,  and  astanuioe 
provided  the  deed  be  duly  acknowledged  by  her,  JJ^J^ui^y 
confer  as  valid  a  title  as  an  ordinary  tenant  in  conyey  her 
tail  can  do.     The  power  of  a  tenant  in  tail  to  S2S!** 
bar  his  estate  and  execute  a  conveyance  to  a 
purchaser  will  be  fully  treated  of  when  we  come 
to  treat  of  contracts  entered  into  by  tenants  in 
tail 

With  respect  to  acknowledgments  by  married  Acknowiedg- 
women,  the  37th  section  of  the  statute  3  &  4  mwried^ 
Will  4,  c.  74,  enables  every  married  woman,  ^<>™«»- 
unless  she  be  tenant  in  taU,  to  dispose  of  lands 
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powers  of  a 
married 
woman  as 
protector  of 
a  settlement. 


Operation  of 
the  late  Real 
Property 
Act. 


by  deed  ;  but  her  husband  must  concur  in  such 
deed,  and  it  must  be  acknowledged  by  her. 

The  powers  of  a  married  woman  as  the  pro* 
tector  of  a  settlement  under  the  proyisions  of  the 
Fine  and  Recovery  Substitution  Act  (3  &  I 
Will.  4,  c.  74),  will  be  treated  of  hereafter,  whffl 
considering  the  dispositions  which  tenants  in  tail 
are  empowered  to  make  under  the  provisions  d 
this  act. 

The  6th  section  of  the  recent  statute  8  &  9 
Vict.  c.  106,  enacts  that  every  disposition  by  S 
married  woman  shall  be  made  conformably  t0 
the  provisions  of  the  statute  3  &  4  Will.  4,  c.  7^ 
above  cited,  and  by  a  subsequent  section  (sect  7)^ 
married  women  are  empowered,  after  the  1st  cl 
October,  1845,  by  a  deed  made  conformably  to 
the  said  act  of  the  3  &  4  Will.  4,  c.  74,  to  dis- 
claim any  estate  or  interest  in  any  tenements  or 
hereditaments. 


Tenants  in 
tail  em- 
powered to 
dispose  of 
entailed 
estates  hy 
means  of 
fines  and 
recoveries. 


5.   Tenants  in  Tail, 

The  restrictions  imposed  by  the  statute  di 
donis  (13  Edw.  1),  by  which  tenants  in  tail  weri 
restrained  from  alienating  their  estates  for  i^ 
longer  period  than  their  own  Uves,  were,  aftel 
various  devices  had  been-  attempted,  at  lengtbi 
evaded  by  means  of  fines  and  feigned  recoveries; 
two  modes  of  assurance  that  at  length  became  ao 
inseparably  connected  with  entailed  estates,  as  to 
form  one  of  their  inherent  properties  ;  so  that  a 
condition  or  proviso  restraining  a  tenant  in  tail 
from  levying  a  fine  or  suffering  a  recovery  waa 
considered  repugnant  to  the  nature  of  his  estate^ 
and  consequently  void.  (Taltarum*8  case,  12 
Edw.  4,  14  by  pi.  16  ;  Co.  Litt.  223  (b),  22i  (a); 
Sondarfs  case^  9  Rep.  128;  Foy  v.  Hinde,  refer- 
red to  in  Fearne  Cont.  Rem.  257,  n./;  PocU^ 
case,  Moor.  810,  cited  Cro.  Jac.  69  ;  Taylor  and 
Shawy  Cart.  6,  22  ;  Collins  v.  Flummery  1  .F* 
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Wms.  104  ;  Corhtts  case,  1  Rep.  83  ;  MOdmay's  C"^"- 
|«Me,  6  ib.  40  ;  Mary  PortingtofCs  case,  10  Rep.  As  to  the 
86 ;  Herce  v.  Win,  1  Ventr.  321  ;  Taylor  and  '^^' 
Atkyns  v.  Horde,  1  Bur.  84  ;  Mainwaring  y. 
Baxter,  5  Ves.  458  ;  Goodtitle  v.  Duke  of 
Chandos,  2  Bar.  1072.)  The  rule,  therefore, 
which  preyented  the  alienation  of  entailed  estates 
king  tiius  broken  in  upon,  fines  and  recoyeries 
l)ecame  the  common  modes  of  assurance  for  con- 
Teying  that  species  of  property.  (2  Lev.  29  ; 
iRow.  514  ;  Bac.  Law  Tr.  149  ;  Com.  Dig. 
[Estates  (B.  27)  ;  2  Cruise  Essay,  189  ;  Prest. 
iShep.  Touch.  39  ;  2  B.  Bac.  Con.  117,  357  ;  1 
Bar.  1 15  ;  1  Wils.  Rep.  pt.  1,  p.  73  ;  Shep. 
!  Touch.  40 ;  Tregonwell  y.  Strahan  and  Har^ 
fiion,  I  Wils.  pt.  1,  p.  73  ;  as  to  fines,  see  2  Blac. 
Com.  348  ;  Hunt  y.  Bourne,  1  Salk.  339  ;  Co. 
lldtt.  50  ;  3  Atk.  141 ;  Shep.  Touch.  3,  6  ;  Plow. 
358 ;  Goodright  y.  Forrester,  1  Taunt.  578  ; 
Edps  V.  Hereford,  2  B.  &  Aid.  242.)  The  great 
objection  to  them  was,  that  they  introduced  a 
very  roundabout  and  expensiye  course  of  pro- 
ceeding to  attain  a  yery  plain  and  simple  object ; 
fflconveniences  which  have  been  happily  in  a 
great  measure  removed  by  the  statute  3  &  4 
Will.  4,  c.  74,  by  which  fines  and  recoveries  are 
l^tltogether  abolished,  and  a  more  simple  and  less 
jexpensive  mode  of  assurance  substituted  in  their 
fltead. 

In  discussing  the  operation  of  the  statute  just  Nccosnity  of 
Wliided  to,  it  will  be  necessary  always  to  keep  in  JS'tSe'* 
;inind  the  effect  produced  by  fines  and  recoveries  effect 
upon  entailed  estates  under  the  old  system,  in  p^l^ac(i  by 
order  to  discover  how  and  to  what  extent  the  J^^^gJi^g 
law  has  been  altered  by  the  substituted  mode  of 
assurance. 

The  effect  of  a  fine  with  proclamations  levied  JperatiMi  of 
by  a  tenant  in  tail  would  have  been  to  bar  his  recoTeries 
own  estate  tail,  and  to  pass  a  base  fee  determin-  JJ{2i^ 
able  on  failure  of  issue  of  his  body  inheritable  ettates. 

I  2 
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under  such  entail  (Shep.  Touch.  27  ;  33  Dyer, 
As  to  the   48  ;  Cro.  Car.  156  ;  Co.  Litt.  372  ;  Bac.  Abr. 
*=  •     Fines  (E.)  ;  Com.  Dig.  Estate  (B.  22,  B.  25) ; 
but  by  suffering  a  recovery  he  could  have  barred, 
not  only  his  own  estate  tail,  but  also  all  rever- 
sions and  remainders  expectant  thereon,  and  thus 
have  acquired  an  absolute  estate  in  fee-simple. 
(Shep.  Touch.  40,  41  ;  Feame  C.  R  428,  Sth 
edit. ;  Benson  v.  Hodsony  '\  Mod.  1 1 1 ;  2  Lev.  28; 
Saund.  Uses,  193.)  And  recoveries  in  equity  of  an 
equitable  estate,  and  recoveries  at  law  of  a  legal 
estate,  had  the  same  operation  in  barring  estates 
tail.    (Fearne  C.  R.  59,  n.  d,  61,  n.)    Yet,  in  order 
that  a  tenant  in  tail   might  have  suffered  an 
effectual  recovery,  he  himself  must  either  have 
been  the  actual  tenant  in  tail  in  possession,  or 
else  he  might  have  procured  the  concurrence  of 
the  person  technically  termed  the  tenant  to  the 
prcBcipef  who  was  seised  of  the  preceding  estate  of 
freehold,  upon  which  his  estate  tail  was  expectant 
(Prest.   Shep.  Touch.  42,   44  ;  Doct.  &  StuA 
49  ;  Plowd.  514  ;  1  Prest.  Con.  104  ;  Pig.  36.) 
Tenantintau      So  under  the  act  of  Parliament  we  are  now 
is  a^proteSor  about  to  discuss,  uo  tenant  in  tail,  where  there 
fro^^b^rrimr  ^®  *  protcctor  of  the  settlement,   can  bar  the 
entau  with-  remainders  expectant  upon  the  determination  of 
to^sconsent.  ^^  estate,  without  the  concurrence  or  consent  of 
such  protector  ;  but  a  tenant  in  tail  may,  by  an 
assurance  under  that  act,  bar  his  own  estate  in 
the  lands,  and  thus  create  a  base  fee  ;  producing, 
in  fact,  the  same  effect  that  a  fine  with  procla- 
mations would  have  done  under  the  old  system. 
(M'  William's  case,  Hob.  333  ;  Granfs  case,  10 
Rep.  50,  a  ;  Archer's  case,  5  Rep.  90,  a.) 
Protector—       The  protector  is  a  creature  of  the  act  under 
discussion,  being  a  character  unknown  prior  to 
the  Fine  and  Recovery   Substitution  Act,  by 
which  he  is  constituted  ;  but  his  office  assimilates 
very  much  to  that  of  the  tenant  to  the  pracipB 
under  the  pre-existing  law,  operating  in  like 
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manner  as  a  kind  of  check  upon  the  too  free  ^"^J^"- 
alienation  of  settled  property.  There  is,  in  some  ^*J^,J^ 
respects,  however,  a  wide  difference  as  to  their 
quaMcations.  The  tenant  to  the  pnecipe  must 
have  been  seised  of  the  immediate  estate  of 
freehold  (whether  by  right  or  by  wrong  was 
immaterial)  upon  which  the  estate  tail  was  ex- 
pectant ;  his  very  existence  being  dependent 
upon  his  estate  in  the  land.  (Lit.  s.  619 ;  Prest. 
Shep.  Touch.  42  ;  Plow.  514  ;  Pig.  Rec.  28  ; 
Doct.  &  Stud.  49  ;  Athan  v.  Anglesea,  Gilb. 
Eq.  Ca.  16.)  But  the  protector  is  a  kind  of 
mixed  character,  sometimes  deriving  his  origin 
from  the  estate  which  he  himself  takes  in  the 
property  (sects.  22,  23,  24,  28,  30, 33),  at  others, 
from  a  mere  appointment  by  the  settlor,  without 
his  taking  any  estate  or  interest  whatever  (sect. 
33) ;  and  that  even  to  the  exclusion  of  persons 
who,  bat  for  such  appointment,  woul^  from 
taking  a  preceding  estate  in  the  premises,  have 
filled  the  character  of  protector  under  the  act. 
So  much,  indeed,  are  the  protector's  duties  of  a 
personal  nature,  that  his  office  does  not  determine, 
although  he  should  alienate  the  very  estate  which 
constituted  him  the  protector.  (Sects.  22,  33.) 
And  where  the  protectorship  arises  by  means  of 
a  preceding  estate,  it  is  not  necessary  that,  like 
the  tenant  to  the  prcecipe  under  the  old  system, 
he  should  be  seised  of  an  estate  of  freehold  ;  for 
hy  the  provisions  of  this  act  an  estate  for  years, 
determinable  upon  a  life  or  lives,  will  make  him 
a  protector  (sect.  22)  ;  but  an  absolute  term  of 
years,  however  long  in  point  of  duration,  will  not 
We  that  effect.  Neither  will  the  estate  which 
a  party  takes  as  tenant  in  dower  (sect.  27),  heir 
ip>'\  executor,  administrator,  or  assign  {ib.\ 
constitute  him  or  her  a  protector.  Neither  will 
a  lessee,  at  a  rent  created  or  confirmed  by  a  set- 
tlement (sect.  26),  nor  a  bare  trustee  (sect.  27), 
(unless  where  under  a  settlement  made  prior  to 
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Court  of 
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band being 
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wittihis 
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the  passing  of  the  act  he  would  have  been  made 
the  tenant  to  the  pr(Bcipe\  as  such,  become 
qualified  for  the  protectorship.  But  where  there 
shall  be  more  than  one  estate  prior  to  the  estate 
tail,  the  owner  of  which,  who  but  for  the  last  twfl 
preceding  clauses  would  have  been  the  protectoi 
of  the  settlement,  shall,  by  virtue  of  such  dausee 
or  either  of  them,  be  excluded,  then  the  person 
(if  any)  who,  if  such  estate  did  not  exist,  would 
have  been  the  protector,  will  be  such.  (Sect 
28.) 

Provided  that  where  a  person  having,  on  ot 
before  the  31st  of  December,  1833,  disposed  d 
a  remainder  or  reversion  in  fee,  who  without  this 
clause  would  have  been  the  protector,  and  therebj 
have  been  enabled  to  concur  in  the  barring  dt 
such  remainder  or  reversion,  which  he  could  not 
have  done  if  he  had  not  become  such  protector, 
then  the  person  who  but  for  this  act  would  have 
been  the  proper  tenant  to  the  prcecipe^  shall  bo 
the  protector.  (Sect.  29.)  This  last  provisioi^ 
however,  only  relates  to  dispositions  made  prior 
to  the  year  1834. 

Where  the  prior  estate  of  a  nq^arried  womaa 
(sufficient  to  constitute  a  protector)  is  not  settled 
to  her  separate  use,  she  and  her  husband  together 
will  be  the  protector  ;  but  if  settled  to  her  sepa- 
rate use,  she  alone  will  be  the  protector  ;  and  in 
the  latter  case  she  may  consent  to  an  alienation 
without  her  husband's  concurrence,  in  the  same 
way  as  if  she  were  sole  (sect.  24)  ;  but  if  she  tf 
tenant  in  tail,  she  cannot  convey  without  his 
consent ;  and  even  with  such  concurrence,  the 
conveyance  must  be  duly  acknowledged  by  her. 

But  if  the  husband  be  of  unsound  mind, 
whether  found  so  by  inquisition  or  not,  or  he 
is  from  any  other  cause  incapable  of  execut- 
ing the  deed,  or  his  residence  be  unknown, 
or  he  be  in  prison,  or  hving  apart  from  his 
wife,  either  by  mutual  consent,  or  sentence  of 
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^vorce,  or  transported  beyond  the  seas,  or  any 

cause  whatever,  the  Court  of  Common  Pleas,  by    a*  to  the 

an  order  in  a  summary  way  upon  the  application     *! ' 

of  the  wife,  upon  such  evidence  as  to  the  court 
shall  seem  meet,  will  dispense  with  the  concur- 
rence of  the  husband  in  any  case  in  which  his 
concurrence  is  required  by  this  act.     (Sect.  91.) 
And  where  a  husband  is  living  apart  from  his  JJdSuJw 
wife,  although  his  residence  be  known,  and  an  apart  from^ 
application  has  been  made  to  join  in  the  con-  Je  i5r£«^ 
vejance,  which  he  has  refused  to  do,  an  order  concur,  an 
to  the  above  effect  may  nevertheless  be  obtained,  ^e  ^Bki 
provided  the  husband  takes  no  interest  in  the  JJgjjL 
property.    (Re  Fanny  Maria  Browne^  C.  P.  14 
Jan.  1846,  6  Law  T.  297.) 

In  case  the  protector  should  become  a  lunatic,  5f  TJid  ***"* 
the  Lord  Chancellor,  or  the  person  for  the  time  ChaQoeUor»(r 
entrusted  by  the  crown  with  the  custody  of  the  J^SLted^ 
persons  and  estates  of  lunatics,  will  be  the  pro-  withianatica, 
tector.    (Sect.  33.)    And  where  the  protector  SSlJE^I? 
is  a  convicted  felon ;  or  where  he,  not  being  the  ^^^  5f  ^% 
owner  oi  the  prior  estate,  is  an  infant,  or  not  to  sotuement  in 
be  found  ;  or  where  by  the  settlement  the  owner  hSJiJ^.® 
of  the  prior  estate  is  not  the  protector,  and  there  where  the 
is  no  appointment  of  one  ;  or  where  generally  g^S*^'  ** 
there  is  no  protector,  where  there  is  a  sufficient  convicted  of 
prior  estate  to    constitute  one,   the   Court  oi^^^^^- 
Chancery  will  be  the  protector.  (iS.) 

The  settlor  entailing  lands  is  empowered  by  Protector, 
the  settlement  to  appoint  any  number  of  persons,  ^^^ted. 
Bot  exceeding  three,  and  not  being  aliens,  to  be 
protectors  ;  and  he  is  also  empowered  by  a 
power  of  appointment  in  the  settlement  to  per- 
petuate the  protectorship  to  any  persons  not 
exceeding  three,  not  being  aliens,  whom  he  may 
tbink  proper  (sect.  32)  ;  but  the  same  section 
^  provides  that  every  deed  appointing  a  pro- 
tector under  a  power  in  a  settlement,  and  every 
deed   by  which    a  protector    shall    relinquish 
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chap^ii.    yg  office,  shall  be  void,  unless  enrolled  in  Chan- 
Asto  the    eery    within  six  months  after   the    execution 

vendor.       .t  n 

thereof. 

^Swtor  of  '^^^  protector  has  the  absolute  power  of  giving 
giving  or  or  withholding  his  consent ;  and  any  shift  or 
rdJ^t^*  contrivance  by  which  it  shaU  be  attempted  to 
control  this  power,  and  any  agreement  to  prevent 
him  &om  exercising  his  absolute  discretion,  or 
entered  into  by  him  to  withhold  his  consent,  wiil 
be  void  (sect.  36) ;  nor  shall  he  be  deemed  a 
trustee  with  respect  to  his  power  to  consent  (t&.); 
neither  shall  a  court  of  equity  interfere  to  restrain 
him  in  the  exercise  of  it  (ib.);  nor  treat  his 
giving  consent  a  breach  of  trust  (ib.)  ;  and  the 
rule  as  to  dealings  between  donees  and  objects 
of  powers  will  not  apply  to  dealings  between 
protectors  and  tenants  in  tail  (Sect.  37.)  A 
protector  who  is  the  owner  of  a  prior  particnlar 
estate — as  an  estate  for  Hfe,  for  instance--doe8 
not,  as  we  have  just  before  remarked,  by  con- 
veying away  his  estate,  thereby  cease  to  be  the 
protector,  but  may  at  any  time  during  his  life 
consent  to  a  disposition  under  the  statute,  not- 
withstanding the  estate  by  which  he  was  oiigi- 
nally  constituted  protector  has  become  vested 
in  another  person.  And  as  on  the  one  hand  the 
protectorship  does  not  cease  by  the  protector^s 
conveying  away  the  property  that  originally 
made  him  such ;  so,  on  the  other,  he  may  con- 
sent to  the  disposition  by  the  tenant  in  tail,  and 
still  retain  his  own  estate,  or  he  may,  if  he 
think  proper,  convey  as  well  as  consent ;  and  if 
he  does  the  latter,  whatever  estate  he  has  in  the 
lands  may  be  included  in  the  conveyance  ;  but 
if  he  merely  consent,  the  effect  of  such  consent 
will  be  to  bar  all  the  ulterior  limitations  to  take 
effect  after  or  in  defeasance  of  the  estate  tail, 
but  his  own  estate  in  the  premises  will  remain 
untouched. 
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Every  actual  tenant  in  tail,  whether  in  posses-  ^"^*  "• 
eion,  remainder,  contingency,  or  otherwise,  is  As  to  the 
empowered,  after  the  3 1  st  day  of  December,  1 833,  '''"'j!^ 
to  dispose  of  the  entailed  lands,  either  in  fee  or  Tenant  m 
for  any  lesser  estate,  as  against  all  persons  whose  Dfa^i^iHf^ 
estates  are  to  take  effect  after  or  in  defeasance  of  *^"*- 
any  such  estate  tail,  saving  always  the  rights  of 
all  persons  in  respect  of  estates  prior  to  the  estate 
taU,  and  the  right  of  all  other  persons  except 
those  against  whom  such  disposition  is  by  this 
act  authorized  to  be  made:  (Sect.  15.)  The  act, 
therefore,  afterwards  enacting  (sect.  34),  that 
where  there  is  a  protector  his  consent  shall  be  re- 
quisite to  enable  an  actual  tenant  in  tail  to  create 
a  lai^  estate  than  a  base  fee,  a  disposition  made 
without  such  consent  will  only  confer  an  estate  of 
that  kind,  similar,  as  I  have  before  remarked,  to 
that  formerly  effected  by  a  fine  without  procla- 
mations. But  if  there  is  no  protector,  or  the 
tenant  in  tail  procures  the  consent  of  the  former, 
then  the  assurance  acquires  all  the  force  and 
operation  which  a  recovery  duly  suffered  would 
formerly  have  done;  and  will  not  only  bar  the 
estate  tail  of  the  tenant  in  tail,  but  also  all  estates, 
nghts,  titles,  interests,  and  powers,  to  take  effect 
ftfer  the  determination  or  in  defeasance  of  the 
same.  As  the  statute  prescribes  a  deed  as  the  only 
instrument  by  which  estates  can  be  disentailed,  a 
contract,  though  under  seal,  will  be  insufficient  to 
bind  anyone  beyond  the  tenant  in  tail  himself,  who, 
as  I  ha?e  before  stated  (ante,  p.  150),  if  he  enters 
into  a  contract  for  the  sale  of  the  entailed  pro- 
perty, will  be  bound  to  perform  it  specifically.  A 
will  is  altogether  inoperative.  But,  notwithstand- 
ing that  an  estate  cannot  be  disentailed  except  by 
deed,  it  is  not  necessary  that  such  deed  should  be 
&n  indenture;  any  assurance,  unless  it  be  a  will, 
by  which  a  person  can  convey  the  legal  estate  in 
^ee-simple  absolute,  provided  it  be  enrolled  as 
pi'escribed  by  the  act,  will  suffice.   It  must,  how- 

id 
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ever,  be  a  formal  instrument,  complete  in  all  its 
parts;  a  court  of  equity  having  no  power  to  re- 
lieve in  case  of  defective  or  infbrmflJ  assurances; 
and  every  assurance  by  a  tenant  in  tail  (except  a 
lease  not  exceeding  twenty-one  years  at  rack- 
rent,  or  not  less  than  five-sixths  of  a  rack-rent) 
will  be  inoperative  unless  enrolled  in  Chancery 
within  six  calendar  months  after  the  execution; 
but  when  so  enrolled  it  will  take  effect  from  the 
time  it  was  executed:  (sect.  41.)  Yet,  for  all 
this,  a  purchaser  should  lose  no  time  in  getting 
his  deed  enrolled,  as  a  subsequent  bona  fide  pur- 
chaser for  valuable  consideration  would  be  en- 
titled to  priority  in  case  he  should  get  his  deed 
enrolled  before  the  first  purchaser.  No  proof  of 
the  execution  of  the  deed  is  required  at  the  time 
of  enrolment,  consequently  the  certificate  of  enrol- 
ment is  no  proof  of  execution:  {Bishop  v.  De 
Burgh,  before  Vice-Chancellor  Knight  Bruce, 
22nd  December,  1845;  6  L.  T.  295.) 

The  consent  of  the  protector  may  be  given 
either  in  the  disentailing  assurance  or  by  a  distinct 
deed  to  be  executed  either  on  or  at  anytime  before 
the  day  on  which  the  assurance  shall  be  made. 
If  given  on  a  subsequent  day,  the  consent  will  be 
inoperative:  (sect.  42.)  But  where  such  consent 
is  given  by  a  distinct  deed,  it  will  be  considered 
as  absolute  and  unqualified,  unless  such  deed  shall 
refer  to  the  disentailing  assurance,  and  shall  con- 
fine the  protector's  consent  to  disposition  thereby 
made:  (sect.  43.)  And  when  the  protector  has 
once  given  his  consent  he  cannot  afterwards  re- 
voke it:  (sect.  44.) 

An  assurance  under  this  act  will  pass  estates 
both  legal  and  equitable,  vested  or  contingent, 
and  also  mere  equities  and  rights;  so  that,  where 
the  issue  in  tail  would  have  been  barred  by  a 
fine,  with  proclamations,  under  the  old  system, 
the  person  who,  unless  so  barred,  would  have 
been  the  tenant  in  tail,  may  still,  by  a  conveyance 
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under  such  act,  produce  the  same  effect  as  he  cbap.  n. 
could  formerly  have  done  by  being  vouched  in  a  As^tkt 
common  recovery:  (sect  19.)  And  although  a  ^mdor, 
oonveyance  without  the  protector's  consent  will 
only  pass  a  base  fee,  still,  where  such  base  fee 
and  the  remainder  or  reversion  in  fee  in  the  same 
lands  unite  in  the  siame  person,  and  there  shall 
be  no  intermediate  estate  between  the  base  fee 
and  such  remainder  or  reversion,  then  the  base 
fee  will  be  enlarged  into  as  large  an  estate  as  the 
tenant  in  tail  could  have  created  with  the  consent 
of  the  protector.  And  it  seems  that,  under  a 
preceding  statute  (3  &  4  Will.  4,  c.  27,  s.  23), 
where  an  assurance  which,  for  want  of  the  pro- 
tector's consent,  can  only  convey  a  base  fee,  the 
title  will,  nevertheless,  become  enlarged  into  a 
fee-simple,  absolute  at  the  end  of  twenty  years; 
and  thus,  after  the  expiration  of  that  period, 
become  effectually  exonerated  and  discharged 
from  all  estates  in  remainder  or  reversion:  (sect. 
39.) 

A  voidable  estate  created  by  a  tenant  in  tail  in  ^Jjjjjj^^ 
favour  of  a  purchaser  for  valuable  consideration,  conflnned. 
will  be  confirmed  by  a  subsequent  disposition  of 
such  tenant  in  tail  by  any  assurance  under  this 
act  (other  thm  a  lease  not  requiring  enrolment), 
by  the  tenant  in  tail  alone  where  there  is  no  pro- 
tector, or  ¥rith  the  protector's  consent  where  there 
is;  and  should  the  latter  refuse  to  consent,  the 
voidable  estate  may  still  be  confirmed  to  the  ex- 
tent the  tenant  in  tail  could  have  disposed  of  the 
same  without  such  consent:  (sect.  38.)  But  a 
voidable  estate  cannot  be  confibrmed  as  against  a 
subsequent  purchaser  for  valuable  consideration, 
and  without  notice:  {lb.) 

I  have  shortly  before  remarked  that  a  tenant  Analogy 
in  tail  might,  by  a  fine,  have  barred  the  entail,  so  SJSwS* 
as  to   have  concluded  himself  and  his  issue,  recovery  uui 
whether  he  were  actually  seised  in  tail  or  not;  l^derthe 
nor  was  this  extinguishing  power  confined  merely  »to*»*«* 
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CHAP^n.    ^  ^j^g  tenant  in  tail  himseli^  but  extended  also  to 
^^»<o^    the  issue,  the  latter  of  whom  might,  by  levying! 
— '     fine  in  their  ancestor's  lifetime,  have  bound  the 
estate  as  far  as  they  and  their  issue  were  coH" 
cemed,  or,  in  other  words,  the  issue  inheritable 
under  the  entail  could,  by  levying  a  fine  with 
proclamations,  have  barred  their  expectancies; 
but  this  they  are  now  expressly  prohibited  firom 
doing  by  the  act  now  under  consideration,  which 
expressly  directs  that  "  nothing  therein  contained 
shall  enable  any  person  to  dispose  of  any  lands 
entailed  in  respect  of  any  expectant  interest  which 
he  may  have  as  issue  inheritable  to  any  estate  tail 
therein  "  (sect.  20)  ;  and  the  assurance  by  which 
he  could  formerly  have  effected  this  (viz.,  a  fine), 
the  act  itself  has  swept  away.     Even  under  the 
old  law,  if  the  heir  in  tail  who  levied  the  fine 
had  died,  and  there  had  been  a  failure  of  issue  of 
his  descendants  because  the  entail  descended  on 
him  or  his  issue,  the  fine  would  not  have  barred 
any  of  the  collateral  issue  (1  Prest.  Abs.  403), 
and  although  the  entail  was  extinguished  by  the 
fine  levied  under  these  circumstances,  the  lands, 
in  case  no  alienation  had  taken  place,  might  still 
have  descended  to  the  issue,  not  as  heirs  inherit- 
able under  the  entail,  but  as  heirs  general,  the 
estate  descending  as  a  determinable  fee,  and  so 
entitling  the  common  heir  to  take  to  the  excla- 
sion  of  the  special  heir  (Baker  v.  WUHs,  Cra 
Car.  476);  yet  such  special  heir,  though  no  estate 
remained  in  him,  still  retained  the  bare  personal 
privilege  of  being  vouched  in  a  conmion  recovery, 
the  efifect  of  which  may,  as  I  have  already  re- 
marked, be  accomplished  by  an  assurance  under 
this  act.     This  has  introduced  the  modem  prac- 
tice by  which  a  tenant  in  tail,  where  he  sells  his 
estate  and  is  unable  to  procure  the  consent  of  the 
protector,  enters  into  a  covenant  to  perfect  tiie 
title  at  a  future  period,  when,  by  there  ceasing  to 
be  a  protector  to  the  settlement,  he  will  have  full 
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power  by  a  disposition  in  pursuance  of  the  act  to   Crat.u, 
enlarge  such  iMise  fee  into  a  fee-simple  absolute:    Astoth» 
(sect.  38.)  Precedents  of  forms  both  of  the  cove-     •«»^- 
nant  for  perfecting  the  title  at  a  future  period,  as 
also  of  the  deed  of  further  assurance  in  pursuance 
of  suchcoYenant,  will  besupplied  in  the  Appendix* 

It  most  always  be  kept  in  mind  that  the  act  practical 
now  under  discussion  only  enables  the  tenant  in  ••'««rTit*<»»» 
tail  to  dispose  of  the  entailed  lands,  as  against 
persons  claiming  under  the  entail,   and  those 
whose  estates  are  to  take  effect  after  it,  and  does 
not  affect  prior  estates.    (Sect.  15.)     For  ex- 
ample, if  lands  were  limited  to  A.  for  life,  re- 
mainder to  B.  for  life,  remainder  to  C.  in  tail, 
with  divers  remainders  over,  and  C.  were,  during 
the  life  of  A.  and  B.,  with  the  consent  of  the 
protector,  to  make  a  disposition  in  pursuance  of 
this  act,  its  effect  would  be  to  bar  C.'s  estate 
tail,  and  the  remainders  expectant  thereon;  but 
the  preceding  estates  for  life  of  A.  and  B.  would 
remam  as  they  were  before.     Nor  can  any  as- 
surance under  the  act  convey  a  larger  interest 
than  is  conmiensurate  with  the    estate  out  of 
which  it  is  derived.     In  this  respect,  therefore, 
the  law  remains  as  it  was  previously :  for  where 
an  estate  tail  was  limited  out  of  a  lesser  estate 
than  a  fee-simple  absolute,  the  tenant  in  tail 
could  not,  even  by  suffering  a  common  recovery, 
have  extended    his    estate    beyond  the  dura- 
tion of  the  estate  out  of  which  it  was  carved. 
^  therefore,  it  had  been  derived  out  of  a  base 
fee,  or  a  fee  subject  to  a  condition,  or  out  of  an 
estate  tail,  never  effectually  barred,  so  as  to  en- 
^e  the  original  estate  into  a  fee-simple,  a 
recovery  suffered  by  the  owner  of  such  derivative 
estate  tail  could  not,  in  right  of  such  derivative 
estate  tail,  have  had  any  other  effect  than  to  bar 
the  remainder  or  reversion  in  fee  of  the  person 
hj  whom  the  estate  tail  was  created,  and  of  all 
persons  claiming  under  him.  {lb.)    But  a  tenant 
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in  tail  might,  bj  suffering  a  recovery,  have 
feated  a  condition  subsequent  annexed  to 
estate,  a  breach  of  which  would  have  determine 
his  estate;  as,  for  example,  a  condition  to 
for  a  certain  period  of  the  year  on  the  enl 
property,  or  to  assume  the  name  and  arms  of 
person  creating  the  settlement.  The  like  observi 
tions  are  also  applicable  to  conditions  for  avoidii 
the  estate  on  the  nonpayment  by  the  tenant  i 
tail  of  a  particular  sum  of  money,  as  100/.  ti 
A.  B.;  or  where  the  enjoyment  of  the  estate  k 
restricted  to  some  uncertain  period,  as  so  long  tf 
a  particular  tree  should  stand:  (1  Mod.  Bep.  lllj 
Page  v.  Hayward,  2  Salk.  570;  Pig.  Com.  Rec. 
176;  Feame  C.  R.  423,  7th  edit;  GuUiverand 
Carrie  v.  Shtichburgh  Ashby,  4  Burr.  1929; 
Driver  and  Edgar  v.  Edgar,  Cow.  379.)  And 
it  seems  that  the  same  end  may  now  be  attained 
by  an  assurance  under  this  act. 

There  are  certain  persons,  however,  who,  not- 
withstanding they  may  fill  the  characters  of 
tenants  in  tidl,  are,  nevertheless,  restricted  by 
this  act  from  disposing  of  their  estates,  as  indeed 
they  were  under  the  pre-existing  law.  These 
are,  1st,  tenants  in  tail  after  possibility  of  issae 
extinct  (sect.  18);  2nd,  tenants  in  tail  where 
the  reversion  is  in  the  Crown  {ib,);  and  3r4 
women  tenants  in  tail,  ex  provisiane  tnrt,  undo 
the  statute  1 1  Hen.  7,  who  are  expressly  difr 
abled  from  making  any  disposition  under  thii 
act,  except  with  such  consent  as  was  previousl] 
necessary  under  the  said  statute  1 1  Hen.  7,  ti 
have  rendered  a  fine  or  recovery  levied  oi 
suffered  by  her  valid  and  effectual:  (sect  16. 
But  except  as  to  any  settlement  made  previoosl; 
to  the  passing  of  this  act  (3  &  4  Will.  4,  c  74] 
the  statute  11  Hen.  7  is  repealed:  (sect  17.) 

The  restrictions  by  which  a  tenant  in  tail  ws 
disabled  from  docking  the  entail,  so  as  to  defea 
the   remainder,  except    in  Term  time,  durioj 
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which  alone  a  recovery  could  have  been  suffered,    ^^^^  "* 
are  wholly  removed,  and  thus  the  remainder-    ^iJ^J^ 
Bum's  very  small  remaining  chance  is  altogether      —  ' 
taken  away  from  him;  so  that  whether  a  disen- 
tailing deed  be  made  in  Term  time  or  in  vacation 
is  now  wholly  immateriaL 

Another  mode  of  assurance  by  which  a  tenant  SrJjJanSjT 
in  tail  might  formerly  have  barred  his  issue  was  i^teunu 
a  warranty;  as,  for  instance,  by  a  lineal  warranty  ^ 
with  assets,  or  a  collateral   warranty  without 
assets,  provided  he  had  an  actual  estate  tail  in 
possession;   but   by  the   14th   section  of  the 
Fine  and  Recovery  Substitution  Act  (3  &  4 
Win.  4,  c.  74)  all  warranties  of  land,  which  after 
Slst  Dec.  1833,  shall  be  made  or  entered  by  any 
tenant  in  tail  thereof,  shall  be  absolutely  void 
against  the  issue  in  tail,  and  all  persons  whose 
estates  are  to  take  effect  after  the  determination 
or  in  defeasance  of  such  estates  taiL 

The  Fine  and  Recovery  Substitution  Act  also  £jj^ J* 
eores  defects  in  fines  and  recoveries:  (sect.  5,  6,  racoTeriw, 
7, 8.)    This  must,  however,  form  a  subject  for  ^"^  *"^- 
our  fatore  consideration.     The  operation  of  the 
act  upon  dispositions  of  copyhold  tenants  in  tail, 
and  upon  the  estates  tail  of  bankrupts,  will  be 
&cussed  under  the  respective  heads  of  copy- 
holders and  of  bankrupts.     The  operation  of  the 
act  upon  the  landed  property  of  married  women, 
except  so  far  as  relates  to  the  protectorship,  has 
been  ah*eady  treated  on  under  the  head  of  Married 
Women. 

Another  mode  by  which  a  tenant  in  tail  might  Diaconttnn- 
formerly  have  disentailed  his  estate  was  by  dis- 
continuance. This  he  might  have  done  by  con- 
veying away  the  entailed  property  by  a  tortious 
mode  of  conveyance— as  a  feoffinent,  for  instance 
—■by  means  whereof  the  estate  tail  became  dis- 
continued, and  the  estate  of  the  heir  in  tail  and 
those  in  remainder  or  reversion  turned  into  mere 
rights,  which  they  could  not  have  restored  by 


184        OJACITr  OF  CONTRAOTma  PAETIES. 

cha>.  n.  entry,  but  were  driven  to  their  action  by  writ  of 
Ai  to  the  formedon  secundum  formam  danL  A  mere  in- 
*'^!^'  nocent  mode  of  conveyance,  as  a  lease  and  release 
or  a  bargain  and  sale  enrolled,  would  not  have 
produced  this  effect ;  and  such  heir  in  tail  w 
remainder-man  might,  at  the  time  their  estates 
would  otherwise  have  fallen  into  possession,  have 
entered  on  the  lands  or  brought  their  action  of 
ejectment  for  the  recovery  of  them.  And  now, 
by  the  stat.  3  &  4  WilL  4,  c.  27,  which,  after 
abolishing  writs  oi formedon,  amongst  the  other 
real  actions  swept  away  by  that  act,  expressly 
enacts  that  no  discontinuance  shaU  for  the  future 
defeat  any  right  of  entry  or  action  for  the  re- 
covery of  hmd ;  so  that  the  heir  in  tail  and 
remainder-man,  notwithstanding  the  tenant  in 
tail  should  convey  by  such  a  tortious  mode  of 
conveyance  as  would  formerly  have  worked  a 
discontinuance,  may  still  enter  or  bring  their 
action  of  ejectment,  as  in  those  cases  where  such 
tenant  in  tail  had  attempted  to  convey  by  an  in- 
nocent mode  of  assurance ;  and  since  the  recent 
statute  8  &  9  Vict.  c.  106,  no  feoffment  made 
after  the  1st  day  of  October,  1845,  shall  have 
any  tortious  operation  for  any  purpose  what- 
ever. 

6.   Tenants  for  Life. 

Tenant  for        A.  tenant  for  life,  unless  restrained  by  condi- 
refltrained     tion,  may  alienate  his  lands  to  the  extent  of  that 
Siy°5uCTate  estate;  or  he  may  create  any  lesser  interest  out 
his  lands,      of  it  (Cru.  Dig.  tit  3,  ch.  1,  pL  32);  but  then 
it  must  not  exceed,  in  point  of  duration,  the  ex- 
tent of  his  own  interest  in  the  premises,  as  a  long 
term  of  years,  for  instance :  though  even  this  will 
still  be  effectual  as  long  as  his  estate  endures. 
But  he  cannot  create  a  lai^er  estate;  and  any 
attempt  to  do  so  by  a  tortious  mode  of  assurance^ 
as  a  feoffment  or  the  like,  was  formerly  bolden  to 
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te  a  forfeiture  of  his  estate:  (Gilb.  Ten.  38;  c^^- 
Wright  Ten.  2Q3;  1  Inst.  251.)  But  if  he  had  AMtoti^ 
adopted  an  innocent  mode  of  convejance,  as  a  ^'^^' 
lease  and  release,  for  instance  (Cru.  Dig.  tit.  3, 
|c  1,  pL  36;  Feame  C.  R.  473;  Willes  Rep. 
383;  2  Blac.  Com.  275),  or  bargain  and  sale 
enrolled  (Cru.  Dig.  tit.  32,  c.  10,  pL  32,  33; 
Seymour's  case^  10  Rep.  95),  which  have  not  the 
^ect  of  devesting  estates  in  remainder  or  rever- 
aon,  it  would  not  have  effected  a  forfeiture;  nor 
will  e?en  a  feoffment  have  that  operation  now; 
for  the  recent  statute  (8  &  9  Vict.  c.  106,  s.  6), 
e&acts  that  a  feoffment  made  after  the  1st  daj 
of  October,  1845,  shall  not  have  any  tortious 
operation,  consequentlj  the  cause  of  forfeiture 
altogether  ceases  as  far  as  concerns  future  feoff- 
i&eats;  but  as  the  act  is  only  prospective,  feoff- 
ments made  previously  will  still  retain  their 
tortious  property. 

A  tenant  for  life  may  be  restrained  by  express  How  tu  a 
condition  from  alienating  his  estate  in  the  lands  m^J^^, 
either  during  the  whole  or  any  part  of  his  JJ^^**** 
tenn:  although  a  distinction  seems  formerly  to  aUenAting 
j  liave  been  taken  between  a  lease  made  to  a  **^  **"**■* 
I  man  and  his  assigns,  and  where  the  word  cusign 
was  omitted ;  so  that  in  the  former  case  he 
I  could  not  be  restrained  from  alienating  his  estate, 
though  in  the  latter  he  might;  but  that  dis- 
tinction has  been  long  exploded,  and  the  doctrine 
above  laid  down  fully  established:  (Hob.  170;  1 
lost  204,  a,  223,  b,)  But  a  tenant  in  tail  cannot, 
*8 1  have  already  shown,  be  restrained  by  any 
condition  from  barring  his  estate  tail;  neithercan 
^protector  of  a  settlement,  though  he  may  chance 
^  to  be  a  tenant  for  life  under  the  settlement, 
^  restrained  from  giving  or  withholding  his  con* 
^Dt  to  dispositions  made  in  pursuance  of  the  Fine 
^^  Kecovery  Substitution  Act. 

A  tenant  by  the  curtesy  is  a  tenant  for  his  own  ^"Jj^ 
'  )  and,  consequently,  the  rules  above  laid  down 
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Chxp^ii.    ^j|.Jj  j.^gpg(»t  to  assurances  by  ordinary  tenants  for 
Am  to  the    life,  are  also  applicable  to  him:  (Cru.  Dig.  tit.  57, 

*      ch.  5;  2  Inst.  309.)  In  one  respect,  however,  it 

seems  that  a  tenant  by  the  curtesy  has  a  more 
extensive  power  of  disposition  than  an  ordinary 
tenant  for  life.  The  former  takes  by  operation 
of  law,  and  not  by  way  of  conveyance;  conse- 
quently his  estate  is  not  burdened  with  any  such 
restrictions  against  alienation  as  we  have  just 
before  seen  that  of  the  tenant  for  life  may  be 
subjected  to. 

7.   Tenants  pur  autre  Vie. 

Tenants  ptar  Tenants  pur  autre  vie,  unless  restricted  by  some 
may  aUenate  cxpress  condition,  may  alienate  their  estates  and 
their  estates,  p^gg  g^jj  interest  commensurate  with  the  lives  of 
the  cestuis  que  vie,  or  for  any  lesser  interest,  so 
that  it  does  not  exceed  that  duration.  Tenants 
pur  autre  vie  are  also  liable  to  forfeit  their  estates 
in  like  manner  as  tenants  for  Ufe,  by  attempting 
to  dispose  of  them  by  a  tortious  mode  of  convey- 
ance; but  as  all  tortious  modes  of  conveyance 
seem  now  to  be  done  away  with  (3  &  4  Will.  4, 
c.  74,  s.  2;  8  &  9  Vict.  c.  106,  s.  6),  it  appears 
as  a  necessary  consequence  that  no  mode  of  con- 
veyance, made  by  a  tenant  for  life  or  tenant  pur 
autre  vie,  can,  for  the  time  to  come^  or,  more 
correctly  speaking,  subsequently  to  the  1st  of 
October,  1845,  operate  as  a  forfeiture  of  his 
estate.  The  grantee  of  a  tenant  for  life  becomes, 
as  a  matter  of  course,  tenant  pur  autre  vie  ;  but 
if  he  reconvey  the  estate  to  his  grantor,  the  latter 
will  again  become  tenant  for  life,  the  estate  pur 
autre  vie  being  the  lesser,  merging  in  the  estate 
for  life,  which  is  the  greater  estate;  as  it  also  will 
whei*e  lands  are  limited  to  one  person  for  the  Ufe 
of  another,  with  remainder  to  himself  for  his  own 
life:  the  latter,  in  the  eye  of  the  law,  being  consi- 
dered as  the  greater  estate. 
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Tenants  in  dower  were  subject  to  the  same  Ciur.  u. 
restrictions  respecting  alienation  as  other  tenants  Asl^th* 
for  Ufe.  But  where  a  doweress  aliened  by  feoff-  ****'°^- 
ment  and  the  feoffee  died  seised,  whereby  the  Tenants  in 
entry  of  the  person  in  reversion  was  taken  away,  ^<'^'^- 
he  could  have  had  no  writ  of  entry  (id  communem 
legeniy  until  after  the  decease  of  the  tenant  in 
dower;  and  then  the  warranty,  which  was  at  that 
time  usually  inserted  in  all  deeds,  barred  the  re- 
versioner if  he  was  heir  to  the  doweress.  To 
remedy  this  evil,  it  was  provided  by  the  statute 
of  Gloucester  (6  Edw.  1,  c.  7),  that  upon  the 
alienation  in  fee,  or  for  life  of  a  tenant  in  dower, 
she  should  forfeit  her  estate,  and  that  the  heir 
should  have  a  writ,  in  casu  proviso^  in  her  life- 
time. By  the  statute  1 1  Hen.  7,  c.  20,  also,  and 
32  Hen.  8,  c.  36,  no  feoffment,  fine,  recovery,  or 
warranty  by  a  tenant  in  dower  will  take  away 
the  right  of  entry  in  the  heir  or  reversioner,  but 
shall  be  a  forfeiture  of  her  estate;  so  that  even 
previously  to  the  act  of  3  &  4  WilL  4,  c.  27,  s.  39, 
the  heir  might  have  entered  upon  the  lands,  or 
brought  his  action  of  ejectment  for  the  recovery 
of  them;  but  it  would  have  been  no  forfeiture  of 
her  estate,  unless  she  had  conveyed  by  some 
tortious  mode  of  conveyance,  which  it  seems  she 
is  now  disabled  from  doing,  as  no  assurance  will 
now  be  permitted  to  operate  tortiously:  (3  &  4 
WiU.  4,  e.  74,  s.  2j  8  &  9  Vict.  c.  106,  s.  4.) 

8.   Tenants  for  Years, 

A  tenant  for  years,  unless  prohibited  by  the  Tenants  for 
express  terms  of  his  lease,  may  assign  over  his  p^^iUtodl^ 
term  or  grant  an  underlease  (Cru.  Dig.  tit.  8,  ch.  2,  JJ^"*^ 
pL  45);    but  this  power  of  alienation  may  be  lease,  may 
restricted  by  the  lease  (Hob.  107;  1  Inst.  204,  a,  J^^ 
2236);  which  restriction  will  be  equally  binding  ua 
upon   the  representatives  as  upon   the    lessee 
himself:  {Maoris  case,  Cro.  Eliz.  26  ;  Berry  v. 
Taunton^  ib,  331;  Pennants  case,  3  Rep.  64; 


188    CAPACITY  OP  CONTRACTING  PARTIES. 

Chap^ii.  2?oe  dem.  Gregson  v.  Harrison,  2  T.  R.  426.) 
A»  to  the  Yet,  although  a  voluntary  assignment  by  a  lessee 
*'^1^'  or  his  representatives,  where  there  is  a  restriction 
against  assignment^  will  be  a  forfeiture  of  the 
lease,  it  wiU  be  otherwise  where  the  assignment 
is  made  by  operation  of  law,  as  where  the  lease 
is  taken  in  execution  and  sold  in  pursuance  of  it 
(Doe  dem.  Mitchinson  v.  Carter,  8  T.  R.  57); 
unless  it  be  fraudulently  and  coUusively  done  by 
the  lessee,  in  order  by  such  means  to  ev^e  the 
condition.  As,  for  example,  if  the  lessee  were 
to  give  a  warrant  of  attorney  to  confess  a  judg- 
ment to  a  creditor,  for  the  express  purpose  of 
enabling  such  creditor  to  take  the  lease  in  execu- 
tion under  the  judgment,  which  would  be  con- 
strued as  such  an  act  of  fraud  upon  the  lessor, 
that  the  latter  would  be  enabled  to  recover  the 
premises  from  a  purchaser  under  the  sherifTs 
sale:  (Doe  v.  Carter,  8  T.  R.  300.)  In  the  case 
of  a  lessee  who  is,  by  the  terms  of  his  lease,  pro- 
hibited from  assigning,  becoming  bankrupt,  the 
prohibition  will  be  discharged,  and  his  assignees 
may  sell  and  assign  his  interest^  without  incurring 
a  forfeiture  (6  Geo.  4,  c.  16,  s.  75 ;  Doe  dem. 
Cheere  v.  Smith,  1  Marsh.  359;  5  Taunt.  795; 
2  Rose,  280;  Doe  dem.  Mitchinson  v.  Carter,  8 
T.  R.  300;  Lloyd  v.  Crispe,  5  Taunt.  249;  Hol- 
land V.  WorsUy,  1  Campb.  N.  P.  C,  20);  unless 
such  interest  is,  and  as  it  undoubtedly  may  be, 
made  determinable  on  the  lessee's  becoming  a 
bankrupt,  and  the  lessor  enabled,  on  the  occur- 
rence of  that  event,  to  enter  upon  the  demised 
premises,  as  if  for  a  forfeiture:  {Roe  v.  GnlUers, 
2  T.  R.  133;  Brandon  v.  Robinson,  18  Ves. 
429.) 
Conditions  in  Conditions  to  restrain  a  lessee  from  assigning 
awSment  ^^  ^^*  favoured;  therefore,  a  condition  of  this 
not  favoured,  kind  wiU  not  preclude  the  lessee  from  under- 
letting the  property:  (Crusoe  and  Blencowe  v. 
Bugl^,  3  Wils.  Rep.  234 ;  2  W.  Blackst.  766.)  And 
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conditions  of  this  kind  affect  the  original  lessor  Chap^h. 
and  his  personal  representatiyes  only,  and  do  not  ^'J^f^ 
extend  to  his  assignees;  consequently,  if  the 
lessee  assigns  the  term  with  his  lessor's  assent 
and  Ucence,  such  assignee  may  assign  the  term 
to  any  other  person,  without  any  further  assent 
on  the  part  of  the  lessor:  {Dumpar's  case^  4  Rep. 
119,  h,)  So  a  demise  to  A.,  B.,  and  C.  with  a 
like  condition,  if  the  licence  to  alien  be  granted 
to  A.  only,  and  A.  aliens  accordingly,  the  con- 
dition wOl  thereby  be  determined  with  respect 
to  B.  and  G.  also:  {Leedt  y.   Crompton,  cited 

4  Rep.  120,  a.;  1  RolL  Abr.  472,  G.  pL  7; 
Taylor  Y.  Shum,  1  B.  &  P.  21;  Steph.  N.  P. 
1124;  Selw.  N.  P.  480,  9th  edit.)  And  where 
the  condition  is  that  the  lessee  shall  not  alien 
any  part  of  the  land  without  the  lessor's  consent, 
and  the  lessor  afterwards  consents  to  his  alien- 
ating a  part,  the  condition  will  thereby  become 
discharged  as  to  the  residue:  (4  Rep.  120,  a.) 
There  is,  however,  one  species  of  assignment  by 
licence  of  a  lessor  which  will  not  discharge  the 
condition,  and  which  we  must  be  careful  not  to 
lose  sight  of;  which  is,  where  there  is  an  excep- 
tion out  of  the  usual  restriction  to  alienate,  in 
favoor  of  an  assignment  by  will,  and  the  lessor 
assigns  by  will  accordingly,  and  after  the  lessee's 
death  his  executors  ma^e  another  assignment, 
and  not  by  will,  in  which  case,  it  seems,  the  last 
assignment  will  be  invalid:   {Lloyd  v.   Crup^ 

5  Taunt.  249.)  And  although  a  condition  not  to 
assign  without  licence  will  not  affect  an  under- 
lease, yet  a  lessee  may  be  restricted  as  well  from 
underletting  as  from  assigning,  if  a  proviso  to 
that  effect  be  inserted  in  the  lease.  And  a  court 
of  equity  will  not  relieve  against  a  forfeiture 
occasioned  by  a  breach  of  covenant  against  as- 
signing or  underletting  without  the  consent  of 
the  lessor:  {Davies  v.  Mareton,  2  Cha.  Cas.  127; 
2  Cru.  Dig.  tit.  13,  ch.  1,  s.  52;  1  Mad.  Pract 
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40,  2nd  edit.;  Selw.  N.  P.  481,  9th  edit.;  HtU 
V.  Barclay  J  18  Ves.  63;  Loval  (Lard)  v.  Rana-  \ 
high  {Lord),  3  Ves.  &  Bea.  31 ;  Roh  v.  Harrison^  \ 
7  T.  R.  2455  Doe  dem,  Holland  v.   WorsUyy 
1   Campb.  N.  P.  C.  20.)     There  is,  however,  a 
distinction  between  those  cases  where  the  lease 
contains  a  condition  for  avoiding  the  lease  in 
cases  of  alienation,  and  where  the  lessee  merely  | 
enters  into  a  covenant  against  so  doing;  for  it  is  : 
only  in  the  former  case  that  the  lease  will  be  \ 
forfeited  by  the  alienation.     In  the  latter  the  \ 
lessor's  only  remedy  is  by  an  action  for  damages  for 
the  breach  of  covenant:  (Paul  v.  Morse^  8  B.  & 
C.  488;  see  also  Whichcot  v.  Fox,  Cro.  Jac.  398; 
Fox  V.  SwanUy  Styles,  483;  2  Cm.  Dig.  tit.  13,  ; 
ch.   1,  pi.  40,  41.)    But  if  a  lessee  for  years 
attempts,  by  a  tortious  mode  of  conveyance,  to 
create  a  larger  estate  than  by  law  he  is  entitled 
to  do,  and  thereby  devests  the  estates  in  re- 
mainder or  reversion,  it  will  operate  as  a  forfei- 
ture of  his  own  estate  in  the  premises:  (Dy.  362, 
366;  1  Inst.  251;  Cro.  Eliz.  332.)  But  where  a 
lease  may  be  avoided  for  breach  of  a  conditioii, 
if  the  lessor  accept  rent  due  afterwards,  or  dis- 
train for  the  same,  after  notice  of  the  cause  of 
forfeiture,  it  will  restore  the  validity  of  the  lease: 
(Cm.  Dig.  tit.  13,  ch.  1,  pi.  52;  Selw.  N.  P.  481, 
9th  edit. ;    Goodright  dem.   Walter  v.   Davids, 
Cow.  804;   Whichcot  v.  Fox,  Cro.  Jac.  398.) 
But  it  would  be  otherwise  if  the  lessor,  at  the 
time  he  received  the  rent,  or  distrained  for  the 
same,  was  ignorant  of  any  cause  of  forfeiture 
having  been  incurred :  (Roe  dem,    Gregson  v. 
Harrison,  2  T.  R.  425.) 


9.  Copyholders  and  Tenants  of  Customary 

Estates, 

Copyholder        A  copyholder,  although  he  formerly  held  his 
Ss  M^^**  tenements  merely  at  the  will  of  the  lord,  has  now 
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established  his  right  so  firmly,  that  as  long  as  he    ^^'  "• 
continues  to  render  the  services  and  observes  the     Astotht 
customs  of  the  manor,  he  can  neither  be  turned     '*||^- 
out  of  his  possessions  (Wat  Cop.  52,  93;  Wil' 
Uams  V.  Lonsdale,  3  Ves.  572),  nor  precluded 
from  transferring  his  estate  and  interest  in  the 
copyhold  premises.     But  notwithstanding  this  ^^^s™** 
extensive  power  of  alienation,  a  copyholder,  in  without 
the  absence  of  an  express  custom,  cannot,  without  ^fSJa^**" 
the  licence  and  authority  of  the  lord,  make  a 
lease  for  more  than  a  single  year  (4  Rep.  26,  a. ; 
Bulstr.  190;  Jackman  v.  Hoddestofiy  Cro.  Eliz. 
35;  East  v.  Harding,  ib.  498;   Moore,  393; 
Mathews  v.  fVheaton,  6  Vin.  Abr.  119),  even  by 
parol  {East  v.  Harding,  supra;  Wat.  Cop.  327); 
nor  even  for  one  year,  if  it  be  to  commence  in 
future  (ib.);  and  should  he  presume  so  to  do,  he 
will  thereby  incur  a  forfeiture  of  his  estate;  as 
he  will,  even  where  he  has  a  licence,  if  he  ex- 
ceeds it  and  grants  a  longer  term  than  by  the 
terms  of  such  licence  he  is  empowered  to  do: 
{Jackson  V.  Neale,  Cro.  Eliz.  395.)  Where,  how- 
ever, there  is  a  custom  in  the  manor  for  copy- 
holder to  grant  leases,  a  term  granted  in  pur- 
suance of  the  custom  would  be  good,  and  of 
course  no  forfeiture:  (Vin.  Abr.  118;  Cru.  Dig, 
tit.  10,  ch.  5,  pL  8.)     And  if  a  lease  be  made 
with  the  lord's  licence,  no  matter  how  long  the 
term,  it  will  be  effectual;  nor  can  any  forfeiture 
accrue  thereby  (6  Vin.  Abr.  217);  and  the  lessee 
in  such  case  may  assign  his  term,  or  make  an  * 

underlease,  without  any  new  licence  being  requi- 
site for  that  purpose;  the  interest  of  the  lord 
during  the  continuance  of  such  term  having 
been  already  discharged  by  the  licence:  {Turner 
V.  Hodges,  Hutt^  102.)  In  order,  also,  that  a 
copyholder's  lease  may  operate  as  a  forfeiture, 
a  common  law  interest  must  pass;  consequently, 
a  mere  covenant  or  an  agreement  for  a  lease  will 
not  have  that  effect:  (Gilb.  233;  Richards  v. 
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chap^ii.    Ceely,  3  Keb.  638;  Wat.  Cop.  328;  Hamlen  v. 

Aatothe  Hamlen,  1  Bulstr.  190;  Doer.  Clare,2T,K 
739;  Doe  v.  Morris,  2  Taunt.  52;  Doe  v.  Lufiinj 
4  East,  221;  Denn  v.  Cartwright,  ib.  29.)  Upon 
the  same  principle,  therefore,  a  feoffinent  withoat 
livery,  or  a  bargain  and  sale  without  enrolment, 
whereby  the  copyholder  professes  to  convey  a 
freehold  interest,  will  not  effect  a  forfeiture  of 
his  estate  (Ectst  v.  Harding,  Cro.  Eliz.  498;  Co. 
Litt.  59,  a,  N.  (3);  Wat.  Cop.  327;  Godb.  369; 
Gilb.  255);  because,  from  the  imperfection  of 
those  assurances,  they  were  incapable  of  passing 
a  common  law  interest;  yet,  in  order  to  work  a 
forfeiture,  it  is  not  requisite  that  the  conveyance 
should  be  made  by  what  in  conveyances  of  free- 
hold property  is  considered  a  tortious  mode  of 
assurance,  for  if  it  be  made  by  such  an  instru- 
ment as  is  capable  of  passing  any  common  lav. 
interest  in  freehold  property,  it  will  be  sufficient 
(Lit.  s.  34;  Cru.  Dig.  tit.  X.,  ch.  5,  pi.  5);  the 
ground  of  which  is,  that  a  copyholder  being  but 
a  tenant  at  will,  such  an  act  of  alienation  woold 
be  treated  as  a  determination  of  his  will.  Bat  a 
bargain  and  sale,  although  enrolled,  will  not  pro- 
duce this  consequence;  because  a  bargain  and 
sale  only  passes  an  use  till  the  statute  operating 
upon  such  use  transfers  the  possession:  and  as  a 
copyholder  is  incapable  of  being  seised  to  an 
use,  the  statute  cannot  attach;  the  consequence 
of  which  is,  that,  no  estate  passing,  there  can  be^ 
no  forfeiture:  (Wat.  Cop.  328.)  And  it  also 
seems  that  a  surrender  by  a  copyholder  for  life, 
to  the  use  of  another  in  fee,  will  be  no  forfeiture: 
(Oldcott  V.  Levell,  Moore,  753;  Wat.  Cop.  328; 
BuUock  V.  Diblay,  4  Rep.  a.);  as  a  surrender  is 
incapable  of  passing  more  than  the  party  making 
it  can  lawfully  transfer;  and  even  if  such  a  8a^ 
render  could  pass  the  fee,  it  would  be  no  more 
than  the  fee  of  the  copyhold  interest,  and  not  an 
estate  at  common  law;  which,  as  I  have  before 
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remarked,  is  essential  to  work  a  forfeiture ;  be-    chaf^h. 
sides,  where  a  surrender  is  made,  it  must  be  done    As  to  the 
with  the  privity  of  the  lord,  or,  which  is  the     ^"H^' 
same  thing,  of  his  steward;  and  if  the  lord  ac- 
cept the  surrender  in  fee  from  the  copyholder  for 
life,  and  admit  the  appointee  accordingly,  it  will 
be  nothing  more  nor  less  than  his  own  act:  (Wat. 
Cop.  329.) 

Relief  is  sometimes  afforded  by  a  court  of  ^^*" 
dqoity  where  a  copyholder  has  inadvertently 
incuired  a  forfeiture  (1  Mad.  Prac.  44,  2nd  edit); 
but  this  has  rarely,  if  ever,  been  done  when 
the  act  occasioning  the  forfeiture  was  a  wilful 
and  Yoluntary  one;  consequently,  whenever  it 
has  been  incurred  by  the  copyholder's  having 
conveyed  a  conmion  law  estate  (Sir  H,  Peachy 
v.  Buke  of  Somerset^  1  Str.  447;  Pre.  Cha. 
574),  or  a  lease  without  licence,  relief  has  been 
always  refused:  (Jb.  id,;  see  also  1  Mad.  Prac.  44.) 

With  respect  to  copyholders  who  are  tenants  Copyboidors, 
in  tail,  the  most  usual  mode  by  which  they  barred  ^f°**  *" 
the  entail  was  by  suffering  a  recovery  in  the 
lord's  court;  but  in  some  manors  there  was  a 
custom  to  bar  tbem  by  a  mere  surrender,  whilst 
in  others  it  was  optional  to  adopt  either  a  reco- 
very or  a  surrender  for  that  purpose;  either 
mode  of  assurance  producing  precisely  the  same 
result.  The  late  statute  of  the  1  Will.  4,  c.  65, 
which  re-enacts  the  statute  47  Greo.  3,  c.  8,  s.  2, 
tnd  extends  to  lands  in  ancient  demesne,  as 
well  as  to  copyholds,  empowered  all  persons  not 
bemg  under  coverture,  and  every  feme  covert 
^  (provided  she  was  solely  examined  by  the 
lord  or  steward  of  the  manor),  to  appoint  an 
attorney  for  the  purpose  of  surrendering  the 
lands,  in  order  to  constitute  a  tenant  to  the 
plaint,  for  suffering  a  recovery  in  the  lord's 
court.  These  acts  have  been  since  repealed  by 
^  Fine  and  Recovery  Substitution  Act  (3  &  4 
Will  4,  c.  74),  by  which  last-mentioned  act  the 
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CHAP^n.    ]>arriiig  of  estates  tail  in  copyholds  must  for  the 
At  to  the    future  be  governed;  which,  in  the  case  of  legal 
estates,  must  be  effected  by  surrender;  and,  where 
the  estate  is  merely  equitable,  either  by  surrender 
or  by  deed:  (sect.  50.)     And  where  the  consent 
of  a  protector  is  necessary,  the  deed  by  which  he 
consents  must  be  produced  to  the  lord  or  his 
steward  at  or  before  the  surrender,  which  the 
lord  or  steward  must  indorse,  and  enter  the  deed 
and  indorsement  on  the  rolls;  and  the  indorse- 
ment is  to  be  evidence  of  the  production;   and 
the  lord  or  steward  is  to  indorse  upon  the  deed 
a  memorandum  of  such  entry:  (sect.  52.)      In 
case  the  protector  does  not  consent  by  deed,  his 
consent  must  then  be  given  to  the  person  taking 
the  surrender;  and  if  the  surrender  be  out  ^ 
court,  the  consent  should  be  stated  in  the  memo- 
randum of  the  surrender,  and  the  memorandum 
signed  by  the  protector;  which,  when  entered  on 
the  rolls,  will  be  evidence  both  of  the  consent 
and  surrender;  but  if  the  surrender  be  in  court, 
the  surrender  must  be  entered  on  the  rolls,  with  a 
statement  of  the  consent;  which  entry,  or  a  copy, 
is  to  be  available  as  evidence,  as  any  other  entiy 
on  the  court  rolls,  or  a  copy  thereof:  (sect.  52!) 
An  equitable  tenant  in  tail  may  dispose  of  his 
copyhold  estate,  by  a  deed,  to  be  entered  on  the 
rolls;  and,  if  the  protector  consent,  by  a  separate 
deed,  the  latter  must  be  executed  either  pre- 
viously to  or  simultaneously  with  the  disposition, 
and  entered  on  the  rolls  by  the  lord  or  his 
steward,  who  must  indorse  on  the  deeds  a  memo- 
randum of  them;  and  unless  the  deed  be  so 
entered  it  will  be  void  as  against  a  subseqaent 
purchaser  for  valuable  consideration:  (sect.  53.) 
But  neither  disposition  will  require  enrohneol^ 
otherwise  than  by  entry  on  the  court  rolls. 
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10.  Bankrupts  and  their  Assignees. 

As  the  law  formerlj  stood,  under  the  statute   c^"^-  ii- 
13  Eliz.  c  7,  a  trader,  from  the  moment  of  his    AMtTthe 
oommitting  an  act  of  bankruptcy,  was  deprived     ******"• 
of  all  power  of  disposing  of  his  property,  so  that  As  to  dispo- 
all  alienations  or  dispositions  made  by  him  after  S^Sii^h. 
that  time  were  absolutely  null  and  void  (Henle^s 
Bankrupt  Law,  258,  Srd  edit.);  and  this  whether 
the  purchaser  was  or  was  not  cognizant  of  the  act 
of  bankruptcy.      By  a  subsequent  enactment, 
however,  (21  Jac.  1,  c.  15,  s.  1),  no  purchaser  for 
a  valuable  consideration  was  to  be  impeached 
unless  a  commission  issued  within  five  years  after 
the  act  of  bankruptcy.    By  a  still  more  recent 
enactment  (46  Geo.  3,  c.  135)^  all  bon&Jide  con* 
veyances  and  transactions  with  any  bankrupt, 
more  than  two  years  before  the  date  of  his  com- 
mission, were  rendered  valid,  notwithstanding 
any  prior  act  of  bankruptcy,  unless  the  party 
purchasing   had    notice    of    it      And   by  the 
still  more  recent  act,  6  Greo.  4,  c.  16,  s.  81,  all 
conveyances  by,  and  all  contracts  with,  any  bank- 
rupt, bona  fide  made  and  entered  into  more  than 
two  calendar  months  before  the  issuing  of  the 
commission,  are  rendered  valid,  notwithstanding 
any  prior  act  of  bankruptcy,  if  the  person  deal- 
ing with  the  bankrupt  had  not  at  the  time  of 
such  dealing  notice  of  any  prior  act  of  bank- 
ruptcy.    And  even  if  the  purchaser  had  such 
notice,  provided  he  were  a  bona  fide  one,  and  for 
a  valuable  consideration,  the  sale  will  not  be 
impeached  by  reason  thereof^  unless  a  commis- 
sion or  fiat  shaU  be  sued  out  against  the  bank- 
rupt within  twelve  months  after  the  act  of  bank- 
ruptcy, instead  of  the  five  years,  as  the  law 
stood  previously:   (sect.  86).     And  under  the 
recent  act,  2  Vict.  c.  4,  s.  12,  all  bona  fide  con- 
veyances by  a  bankrupt,  previous  to  issuing  a 
fiat  against  him,  are  rendered  valid,  notwith- 
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standing  a  prior  act  of  bankruptcy,  unless  the 
purchaser  has  notice  of  it.  Nor  will  a  purchaser 
be  affected  by  such  notice,  unless  a  fiat  be  sued 
out  within  twelve  calendar  months  after  the  act 
of  bankruptcy;  and  all  contracts  entered  into 
with  any  bankrupt  before  the  issuing  of  the  fiat 
are  rendered  valid,  unless  in  the  case  of  a  frau- 
dulent preference. 

As  the  law  formerly  stood,  the  estate  of  the 
bankrupt  did  not  become  vested  in  his  assignees 
until  it  had  been  duly  assigned  to  them  by  the 
commissioners  (stat.  20  Jac.  1,  c.  19),  in  which 
assignment  the  provisional  assignee  or  assignees 
(if  any  had  been  chosen)  must  have  joined;  and 
until  such  assignment  was  made,  the  property 
was  not  transferred  out  of  the  bankrupt  (Ex 
parte  Proudfoot^  1  Atk.  253;  Jacobson  v.  FFU' 
liams,  1  P.  Wms.  385,  386);  but  now,  under  the 
late  act,  1  &  2  Will.  4,  c.  56,  ss.  25,  26,  all  the 
real  estate  of  the  bankrupt  vests  in  his  assignees 
by  virtue  of  their  appointment,  without  any  deed 
of  conveyance  whatever.  And  it  is  the  duty  of 
the  assignees  to  sell  the  property  at  the  earMest 
convenient  opportunity;  nor  ought  they  to  delay 
the  sale  upon  the  probability  of  the  property 
fetching  a  higher  price  at  some  future  period 
{Ex  parte  Goring,  1  Ves.  168;  see  also  6  ib^ 
622;  Henley's  Bankrupt  Law,  215,  3rd  edit; 
Ex  parte  Montgomery,  1  G.  &  J.  338);  and  the 
court  will  reluctantly  interfere  to  stay  a  sale 
upon  an  application  from  the  assignee  for  that 
purpose;  and  the  provisional  assignee  is  now 
expressly  prohibited  from  all  control  over  this 
subject. 

The  assignees  may  sell  by  private  contract; 
but  for  all  this  they  should  be  cautious  of  so 
doing  without  the  consent  of  the  creditors;  for  if 
it  were  to  be  shown,  upon  a  complaint  made  by 
the  latter,  that  more  money  might  have  been 
made  of  the  property  by  a  public  sale,  it  would 
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be  a  circamstance  of  evidence  against  the  assig-   ^^*^''  "• 
nees  not  to  be  disregarded:  {Ex  parte  Dunman^    a*  to  the 
2  Roee,  66;  Macshane  v.  GtM,  1  C.  &  P.  149;     '^' 
Henley's  Bankrapt  Law,.  216,  3rd  edit)    And 
where  the  property  is  sold  by  public  auction,  no 
assignee  should  buy  in  any  of  the  lots  without 
the  knowledge  and  approlMtion  of  the  creditors; 
as  in  that  case,  should  any  loss  be  incurred  upon 
a  resale  of  any  of  the  lots  so  bought  in,  he  will 
be  charged  with  the  loss  on  the  lot  undersold, 
notvvithstanding  there  may  be  a  gain  upon  the 
resale  of  the  other   lots   sufficient   to   make  a 
balance  in  favour  of  the  bankrupt's  estate:  {Ex 
parte  LewU^  1  6.  &  J.  69;   Ex  parte  Buxton^ 
id.  355.) 

In  Pope  V.  Simpson  (5  Ves.  145^  ^^^^^^l^^ 
Rosslyn  expressed  an  opinion  (which  seems  produce  a 
wholly  uncalled  for  by  the  circumstances  of  the  «***  ****** 
case)  that  where  parties  purchased  of  assignees, 
they  had  no  right  to  expect  more  than  that  the 
assignees  should  deliver  over  such  a  title  as  the 
bankrupt  had;  but  this  dictum,  which  is  at  utter 
variance  with  former  decisions  upon  the  subject 
{Oriebar  v.  Fletcher,  1  P.  Wms.  737;  Spurrier 
V.  Hancock,  4  Yes.  667;  Henl.  Bkt.  Law,  218, 
3rd  edit.;  1  Mad.  Prac.  438,  2nd  edit.),  has  not 
since  been  adhered  to.  Its  correctness  was 
indeed  repeatedly  denied  by  Lord  Eldon  (see 
Wkite  V.  Foljambe,  11  Ves.  337;  McDonald  v. 
Hansom,  i2  Yes.  277;  see  also  18  Yes.  SV2\ 
who  said  expressly  that  he  never  knew  the  prin- 
ciple adopted  by  Liord  Rosslyn  in  Pope  v.  Simp» 
son.  "Previously  to  that  decision,"  observed 
his  lordship,  "I  always  said,  and  I  say  now, 
that  if  assignees  of  a  bankrupt  agree  to  sell,  they 
agree  to  seSl  with  a  good  title  "  (11  Yes.  343); 
and  it  has  since  been  finaUy  determined  that 
assignees  of  bankrupts  stand  in  precisely  the 
same  situation  as  other  vendors  of  real  property 
{McDonald  v.  Hansom,  supra);   consequently 
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CHAP^n.    ^^Qj  jjj^y^  jjjjg  ordinary  vendors,  enter  into  sti- 
A$  to  the    pulations  with  respect  to  the  titiie  and  the  evi- 

'     dence  to  be  adduced  in  support  of  it  (Frame  v. 

Wright,  4  Mad.  364);  and  this  it  is  their 
bounden  duty  to  do,  should  the  circumstances  of 
the  title  require  it.  They  must  also,  where  the 
property  is  sold  in  lots,  and  in  fact  in  all  cases 
where  the  title-deeds  are  not  to  be  delivered  over 
to  all  the  purchasers,  take  especial  care  to  pro- 
vide against  furnishing  attested  copies,  or  other 
copies  of  deeds  or  documents  that  cannot  be 
handed  over  to  the  purchaser ;  for,  unless  pro- 
tected by  a  stipulation  of  tMs  kind,  assignees 
must,  like  all  other  vendors,  where  the  title- 
deeds  cannot  be  delivered,  give  attested  copies  of 
them  at  the  expense  of  the  estate:  (Ex  parte 
Stuart,  2  Rose,  215;  HenL  Bkt.  Law,  218,  3rd 
edit.;  see  also  ante,  p.  6.) 

Before  the  passing  of  the  Fine  and  Becovery 
Substitution  Act  (3  &  4  Will.  4,  c.  74),  where  a 
bankrupt  was  tenant  in  tail,  the  mode  by  which 
e^^tig  of  the  entail  was  barred  was  by  the  usual  deed  of 
bargain  and  sale  of  the  commissioners,  which  had 
the  same  effect  as  any  rightful  assurance  by  the 
tenant  in  tail  himself:  (1  Com.  Dig.  98,  pi.  34, 
35.)  Hence,  if  he  were  tenant  in  tail  in  posses- 
siqn,  the  bargain  and  sale  would  have  produced 
the  same  effect  as  a  common  recovery,  and  hare 
barred,  not  only  the  estate  tail,  but  also  all 
remainders  expectant  thereon:  (I  Prest  Ahs. 
173,  174.)  But  where  the  bankrupt  had  only 
an  estate  tail  in  remainder,  expectant  on  an 
estate  of  freehold  in  some  other  person,  the  com- 
missioners could  only  have  conveyed  a  base  fee, 
producing  the  like  effect  that  a  £bae  with  procla- 
mation by  the  bankrupt  himself  would  have  done; 
because,  not  having  an  estate  of  freehold,  he  was 
unable  to  suffer  a  recovery:  (i^e  v.  Danbvz, 
3  Bro.  C.  C.  595;  Jervis  v.  Tayleur,  3  Barn. 
&  Aid.  557;   see  also  1  Com.  Dig.  98,  pL  35; 
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Henl.  Bkt.  Law,  228,  3rd  edit.)  Upon  this  <^^" 
doctrine  a  doubt  arose  whether,  at  a  futore  ^totf»f 
penod  (when,  but  for  the  bankruptcy,  the 
baokropt  would  have  been  seised  in  tail  in  pos- 
session, and  thus  qualified  to  suffer  a  recovery), 
the  commissioners  could,  by  a  subsequent  bargain 
ft&d  sale,  produce  the  effect  of  a  recovery,  and  en- 
luge  the  previous  base  fee  into  an  absolute  estate 
in  fee-simple:  a  point  so  exceedingly  doubtful,  that 
it  became  the  usual  practice  to  require  a  conunon 
recovery,  either  from  the  bankrupt  himself,  or 
from  his  issue  in  case  of  his  death  (1  Prest.  Abs. 
174);  but  now,  under  the  56th  sect,  of  the  Fine 
and  Recovery  Substitution  Act,  a  disposition  by 
the  commissioners  will  have  the  same  effect  as  a 
recovery  by  the  bankrupt  and  his  issue  under  the 
same  circumstances;  tlukt  statute  empowering  the 
commissioners  to  dispose  of  the  estate  just  in  the 
same  manner  as  the  bankrupt  himself  could  have 
done;  and  also,  by  a  subsequent  disposition,  to 
^olarge  the  base  fee  into  a  fee-simple  absolute, 
in  all  cases  where  the  bankrupt  himself  or  his 
issue  could  have  done  so;  the  statute  placing  the 
commissioner,  as  to  any  power  of  alienation,  in 
precisely  the  same  situation  as  the  bankrupt 
biniself  would  have  occupied.  In  like  numner, 
slso,  is  his  power  of  disposition  restricted;  con- 
sequently, if  there  be  a  protector  to  the  settle- 
ment, as  the  latter  gives  or  withholds  his  consent, 
to  that  extent  is  the  conmiissioner  enabled  to  bar 
the  entail:  (sect.  38,  and  see  ante,)  And  where, 
for  want  of  such  consent,  the  conmiissioner  is  only 
enabled  to  pass  a  base  fee,  and  there  should  after- 
wards, during  the  continuance  of  the  base  fee, 
cease  to  be  a  protector,  the  base  fee  will  become 

enlarged  into  a  fee-simple  absolute :  (sects.  60, 
61.) 

The  commissioner  is  also  empowered,  accord-  Power  of 

i^ly  as  the  protector  gives  or  withholds  his  doners  of 

consent^  to  confirm  a  voidable  estate  in  favour  of  tankrap*"  *® 
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a  purchaser  (sect.  62);  and  where  there  ceases  to 
be  a  protector  during  the  continuance  of  a  base 
fee,  where  that  only  passes,  it  will  become  en- 
larged into  a  fee-simple  absolute;  but  it  is  by  the 
same  clause  also  provided,  ^*  that  if  the  di^)Osi- 
tion  made  bj  such  commissioner  as  aforesaid 
shall  be  made  to  a  purchaser  for  valuable  con- 
sideration, who  shall  not  have  express  notice  of 
the  voidable  estate,  then  and  in  such  case  the 
voidable  estate  shall  not  be  confirmed  against 
such  purchaser  and  the  persons  claiming  under 
him." 

All  acts  and  deeds  done  and  executed  by  the 
bankrupt  tenant  in  tail  are  rendered  void  against 
any  disposition  by  the  commissioner  under  this 
act  (sect.  63):  but,  subject  to  the  powers  giv«i 
to  the  commissioner  and  to  the  estate  in  the. 
assignees,  the  bankrupt  shall  have  the  same 
powers  of  disposition  under  this  act  as  he  would 
have  had  if  he  had  not  become  bankrupt:  {lb,  id,) 

The  disposition  of  the  commissioner  shall,  if 
the  bankrupt  be  dead,  have,  in  the  cases  therein 
mentioned,  the  same  operation  as  if  he  were  alive; 
that  is  to  say,  in  case  at  the  time  of  the  bank- 
rupt's decease  there  shall  be  no  protector  of  the 
settlement  by  which  the  estate  tail  of  the  actual' 
tenant  in  tail,  or  the  estate  tail  converted  into  a 
base  fee,  as  the  case  may  be,  was  created;  or  in 
case  the  bankrupt  had  been  an  actual  tenant  in 
tail  of  such  lands,  and  there  shall  at  the  time  of 
the  disposition  be  any  issue  inheritable  to  the 
estate  tail  of  the  bankrupt  in  such  lands,  and 
either  no  protector  of  the  settlement  by  which 
the  estate  tail  was  created,  or  a  protector  of  such 
settlement,  who,  in  the  manner  required  by  this 
act,  shall  consent  to  the  disposition,  or  a  pro- 
tector of  such  settlement  who  shall  not  consent 
to  the  disposition;  or  in  case  the  bankrupt  had 
been  a  tenant  in  tail  entitled  to  a  base  fee  in 
such  lands,  and  there  shall,  at  the  time  of  the 
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disposition,  be  any  issue  who,  if  the  base  fee  had   ^^^'  "• 
not  been  created,  would  have  been  actual  tenant    a*  to  the 

in  tail  of  such  lands,  and  either  no  protector  of      ' 

the  settlement  bj  which  the  estate  tail  converted 
into  a  base  fee  was  created,  or  a  protector  of 
such  settlement,  who,  in  the  manner  required  bj 
this  act,  shall  consent  to  the  disposition:  (sect.  66.) 

The  disposition  of  the  commissioner,  except  S^^*j2^ 
in  the  case  of  copyholds,  will  be  void,  unless  iionen, 
enrolled  in  Chancery  within  six  months  after  ^^^ 
execution  ;  and  all  <Uspositions  of  lands  held  by  ^Jjjjj  j^ 
copy  of  court  roll  must  be  entered  on  the  court  chancery, 
rolls  of  the  manor  ;  and  if  there  shall  be  a  pro- 
tector who  shall  consent  to  the   disposition  of 
sach  copyholds,  he  shall  give  his  consent  by  a 
distinct  deed,  which  consent  shall  be  void  unless 
the  deed  of  consent  be  executed  by  the  protector, 
either  on  or  at  any  time  before  the  day  on  which 
the  deed  of  disposition  shall  be  executed  by  the 
commissioner  ;  and  such  deed  of  consent  shall  be 
entered  on  the  court  rolls  ;  and  it  is  imperative 
Ml  the  lord  or  steward  to  enter  every  deed  re- 
quired by  this  act  to  be  so  entered  on  the  court 
rolls  of  the  manor,  and  to  endorse  on  every  deed 
80  entered  a  memorandum  signed  by  him,  testi- 
fying the  entry  of  the  same  on  the  court  rolls : 
(sect.  59.) 

11.  Corporations, 

All  ecclesiastical  and  eleemosynary  corpora-  Corporations 
aons  were  restrained  by  certain  statutes,  passed  froni  aiienft- 
in  the  reign  of  Queen  Elizabeth  (stats.  I  Eliz.  ^^' 
c  19  ;  13  EHz.  c.  10  ;   14  Eliz.  cc.  11  and  14  ; 
18  Eliz.  c.  11  ;  and  43  Eliz.  c.  49),  from  every 
niode  of  alienation  except  that  of  leasing  ;  and 
they  were  placed  under  very  considerable  re- 
strictions even  in  the  exercise  of  this  power. 
Incumbents  of  livings  were,  however,  enabled, 
onder  the  statutes  17  Geo.  3,  c.  53,  and  21 

k3 
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Chap.  n. 

A»  to  the 
vendor. 


Greo.  3,  c.  66,  to  nose  money,  by  way  of  mort- 
gage, for  repairiiig  or  buildiiig  houses  ;  and  by 
statute  55  Greo.  3,  c.  147,  incumbents  of  bene- 
fices are  enabled  to  exchange  parsonage  houses 
and  glebe  lands,  with  the  consent  of  patron  and 
ordinary,  for  other  houses  and  lands,  and  also  to 
purchase  lands  to  be  annexed  to  such  benefices 
as  glebe  land  thereof  and  by  mortgage  of  their 
tithes,  rents,  and  other  profits,  to  raise  money 
for    such    purchases.      But   previously  to  the 
late    Municipal  Reform  Act  (3  &  4  Will  i 
c.   69),   there    were    no    restrictions    imposed 
upon    lay  corporations  (10  Rep.  30,   b;  Sd 
162 ;    Colchester    {Mayor   of),    v.    Lowimy  1 
Ves.    &   Bea.    226,    244),    who   might  have 
alienated  their  lands,    except  for  election  pQ^ 
poses,   as   freely  as    any   other    class  of  per- 
sons ;  but  by    the    94th    section    of   the  act 
above  alluded  to,  they  are  now  restrained  fro© 
selling  or  mortgaging  any  real  estates,  or  leasing 
them  for  a  longer  term  than  thirty-one  years, 
and  at  reasonable  rent,  except  in  pursuance  of 
some  agreement  entered  into  on  or  before  the 
5th  of  June  1835  ;  but  when  the  council  are 
desirous   of  selling,  they  should  represent  the 
case  to  the  Lords  of  the  Treasury,  with  the 
approbation  of  three  of  whom  they  may  sell  on 
such  terms  as  such  lords  may  approve  of.    But  the 
council  are  nevertheless  still  empowered  to  grant 
building  leases  for  terms  not  exceeding  seventy 
years,  provided  the  lessee  contract  to  erect  build- 
ings thereon  of  the  yearly  value  of  the  land: 
(sect.  90.)     K,  however,  such  corporate  bodylw 
seised  as  such,  and  not  as  charitable  trustees,  « 
any  lands  to  which  an  advowson  or  right  of  pre* 
sentation  to  a  benefice  is  appurtenant,  or  of  an 
advowson  in  gross,  &c.  such  advowson  or  pre- 
sentation is  directed  to  be  sold  under  the  direction 
of  the  Ecclesiastical  Commissioners  ;  the  produce 
vested  in  the  public  funds,  and  the  yearly  interest 
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earned  to  the  account  of  the  borough  fund:   ^^*^'' °* 
(sect  139.)  A»unk» 

With  respect  to  leases  granted  b  j  ecclesiastical  *!!^' 
and  eleemosTnary  corporations,  it  seems  that,  by  ^JLjJjJJ^ 
the  oommon  law,  they  were,  in  many  cases,  only  tSmSH^ 
binding  on  the  parties  by  whom  they  were  made, 
and  not  upon  their  successors :  (4  Com.  Dig. 
tit  zxzii.  ch.  v.  pL  32.)  And  the  statute  32 
Hen.  8,  c  28,  made  all  such  leases  for  term  of 
years,  or  life,  good  and  effectual  against  the 
lessors  and  their  successors  ;  yet,  by  subsequent 
eDactments  (1  EUz.  c  19  ;  13  Eliz.  c.  20 ;  14 
Eliz.  c.  11 ;  18  Eliz.  c  11 ;  1  Jac.  c  3),  all 
eodeaiastical  or  eleemosynary  corporations  were 
restrained  from  alienating  the  limds  for  more 
than  the  term  of  twenty-one  years,  or  three  lives ; 
upon  which  leases  the  accustomed  rent,  or  more, 
most  be  yearly  reserved  thereupon :  (2  Blac.  Com. 
321.)  But  notwithstanding  that  the  duration  of 
the  leases  must  not  exceed  three  lives,  or  twenty- 
one  years,  they  may  nevertheless  be  granted  for 
a  more  limited  period :  (1  Inst  44,  6  ;  4  Com. 
Dig.  tit  xzxii«  ch.  v.  pL  40.)  Houses  in  cor- 
poration or  market  towns  may,  however,  under 
the  statute  14  Eliz.  c.  11,  s.  17,  in  some  instances 
he  let  for  forty  years  ;  provided  they  be  not  the 
mansicm-houses  of  the  lessors,  and  have  not  more 
tium  ten  acres  of  ground  belonging  to  them ;  and 
provided  the  lessee  be  bound  to  keep  them  in 
repair ;  and  they  may  also  be  alienated  in  fee- 
^ple  for  lands  of  equal  value  in  recompense. 
But  when  there  is  an  old  lease  in  being,  no 
concurrent  one  shall  be  made  unless  the  old 
one  shall  expire  within  three  years  :  (2  Blac. 
Com.  321.)  And  no  lease,  by  the  equity  of 
the  statute,  shall  be  made  without  impeach- 
luent  of  waste  ;  and  all  bonds  and  covenants 
tiding  to  frustrate  the  provisions  of  the 
13th  and   18th  of  Eliz.  are  void:   (Co.  Litt 
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^^^    ch.  V.  pi.  53.) 
—  '         "Concerning  these  restrictive  statutes,''    Sir 
SJS^Som  W-  Blackstone  remarks  (2  Bl.  Com.  321),  "there 
on  the         are  two  observations  to  be  made.     First,  they  do 
•tototoR.^^     not  by  anj  construction  enable  anj  persons  to 
make  any  such  leases  as  they  were  by  the  com- 
mon law  disabled  to  make.     Therefore  a  parson 
or  vicar,  though  he  is  restrained  from  mn-kiw^g 
longer  leases  than  for  twenty-one  years,  or  three 
lives,  even  with  the  consent  of  the  patron  and 
ordinary,  yet  he  is  not  able  to  make  any  lease  at 
all,  so  as  to  bind  his  successor,  without  such 
consent.     Secondly,  that  though  leases  contrary 
to  these  acts  are  declared  void,  yet  they  are  good 
against  the  lessor  during  his  life,  if  he  be  a  sole 
corporation  ;  and  they  are  also  good  against  an 
aggregate  corporation  so  long  as  the  head  of  it 
lives,  who  is  presumed  to  be  the  most  concerned 
in  interest ;  for  the  act  was  intended  for   the 
benefit  of  the  successor  only,  and  no  man  shall 
take  advantage  of  his  own  wrong."    The  learned 
commentator  then  proceeds  to  remark  that  "there 
is  yet  another  restriction  with  regard  to  colle^ 
leases  by  statute  18  Eliz.  c.  6,  which  directs  that 
one-third  of  the  whole  rent  then  paid  should  for 
the  future  be  reserved  in  wheat  or  malt,  reserv- 
ing a  quarter  of  wheat  for  each  6s,  Sd,y  or  a 
quarter  of  malt  for  every  Ss  ;  or  that  the  lessees 
should  pay  for  the  same  according  to  the  price 
that  wheat  and  malt  should  be  sold  for  in  the 
market  next  adjoining  to  the  respective  colleges 
on  the  market   day    before  the  rent  becomes 
due." 
sut.  6  A  7        The  act  6  &  7  Will.  4,  c.  20,  has  made  some 
wui.4,0.  ao.  important  enactments  as  to  the  renewal  of  eccle- 
siastical leases,  by  which  it  is  provided  that  from 
the  1st  of  March,  1836,  no  ecclesiastical  person 
shall  grant  any  new  lease  of  any  land  or  tithes. 
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parcel  of  his  ecclesiastical  possessions,  by  way  of  ^^*^'  ^ 
renewal  of  any  lease  granted  for  more  than  two  ^^^j^ 
liyeSy  until  one  of  the  persons  for  whose  life  such 
lease  was  made  shall  die,  and  then  only  for  the 
surviving  lives  or  life  and  such  new  life  or 
lives  as  with  the  life  or  lives  of  the  sorviyor  or 
survivors  shall  make  up  the  number  of  lives,  not 
exceeding  three,  for  which  such  lease  shall  have 
been  made  ;  and  where  any  lease  shall  have  been 
granted  for  forty  years,  no  ecclesiastical  person 
shall  grant  any  new-  lease  by  way  of  renewal 
until  fourteen  years  of  such  lease  shall  have  ex- 
pired ;  or  where  for  thirty  years,  until  ten  years 
shall  have  expired ;  or  where  for  twenty-one 
years,  until  seven  years  shall  have  expired  ;  and 
when  any  such  lease  shall  have  been  granted  for 
years,  it  shall  not  be  renewed  for  life  or  lives: 
(sects.  1,  9.)  It  is  also  provided  that,  wherever 
any  ecdesifustical  person  shall  grant  any  renewed 
lease,  it  shall  contain  a  recital,  if  a  lease  for  lives, 
of  the  names  of  the  cestuis  que  vte,  stating  which 
are  dead,  &c. ;  and  if  a  lease  for  years,  for  what 
term  of  years  the  last  precedmg  lease  was 
granted  ;  and  every  recital  is  to  be  deemed  evi- 
dence of  the  truth  of  the  matter  recited  ;  and  a 
penalty  is  imposed  on  persons  introducing  recitals 
into  such  leases,  knowing  them  to  be  false.  But 
by  a  subsequent  enactment,  passed  in  the  same 
session,  it  was  enacted  that  leases  granted  under 
the  provisions  of  the  former  act  are  not  void  on 
account  of  their  not  containing  such  recitals  as 
are  in  that  act  mentioned.  The  same  act  then 
proceeds  to  state,  that  where  a  practice  has 
existed  for  ten  years  past  to  renew  such  leases 
for  forty,  thirty,  or  twenty-one  years,  at  shorter 
periods  than  fourteen,  ten,  or  seven  years,  the 
lease  may  be  renewed  conformably  to  such  prac- 
tice ;  provided  that  such  practice  shall  be  proved 
to  the  satisfaction  of  the  bishop:  (sect.  4.) 
This  act  is  not  to  prevent  ecclesiastical  persons 
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Chap,  n.  fpQjj^  exchanging  any  life  or  lives  in  their  leaae^ 
AMtoik$  with  the  approbation  of  the  king  (now  queen^ 
^'^If^'  archbishop,  or  bishop,  as  the  case  may  be 
(sect.  5) ;  neither  does  it  prevent  grants  under 
acts  of  Parliament  (sect.  6)  ;  nor  leases  for  the 
same  term  as  the  preceding  leases  (sect.  7)  ;  nor 
will  it  render  Olegal  leases  valid  (sect.  8) ; 
neither  does  it  extend  to  Ireland:  (sect.  9.) 

12.   Traitors  and  Felons. 

Traitors  and  ^7  attainder  for  treason  or  other  felony,  the 
feioiu  in.  convict  bccomes  incapable  of  holding  any  de- 
hSSh^  scription  of  landed  property  whatever  (Perk. 
^*»-  s.  26  ;  Prest  Shep.  Touch.  232)  ;  but  if  he  pre- 

viously conveys  it  away,  such  conveyance  will  be 
good  as  against  all  persons  but  the  crown  ;  for 
notwithstanding  that  it  has  been  said  (see  J^resL 
Shep.  Touch.  232)  that  such  conveyance  is  not 
good  as  against  the  lord  of  whom  the  land  is 
held,  the  latter  doctrine  is  wholly  unfounded  in 
principle ;  hence  Mr.  Preston,  with  his  usual 
learning  and  accuracy,  remarks  (Prest.  Shep. 
Touch.  232  ;  3  Prest.  Abs.  392),  "  The  title  of 
the  lord  is  a  title  by  escheat,  and  there  can  be 
no  escheat  in  this  case,  since  there  is  an  actual 
tenant  by  the  alienation.  If,"  he  adds^  <<an 
attainted  person  be  disqualified  to  alien  as  against 
the  lord,  this  disability  is  because  he  is  dviUier 
moriuus  ;  for  treason  there  is  a  forfeiture  of  the 
inheritance ;  in  felony  there  is  not  any  such 
forfeiture."  (See  also  Vin.  Abr.  Attainder  (B), 
Forfeiture  (P) ;  Bac.  Abr.  Forfeiture  (A)  ;  Com. 
Dig.  Forfeiture  (B).)  To  remedy  also  the  ex- 
treme law  respecting  forfeitures  (which,  corrupt- 
ing the  hereditary  blood  of  the  offender,  rendered 
his  general  heirs  incapable  of  inheriting  or 
transmitting  their  own  property  by  heirship  in 
all  cases  where  they  were  obliged  to  derive  their 
title  through  the  attainted  person,  whether 
through  himself  only,  or  a  more  remote  ancestor), 
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an  act  of  Parliament  was  |»886d  by  which  cor-   ^^^"^"' 
ruption  of  blood  was  confined  to  the  crimes  of    ^J^J^ 
treason,  petit  treason,  and  murder :  (54  Geo.  8,       — ' 
c  145.)    And  hj  a  subsequent  statute  (3^4 
Win.  4,  c  106,  s.  10),  it  is  enacted,  that  when 
any  person  from  whom  the  descent  of  any  land 
is  to   be  traced  shall  have  any  relation  who 
having  been  attainted  shall  die  berore  such  descent 
shaU  have  taken  place,  then  such  attainder  shall 
not  prevent  any  person  from  inheriting  such  land 
who  would  have  been  capable  of  inheriting  the 
same,  by  tracing  his  descent  throagh  such  relation, 
if  he  had  not  been  attainted,  unless  such  lands  shall 
have  escheated  in  consequence  of  such  attainder 
before  the  Ist  of  January,  1834. 

Previously,  indeed,  to  either  of  the  last  above-  wJwthar 

t    '^  ...  .i.ii^         tenuit  in  tail 

mentioned  statutes,  an  heir  m  tail  might  have  cm  deriTe 
derived  his  pedigree  through  an  attainted  person ;  ^J^Sf]^ 
for,  notwithstanding  a  tenant  in  tail  forfeits  aU  •ttaiatMi 
lands  of  which  he  is  seised  in  tail  at  the  time  of  *''^'''^' 
the  crime  committed,  or  at  any  time  afterwards, 
yet  he  does  not  forfeit  that  which  he  never  had, 
viz.  the  right  of  succession  by  the  next  heir  in 
tail,  unless  the  attainted  person  be  or  become 
owner  in  point  of  estate  or  of  right :  (3  Prest. 
Aba.  393  ;  Bro.  Des.  pL  1  ;  Bro.  Forfeiture,  pL 
37  ;  Lard  Lumlei^s  ctuCy  3  Co.  10  ;  Mantell  v. 
Mantelly  Cro.  Eliz.  28  ;  Sheffield  v.  EatcUffy 
Godb.  305,  Hob.  347.) 

Upon  the  whole,  therefore,  it  seems  that  an  JJJJ^^om. 
actual  conveyance  after  the  commission,  but 
before  conviction  of  the  crime,  will  intercept  the 
title  of  the  lord ;  but  in  case  attainder  should 
follow,  such  conveyance  would  be  inoperative 
against  the  crown  (Co.  Litt.  42  ;  Prest.  Shep. 
Touch.  232,  n.  131  ;  3  Prest.  Abs.  392  ;  Vin. 
Abr.  Attainder  (B),  Forfeiture  (P)  ;  Com.  Dig. 
Forfeiture  (B) ;  Bac.  Abr.  Forfeiture  (A).) 
The  lord's  title  by  escheat  would,  however,  over- 
reach a  devise  by  will,  because  a  devise  does  not 
take  effect  until  the  death  of  the  testator,  whereas 
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cbapji.    h  ^qq^  takes  effect  immediatelj  upon  its  ex^ 
As  to  th«   cution. 


pendor. 


13.  Aliens. 


Aliens  Aliens  are  incapable  of  holding  lands  in  this 

hoWtal?***'  country,  which  upon  office  found  become  for- 
UndA.  feited  to  the  crown;  and  it  seems  that  the  title 

of  the  crown  wiU  prevail  over  that  of  a  bona 
fide  purchaser,  to  whom  the  alien  may,  previously 
to  such  office  found,  have  sold  and  conveyed  the 
property:  (2  Blac.  Com.  274;  Vin.  Abr.  Alien 
rA);  Com.  Dig.  Alien  (C);  Shep.  Touch.  232; 
Co.  Litt.  2,  8,  42.)    But  the  conveyance  of  an 
alien  wiU  be  good  against  all  other  persons  ex- 
cept the  crown;  and  it  has  also  been  holden  that 
an  alien  tenant  in  tail  may  suffer  a  recovery 
which  will  be  effectual  as  against  him  and  his 
issue,  and  the  persons  in  remainder  or  reversion; 
because,  until  office  found,  the  alien  is   seised 
of  the  freehold,  and  if  the  tenant  to  the  prtBcipe 
has  the  freehold  at  the  time  when  the  recovery 
is  suffered,  it  will  be  sufficient,  though  it  be 
defeated  afterwards:  (4  Leon.  84;  Prest.  Shep. 
Touch.  232;  Golds.  82;  1  Prest.  Convey.  257; 
5  Com.  Dig.  xxxvi.  ch.  2,  pi.   1 1,  12.)     But  a 
settlor  under  the  Fine  and  Recovery  Substitu- 
tion Act  (3  &  4  Will.  4,  c.  74),  cannot  appoint 
an  alien  to  be  a  protector  of  a  settlement  of  en- 
tailed property:  (sect.  32.)  (o) 


Mortgagee 
disabled 
from  sellizig 
before  fore- 
closure, 
iinlesa  under 
a  trust  or 
po"werof 
sale. 


14.  Mortgagees, 

A  mortgagee,  unless  under  a  power  or  trust 
for  sale,  cannot,  before  the  equity  of  redemption 
is  barred,  either  by  lapse  of  time  or  foreclosure, 
sell  the  mortgaged  lands  so  as  to  defeat  the  mort- 


(a)  It  may  be  proper  here  to  remark  that  Jews,  simply  as  such, 
are  not  to  be  regarded  as  aliens;  for  unless  thej  are  actnaUj 
aliens  either  by  birth  or  by  allegiance,  they  are  entitled  to  hold 
lands  in  the  same  manner  as  any  other  of  Her  Majesty's  subjects. 
They  may  even  hold  advowBons  and  present  to  benefices  I 
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gagor's  equity  of  redemption;  neither  does  a  fine    <^>^^* 
levied,  or  a  recovery  suffered,  by  a  mortgagee  in    ^^^ 
possession,  bar  either  the  mortgagor  or  persons 
claiTniTig    under    him  (fVekkm  v.   Dux  Ebar^ 
\l  Yem.  132;  Patch  on  Mortgages^  118);  unless 
I  in  the  latter  instance  the  mortgagor  were  to  come 
in  upon  the  voucher:  (Cro.  Jac.  593;  Stanhope 
V.   TucAer,  Pre.  Cha.  435.)    Nor  will  a  lease  Jf^J^ 
made  by  a  mortgagee  in  possession  be  binding  ngce  not 
npon  the  equity  of  redemption,  unless  there  was  J^^qnity 
an  abflolute  necessity  for  it  (2  Com.  Dig.  tit.  xv.  of  redomp- 
ch.  2,  pL  19;  HungerfordY.  Clay,  9  Mod.  1);"*** 
and  then  only  at'  improved  rack-rent:  {Weldon 
V.  BallisoTi,  1  Cha.  Cas.  172.)    But  where  the  Mortmee 
mortgage  deed  contains  a  power  or  trust  enabling  {SSfc^atraft 
the  mortgagee  to  sell  the  mortgaged  premises,  he  JJiJ**'"'  ^ 
may   undoubtedly  do   so   {Corder  v.  Morgan, 
18  Yes.   344;  Clay  v.  Sharpe  and  others,  ib. 
346,  il);  and  where  the  usual  provisions  are 
inserted  that  the  mortgagee's  receipts  shall  be  a 
sufficient  discharge  to  purchasers,  the  mortgagee 
may  confer  a  good  title  without  the  mortgagor's 
concurring  in  the  sale.     Whether  on  failure  of  whetiwr  on 
heirs  of  the  mortgagor  the  equity  of  redemption  heinof 
will  become  absolute  in  the  mortgagee,  or  escheat  ^^^^^' 
to  the  lord,  seems  to  have  been  a  disputed  ques*  redemption 
tion;  but  the  better  opinion  seems  to  b^,  thatj^i^^^ 
neither  would  be  entitled  in  case  the  mortgagor  mortgagee, 
should  leave  any  personal  representatives;  be- 
cause,  as  the  mortgagor  may  demand  payment  of 
the  money  from  the  personal  representatives,  the 
court  would  order  a  reconveyance  to  them,  and 
would,  if  necessary,  consider  the  estate  recon- 
veyed  as  coming  in  lieu  of  the  personalty,  and 
as   assets  to  answer  even  simple-contract  cre- 
ditors :    (Burgess  v.   Wheate,    1    Blacks.    123; 
1  Eden,  177.) 

Where  a  mortgagee  has  been  in  the  uninter-  saie  by 
rupted  possession  of  the  mortgaged   lands   for  S^^^^^on 
twenty  years  and  upwards,  he  may  convey  away  ^^^  ^»*^** 
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Chap.  11.  jjjg  ©gtate  SO  88  to  bind  the  equity  of  redemption^ 

As  to  the    Mortgages,  it  is  tnie,  were  not  within  the  oP 

"^^     Statute  of  Limitations  (21  Jac.  1,  c.  16);  bi 

^TOof      courts  of  equity  long    since  determined 

triist  or       by  analogy  to  that  statute,  twenty  years  sho 

be  the  time  to  bar  the  mortgagor  of  his  equity 

redemption    (Jenner  v.    Trctcey^    and  Belch  % 

Harvey y  3  P.  Wms.  287,  n.;  White  v.  JPtwr, 

2  Yentr.  340;  Anon.  3  Atk.  313;  2  FonbL 

264,  265;  1  Eq.  Ca.  Abr.  313,  n.  a;  Pearson  r^ 

Fulleny  ]  Gha.  Gas.  102 ;  Cloberry  y.  Synumds, 

1  Vem.  397;  Sanders  v.  Hordy  I  Gha.  Rep.  79; 

Clapham  v.  Botoyer,  ib,  1 10;  Frazer  v.  Mooref 

Bunb.  54 ;    Corbet  v.  Barker^   I  Anstr.  138 

Hovenden  y.  AnnesUy  {Lord)y  2  Scho.  & 

636 ;   Hodle  y.  Healey,   1  Yes.  h  Bea.  539fi 

1  Mad.  Pract  519,  2nd  edit;  1  Redes.  Tr.  174 
n.  t«.);  which  rule  of  equity  has  been  confirmed 
by  the  recent  Statute  of  Limitations,  3  &  4  Will  % 
c.  27,  by  the  28th  section  of  which  it  is  e 
that  the  mortgagor  shall  be  barred  at  the  end 
twenty  years  from  the  time  when  the  mortg; 
took  possession,  and  from  the  last  written  ac- 
knowledgment of  the  mortgagor's  title.  But  tfaii 
will  not  operate  as  a  bar  to  parties  under  tlit 
disabilities  of  coverture,  infancy,  lunacy,  or  aln 
sence  beyond  the  seas,  who  are  flowed  tenyeaif 
affcer  the  removal  of  their  disabilities  to  assert 
their  rights:  (sect  16.)  But  when  the  time  onof 
begins  to  run,  it  will  continue  to  run  on  uniio* 
peded  by  any  succeeding  disabilities  (sect  18;  se0 
also  Corval  v.  Sykes,  1  Gha.  Rep.  1931;  i^ 
V.  ManseUj  Gilb.  Eq.  Rep.  185  ;  KnowUs  f^ 
Spencey  1  Eq.  Ca.  Abr.  315;  St.  John  v.  TWrw^V 

2  Yem.  418);  nor  will  any  claim  be  allowrf 
after  forty  years  :  (sect.  17.)  Imprisomnen^ 
which  was  formerly  ranked  as  a  disability,  is 
omitted  in  the  recent  Statute  of  Limitations;  and, 
therefore,  simply  as  such,  can  no  longer  be  treated 
as  a  disability.    And  neither  Scotland,  Ireland, 
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JjOT  the    islands   of   Man,  Gkienisey,  Jeney,    chai^il 
Mdemey,  or  Sark,  or  any  of  the  adjacent  islands    Jsiotk» 
raiing  part  of  Her  Mt^esty's  dominions),  are  to     ******* 
deemed  bejond  the  seas.    And  where  a  partj 
absconded  beyond  the  seas  to  avoid  or  retard 
ice,  he  will  not  in  such  case  be  allowed  to 
kTail  himself  of  this  disability:  {Jennery,  Traeey^ 

Kd  Bdch  V.  Harvey,  8  P.  Wms.  287,  n.  (B); 
Ltch  on  Mortgages,  284;  2  Mad.  Pract.  519, 
Sndedit) 

15.  Trtutees. 

Whenever  the  legal  estate  is  vested  in  tmstees,  Traiiew  an 
ttiey  are  necessary  parties  to  the  conveyance  of  ^^STtoa 
^e  property,  and  without  this  concurrence  it  is  conwywaee. 
impossible  to  confer  a  good  title  on  a  purchaser. 
On  this  account  difficulties  sometimes  arise  in  con- 
iequence  of  a  sole  trustee,  or  the  only  remaining 
fnistee  out  of  several,  dying,  leaving  an  infant 

ta  lunatic  heir,  or  his  heir  cannot  be  found,  or 
,  e  trustee  has  left  no  heir,  or  it  is  not  known 
^ho  the  heir  really  is. 

To  obviate  these  inconveniences  several  en-  ?J^?^^ 
ictments  have  from  time  to  time  been  passed,  by  t«  enab^ 
which  infant  trustees  or  mortgagees  are  em-  51Sw^ 
powered  to  convey  by  the  direction  of  the  Court  "d  mort- 
«f  Chancery;  and  where  trustees  or  mortgagees  SS?^.*^ 
of  lands  are  lunatics,  the  Lord  Chancellor  may 
direct  the  committee  of  such  persons  to  convey: 
(6  Geo.  4,  c.  74;  11  Gw.  4  h  1  WilL  4,  c.  60, 
88.  3—6.)    And  when  trustees  of  freehold  or 
kasehold  estates  are  out  of  the  jurisdiction,  or 
are  not  amenable  to  any  process  of  the  Court  of 
Chancery,  or  it  shall  be  uncertain  whether  the 
trustee  last  known  to  be  seised  as  aforesaid  shall 
be  living  or  dead,  or  if  known  to  be  dead,  it 
shall  not  be  known  who  is  his  heir;  or  if  any 
tmstee  seised  as  aforesaid,  or  the  heir  of  any  such 
trustee,  shall  refuse  to  convey  such  land  for  the 
8paceof  twenty-eight  days  next  after  a  proper 
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c^^n-  deedfor  making  such  Gonveyanc«  shall  have^ 
AitQiiu  tendered  for  Ua  execution  bj,  or  by  an 
*^_r'  duly  aatfaorized  by,  any  person  entitled  to  i 
the  Bame,  then,  and  in  every  Buch  case,  it 
be  lavful  for  the  said  Court  of  Chimceiy 
direct  any  person  whom  auch  court  may 
proper  to  appoint  for  that  purpose  in  the  pi 
such  trustee  or  heir,  to  convey  to  auch  pe 
and  in  such  manner  as  the  said  court  sh^ 
proper,  and  ereiy  such  conveyance  shall  be 
eff^ual  as  if  the  trustee  seised  as  aforesaid,  i 
his  heir,  had  made  and  executed  the  same. 
rart  of  Under  this  act,  the  Court  of  Chancery  is  « 

powered  to  direct  the  surrender  of  copyholds  Iq 
person  appointed  by  the  court,  and  the  lord  ^ 
be  bound  to  accept  the  same  (Reg.  v.  FUt,  3  J< 
10,  28);  but  the  above-mentioned  act  does  ^ 
apply  in  the  case  of  its  being  unknown  whed 
or  not  the  trustee  has  left  an  heir.  Thia  o^ 
sion  was,  however,  supplied  by  the  subaeqiH 
enactment,  which  has  provided  for  there  beii^ 
heir  of  a  trustee  or  mortgagee,  but,  which  is  nd| 
singular,  has  left  wholly  unprovided  for  the  d 
of  tite  heir  of  a  tnortgagee  not  being  known:  0 
paHe  Stanley,  5  Sim.  320;  He  Goddard,  1 SJ 
&  See.  25;  Ex  parte  Payne,  6  Sim.  645  ;  i 
Dearden,  3  MyL  &  Kee.  50it ;  Pendergast  v.  E^ 
Cas.  temp.  Sug.  131.)  Then  the  statutel&  2^1 
c  69,  after  reciting  that  doubts  had  arisen  q 
the  construction  of  the  statutes  above  refeq 
to,  enacts  "  that  where  any  person  seised  of  I 
lands  by  way  of  mortgage  shall  have  depU 
this  life  without  having  been  in  poaseasiou  oSsi 
land,  or  in  receipt  of  the  rents  and  profits  th«^ 
and  the  money  due  in  respect  of  such  mortu 
shall  have  been,  or  shall  be  paid  to  his  exeoi 
or  administrator,  and  the  devisee,  or  heir,  or  iA 
real  representative,  or  any  of  the  deviaeea 
burs  or  real  representatives  of  such  mortg^ 
shall  be  out  of  the  jurisdiction,  or  not  amem 
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a  process  of  the  Court  of  Chancery,  or  it  shall  cha^"- 
uncertain,  where  there  were  several  devisees  At  to  the 
representatives,  who  were  joint-tenants,  which 
them  was  the  survivor,  or  it  shall  be  uncertain 
ether  any  such  devisee  or  heir  or  representa- 
e  being  living  or  dead,  or  if  not  known  to  be 
it  shall  not  be  known  who  was  his  heir,  or 
ere  such  mortgagee  or  any  such  devisee  or 
or  representative  shall  have  died  without  an 
;  or  if  any  such  devisee  or  heir  shall  neglect 
refuse  to  convey  such  land,  for  the  space  of 
krenty-eight  days  after  a  proper  deed  for  making 
inch  conveyance  shall  have  been  tendered  for 
kis  execution,  or  by  an  agent  duly  authorized  by 
py  person  entitled  to  require  the  same,  then,  and 
b  every  such  case,  it  shall  be  lawful  for  the  said 
pourt  of  Chancery  to  direct  any  person  whom 
'  eh  court  may  think  proper  to  appoint  for  that 
in  the  place  of  the  devisee's  heir 
representative  (whether  such  devisee,  heir  or 
resentative  shall  or  shall  not  have  a  beneficial 
Test  in  the  money  paid  to  the  executor  or 
Iministrator  as  aforesaid),  to  convey  such  land 
k  such  like  manner  as,  by  the  said  first-recited 
iet,  the  said  court  is  empowered  to  appoint  a 
Imstee  to  convey  in  the  cases  therein  mentioned, 
b  the  place  of  a  trustee,  or  the  heir  of  a  trustee; 
pad  every  such  conveyance  shall  be  as  effectual 
'ps  if  such  devisee  or  heir  or  representative  had 
Ixecuted  the  same." 

It  was  not  intended  by  the  last-mentioned  act 
fe  repeal  either  of  the  two  former  acts,  and  there- 
fcre  those  acts  are  to  be  construed  as  they  were 
lefore;  the  subsequent  enactment  being  intended 
io  apply  to  those  cases  only  which  it  expressly 
provided  for.  In  a  case,  therefore,  in  which  it 
Was  uncertain  whether  the  person  who  was  the 
mortgagee  had  left  an  heir.  Lord  Langdale, 
M.  R.,  thought  that,  though  it  was  not  within 
the  11  Geo.  4,  c.  1,  yet  that  it  came  vnthin  the 
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ciiAP.  n.  provisions  of  11  Geo.  4  &  1  WiU.  4,  c.  60, 
As  to  the  his  lordship  made  the  order  accordinglj  ( 
'^'  WUsofCs  estate,  and  Re  Gathome,  8  Sim.  3 
bat  in  a  sabsequent  case  Lord  Langdale  hi 
that  the  case  of  a  mortgagee  himself,  being 
of  the  jurisdiction,  was  neither  within  the  1 
Geo.  4  &  1  WilL  4,  c.  60,  nor  the  1  &  2  Vi 
c.  69:  {Green  v.  Holden,  1  Beav.  207.) 
Dfrec^nby  Xhe  direction  by  the  Lord  Chancellor  or 
ceiior,  how  Court  of  Chancery  under  the  authority  of 
to  be  made,  above-mentioned  act  (sect.  1 1)  is  to  be  made  u 
petition,  and  where,  on  account  of  length  of 
which  shall  have  elapsed  since  the  creation 
last  declaration  of  a  trust,  the  title  of  a 
claiming  a  conveyance  or  transfer  may  appear 
require  deliberate  investigation  in  the  p: 
of  all  parties  interested,  in  order  to  prevent 
vesting  of  the  legal  estate  in  a  person  who 
not  really  be  entitled  to  the  benefit  thereof,  or 
it  should  otherwise  appear  not  proper  to 
an  order  upon  petition,  the  Lord  Chancellor 
Court  of  Chancery  is  empowered,  if  he  thinks 
(although  this  does  not  deprive  the  court  of 
power  to  make  the  usual  order  in  a  summary  way] 
(Be  Clifford's  estate,  2  Myl.  &  Kee.  624 ;  ExpaM 
i)over,  5  Sim.  500),  to  direct  a  bill  to  be  filed  ta 
establish  the  right  of  the  party  seeking  the  coo* 
vejrance  or  transfer,  and,  upon  the  establishment 
by  a  decree  of  such  right,  by  the  same  decree^ 
or  an  order  in  the  cause,  or  in  lunacy,  or  bod|j 
to  direct  a  conveyance  or  transfer,  ^d  wheri 
the  court  by  a  decree  declares  that  an  infant  h€V 
is  a  trustee  and  that  the  right  of  the  party  is  estab^ 
Ushed  to  the  conveyance,  no  further  petition  wfl( 
be  necessary,  and  the  court  may  go  on  to  direcl 
the  conveyance  under  such  decree:  {Broom t*\ 
Broom,  3  MyL  &  Kee.  443;  Walton  v.  Mertf,\ 
6  Sim.  328;  MiUer  v.  Knight,  1  Kee.  129.) 
Stat.  7  &  8  By  a  later  act  than  those  above  alluded  to,  aa 
Vict,  c  76.    ^^^  „  admiimtrator  of  a  mortgagee  entiled 
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p  the  mortgage    money  was  authorized  upon    ^^;^^'' 
jtdemption  to  convej  the  legal  estate  in  the  land    4i^^ 
phere  possession  had  not  been  taken  bj  virtue      —  * 
f  the    mortgage   and  no  action  or  suit  was 
lending:  (7  &  8  Vict.  c.  76,  s.  9.)    But  this 
p)yision  has  been  repealed  by  the  subsequent 
ftatute  8  &  9  Vict  c.  106,  s.  1,  and  has  not  been 
Kstored  hj  any  subsequent  enactment. 
I  It  is  a  rule  of  equity  that  no  act  of  a  trustee  ^^J^^ 
^liall  prejudice  his  cestui  que  trust  {Lechmere  Lumed  to 
r*  Carlisle  {Earl  of),  3  P.  Wms.  211,  215);  but  JJgy^"* 
p  contains  one  exception,  viz.  where  the  trustee  tnut. 
p  in  the  actual  possession  of  the  trust  estate  and 
l^nveys  it  to  a  purchaser  or  mortgagee,  who  has 
po  notice  of  the  trust,  for  a  valuable  considera- 
tion; in  which  case  such  purchaser  or  mortgagee, 
p  the  case  may  be,  will  be  entitled  to  hold  the 
ptate  against  the  cestui  que  trust  {Finch  v.  Earl 
\lfWinckelsea,l'P.Wm8. 279;  Burgessy.  Wheate, 
^  Ed.  195;  NuOard^s  case,  2  Freem.  43;  ManseU 
f.  ManseU,  2  P.  Wms.  681 ;  WUhughby  v.  WU- 
m^hby,  1   T.  E.  171;  DurJtar  v.  Tredennick, 
8  BaL  &  B.  318;  Parkes  v.  White,  11  Ves.  209), 
far  by  such  conveyance  the  purchaser  acquires 
tiie  Ic^  estate,  and  having  by  the  purchase  ac- 
iqnired  an  equal  equity  with  the  cestui  que  trust, 
tiie  legal  estate  wUl  be  suffered  to  prevail.     But  J?^*^' 
it  wocdd  be  otherwise  if  the  purchaser  had  notice  noticTwhen 
«f  the  trust,  for  in  that  case  he  would  become  g^^^fiS^ 
iBierely  a  trustee  for  the  cestui  que  trust,  whatever  hum  «m 
iflmountof  consideration  he  may  have  paid  for'''^* 
the  purchase:  {Sanders  v.  Dehew,  2  Yem.  271; 
Langton  v.  Astrey,  2  Cha.  Rep.  30;  ManseU  v. 
^^anseU,  3  Atk.  238;  Pearce  v.  Newhyn,  3  Mad. 
1 186;  Machreih  v.  Symmons,  15  Yes.  350;  see 
also  Adair  v.  Shaw,  1  Sch.  &  Lefl  262.)    But  a 
purchaser  without  notice  from  a  purchaser  with 
notice  would  not  be  bound  by  the  trust,  for  his 
||wn  bona  fides  is  a  good  defence  in  itself,  and  the 
mda  Jides  of  the  vendor  will  be  insufficient  to 
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'     invalidate  it;  (ffarrisoTt  v.  Forth,  Pre.  Cha.  SL 
(     Pirn  T.  Edelph,  Totli.  164;  Ferrars  v.  Gien] 
■     2  Vera.  384;  Brandling  v.    Or<i;  1  Atk.  571 
Martins  V.  Jb/ijfe,  Amb.  313;  Sweet  v.  &w*i 
cote,  2  Bro.  C.  C.  66  ;  Salisbury  v.  Bo^ 
Swanst  608.)     But  thia  will  not  include  tl 
trustee  himself,  who,  if  he  repurchases,  will  ati 
lake  the  property  subject  to  the  original  trusb 
(Boveff  V.  StaUh,  1  Vem.  60;  Lowther  v.  Carliot 
2  Atk.  242;  Com.  Kg.  tit.  xiL  eh.  4,  pL  n. 
Nor  will  a  purchaser  under  a  roluutary  convej 
ance,  even  without  notice,  be  entitled  to  hold  tb 
lands  discharged  of  the  trusts;  for,  notwithsUnd 
ing  his  want  of  actual  notice,  a  court  of  equi^ 
will  presume  it  against  him,  where  he  paid  a 
consideration :  {Manteli  v.  Mansetl,  2  F.  Wna 
681  ;  iV«  '■■  George,  2  Salk.  080 ;  Spurgeon  t 
CoUier,  1  Ed-  55;  Sanders  v.  Dehew,  2  Ven^ 
271;  Lajigtonv.Astre!/,  2  Chti.  Rep.  30.)    Man] 
instances  cannot,  however,  occur  where  a  trastei 
will  have  it  ia  his  power  to  defraud  his  ceitui  qi^ 
trust  by  conveying  away  his  estate,  which  cil 
hardly  ever  happen,  unless  where  the  trustee  act 
as  the  actual  owner,  and  has  the  title-deeds  iu  hi 
possession  (1  Mad,  Prac,  456,  2nd  edit.);  anJ 
even  then  it  can  be  but  rarely  done,  as  the  title! 
deeds  themselves,  if  they  showed  any  estate  in  tli^ 
trustee,  would  at  the  same  time,  in  all  probabiUm 
disclose  the  trusts  themselves,  and  the  nature  a 
the  character  under  which  he  held  the  lands.    Ej 
sometimes,  however,  happens  that  a  person  tak 
a  conveyance  in  the  name  of  a  trustee,  and  tbei 
is  no  declaration  of  trust  contained  in  the  pa 
chase-deed,  or  a  trustee  purchases  lands  in  hia  on 
name,  out  of  trust-moneys  to  which  other  partii 
are  beneficially  entitled;  in  either  of  which  casi 
it  seems  that  a  conveyance  by  the  trustee  of  tl 
purchased  lands  to  a  subsequent  bona  _fide  pm 
chaser,  without  notice,  will  defeat  the  claims  i 
the  ceitui  que  trust.     But,  except  in  purchast 
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mt  of  trust-moneys,  it  can  seldom  happen  that  a  c«A>.n. 
lorcfaaser  can  be  unaffected  by  notice;  for  even  Anotki 
I  a  purchaser  should  take  a  purchase  in  the  name  *^|^* 
a  a  trustee,  he  will  generally  exercise  sufficient 
fets  of  ownership  over  the  property  to  render  some 
bqairy  necessary  on  the  part  of  a  subsequent  pur- 
Biaser;  and,  generally  speaking,  whatever  is  suf- 
Ident  to  put  a  party  upon  inquiry,  is  good  notice 
b  equity.  Yet  a  person  purchasing  of  one  who 
kas  made  a  voluntary  settlement  of  his  property 
prill  not  be  affected  with  notice:  (Smith  v.  Zoir- 
ikr,  1  Atk.  489  ;  Taylor  v.  Baker,  Dan.  7 ; 
I^e  V.  George,  1  P.  Wms.  1 28 ;  Buckle  v.  MiickeUy 
18  Ves.  110;  Pidvertoft  v.  Pulvertoft,  ib.  90; 
Metcalf  T.  Pidvertoft,  tb.  183;  see  also  (roock^s 
ease,  5  Co.  60,  a ;  Evelyn  v.  Templar,  2  Bro.  C.  C. 
148;  Doev.  Manning,  9  East,  59;  Doe  v.  Hopkins, 
*.  70;  Bill  V.  Bishop  of  Exeter,  2  Taunt.  69; 
Gulfy  Y.  Bishop  of  Exeter,  10  B.  &C.  601 ;  Currie 
k.  Hind,  1  Myl.  &  Cra.  580;  FTebb  v.  Lugar,  2 
Tou.  k  CoL  247.)  Neither  will  a  purchaser  who 
lakes  a  conveyance  of  the  property  with  a  know- 
ledge that  the  vendor's  wife  has  a  claim  to  dower 
cmt  of  it  be  affected  by  such  notice. 

A  trustee  who  has  been  a  long  time  in  posses-  statote  of 
sion  may  attempt  to  set  up  a  possessory  title,  iJ^iJ/ron 
withhol^g  the  title-deeds  altogether;  but  how- as  between 
ever  long  he  may  thus  have  been  in  possession,  ce$tiuqut 
it  will  not  enable  him  to  confer  a  marketable  title;  '''^• 
and  in  a  very  recent  case  (  Cooper  v.  Emery,  Phill. 
388;  Hodgkinson  v.  Cooper,  6  L.  T.  451 ),  it  was 
held  that  a  possession  of  upwards  of  sixty  years, 
together  with  the  general  reputation  of  ownership, 
irithout  showing  any  origin  of  the  title,  or  pro- 
ducing any  conveyance,  would  not  confer  a  title; 
because  the  party  in  possession  might  have  ac- 
quired it  as  a  trustee.    It  must  also  be  always 
kept  in  view  that,  under  the  recent  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27),  the  time  does 
not  begin  to  run  in  cases  of  express  trust,  until 
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there  has  been  a  conveyance  to  a  purcflksser 
valuable  consideration:  (sect.  25.)  {Y<mng 
Waterpark{Lord),  Lord  Chancellor's  Court,  2i 
Dec.  1845,  6  L.  T.  517.) 

But  although,  generally  speaking,  a  trustee 
disabled  from  conveying  away  an  estate  to 
prejudice  of  his  cestui  que  trust,  yet  there 
certain  special  cases  in  which  he  may  convey,  n 
only  without,  but  even  against,  the  express  & 
rections  of  the  cestui  que  trust;  as  where  a  trustee 
sells  under  a  trust  or  power  of  sale  contained  B 
a  mortgage-deed,  and  the  mortgagor,  who,  as  fd 
the  surplus  proceeds  is  a  cestui  que  trust,  forbid^ 
the  sale. 

It  often  happens  that  real  estate  is  devised  upoa 
trust  for  sale  and  payment  of  debts,  legacies,  ari 
other  charges  created  by  the  will,  upon  whi<A 
sales  purchasers  were  formerly  scrupulous,  where 
more  lands  were  sold  than  were  sufficient  for  th« 
purpose;  but  it  has  now  long  been  settled  tha^ 
though  more  be  sold  than  was  at  all  necessary,  nfl 
bona  fide  purchaser  will  be  prejudiced  therebyi 
{Spalding  v.  Shalmer,  1  Vem.  301  ;  Ijuiwym 
V.  Winford,  3  Bro.  C.  C.  248;  1  Com.  Dig.  tit! 
xii.  ch.  4,  pi.  28,  29.)  In  Culpepper  y.  Astimi^ 
Cha.  Cas.  115),  it  was  also  held  that  a  devise  m 
real  estate  to  executors,  to  be  sold  for  payment  w 
debts  in  case  the  personal  estate  should  be  defi* 
cient,  would  render  it  unnecessary  for  a  purchase! 
to  inquire  whether  there  was  or  was  not  a  defi- 
ciency of  the  personal  estate;  but  however  the l**" 
may  be  where  lands  are  devised  directly  to  the 
executors,  as  was  the  case  in  Culpepper  v.  Astff^^ 
the  prevailing  opinion  seems  to  be,  that  wh 
executors  have  a  mere  authority  to  sell  for  t; 
purpose  of  raising  as  much  money  as  the  persoi 
estate  should  prove  deficient,  in  order  to  paydebti^ 
Tegacies,  &c.,  the  power  does  not  arise  unless  th^ 
personal  estate  actually  does  prove  deficient:  (see 
Mr.  Butler's  note  to  Co.  Litt.  290;  Co.  Litt.  29(V 
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1,  iL  1,  8.  12;  Anon.  1  Salk.  15S  ;Jebb  T.Abbeit,    Chaf^ii. 

Bro.  C.  C.  186,  n.;  2  Mad.  Pract.  443;  4  Ves.    Attotht 

.)    A  devise  to  trostees  or  executors  upon     ****^' 
t  to  sell  will  pass  the  lauds  to  the  trustees, 
(stat.   1  Vict.  c.  26,  ss.  30,  31);  but  where 

nds  are  simply  devised  to  be  sold  by  them,  it 
rWiU  pass  a  mere  authority,  and  no  estate  what- 
ver  in  the  lands  themselves:  (6  Edw.  6,  c.  25,  a; 
litt.  8.  169;  Latch,  43;  Howell  y.  Barnes^  Cro. 
Car.  382;  sed  vide  Barrington  v.  Attorney ^Ge" 
neral,  Hardr.  416;  and  Co.  Litt.  383,  overruled 
by  Chohnondeley  v.  Clinton,  19  Ves.  261 ;  2  Mer. 
71;  ib,  357.)     It  may  also  be  laid  down  as  a 
general  rule,  that  where  lands  are  vested  in  trus- 
tees to  be  sold,  their  receipts  will  be  a  sufficient 
f  discharge  to  purchasers  (  Cuthbert  v.  Baker,  1  Cru. 
.lit  xiL  ch.  4,  pi.  32;  Balfour  v.  Welland,  16  Ves. 
151;  Sowarsby  v.  iMcy,  4  Mad.  Rep.  142;  Bar- 
ker V.  Devonshire  {Duke  of),  3  Mer.  310),  still 
there  are  exceptions  to  this  rule,  as  in  some  cases 
of  specific  charges  upon  the  land,  or  scheduled  or 
particularized  charges.    As  trustees  have  all  equal  TruMteen 
.  power,  interest  and  authority,  they  cannot  act  an^eqaaj 
separately  as  executors,  but  must  all  join  both  in  JJT^'jJJ""®* 
conveyance  and  receipts  :  (2  Fonbl.  Eq.  lib.  2,  rateiy. 
ch.  7,  8.  5.) 

16.   Cestui  que  Trust, 

Equitable  estates  are  to  be  ei\]oyed,  by  the  Equitable 
cestm  que  trust,  in  the  same  condition  as  legal  Jjjjjjf ;,f 
estates,  and  they  are  to  be  entitled  to  the  same  diiposition 
benefits  of  ownership  as  if  the  estates  were  ac-  ^^^' 
tually  executed  in  them  (Courthope  v.  Heyman, 
Carth.  25;  Warmstrey  v.  Tanfield,  1  Cha.  Rep. 
29;  Goring  v.  Bickerstaff,  1  Cha.  Cas.  8;  Corn- 
bury  y,  Middleton,  ib.  211;  Burgess  v.  Wheate, 
1  Eden,  195);  and  the  cestuis  que  trust  may, 
without  the  intervention  of  the  trustees,  or  the 
possibility  of  their  preventing  them  from  exer- 

l2 
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Chap.  u.    cising  their  ownership,  act  as  if  no  trusteeah^j 
Aslothe    existed:  (Phillips  y.  Bridges,  S  Yes,  } 27.) 
"^^f^-     the  assignee  of  a  cestui  que  trust  may  call  uj 
the  trustee  to  convey  to  him,  and  on  his  refus 
80  to  do,  may  file  a  hill  against  him  to  compel 
conveyance,  and  that  even  without  making 
assignor  a  party :  ( Goodson  y.  Ellison^  3  Bi 
683.) 

17.  Persons  who  have  already  parted  with 

their  Estates. 

Under  what       Under  Certain  circumstances,  parties  who  have 
stlS*        parted  with  their  estates,  so  that   no  interesfc 
persona  who  whatever,  either  legal  or  equitable,  remains  vested 
parted  with   i^  them,  may  yet  retain  a  disposing  power;  as  in 
^"^sttu*^  the  instance  I  have  before  alluded  to,  of  a  sub- 
retain  a        sequent  conveyance  to  a  bona  fide  purchaser  for 
power!"^      valuable  consideration,  by  a  person  who  has  pre- 
viously made  a  voluntary  settlement  of  the  same 
identical  property;  in  which  case,  the  subsequent 
disposition  will  be  effectual,  and,  as  such,  defeat 
the  prior  voluntary  conveyance.     Again,  a  tenant 
in  tail  who  has  levied  a  fine,  though  he  has  by 
that  means  parted  with  all   his    estate  in  the 
entailed  lands,  yet,  both  he  and  his  issue  will 
still,  to  a  certain  extent,  retain  a  conveying  power, 
which,  previously  to  the  late  Fine  and  Recovery 
Substitution  Act  (3  &  4  Will.  4,  c.  74),  might 
have  been  exercised,  either  by  himself  or  his  issu^ 
being  vouched  in  a  common  recovery  for  the 
purpose  of  barring  the  estates  in  remainder  or 
reversion  {Beaumonfs  case,  9  Rep.  138;  BaherY. 
Willis^Cvo,  Car.  476),  and  the  same  object  it  is  pre- 
sumed may  now  be  accomplished  by  an  assurance 
under  the  Fine  and  Recovery  Substitution  Act 
above  alluded  to.  The  same  observations  are  also 
applicable  to  a  tenant  in  tail,  who  since  the  passing 
of  the  last-mentioned  act  has  converted  his  estate 
tail  into  a  base  fee;  in  which  case,  though  no 
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te  whatever  remains  in  him,  he  must  yet    C"ap^h. 
nvej  as  if  seised  in  fee.     Nov  does  a  tenant  for    Aitoth* 
fe,  who  is  the  protector  of  a  settlement,  by  con-     ^^' 
ying  away  his  life  estate  cease  to  be  the  pro- 
tor;  consequently,  he  may  give  or  withhold 

consent  to  the  alienation  of  the  tenant  in  tail 
jnst  as  he  could  have  done  previously. 

18.  Donees  of  Powers. 

The  right  of  parties  to  sell  under  powers  must  Right  of 
depend  in  every  case  upon  the  particular  terms  Sooees  o? 
«xpres8ed  in  the  instrument  by  which  they  are  JJ^®^^" 
treated.    A  general  power  of  appointment  with-  the  particu- 
out  any  restriction  will  confer  an  absolute  power  JJeSru-**' 
of  disposition  over  the  property  it  embraces,  "lent  cre- 
whether  the  donee  does  or  does  not  take  an  ^\lj?r.  ^ 
actual  estate  in  it.     If  he  takes  an  estate,  then 
the  power  will  be  appendant  or  appurtenant  to 
such  estate,  but  if  no  estate  be  limited  to  him, 
^en  the  power  will  be  collateral,  or  in  gross.   If 
fio  particular  form  be  prescribed,  then  any  mode 
of  assurance  capable  of  passing  the  property  will 
be  a  valid  execution  of  the  power  {Daniel  v. 
Qjfcy,  Latch,  9,  39,   134;    Hasting^ s  {Dame) 
cflwc,  3  Keb.  511;  Saunders  v.  Owen,  2  Salk. 
467;  Dighton  v.  Thomlinson,   1  P.  Wms.  149; 
Dyer  V.  Awsiter,  ih.  165;   Wyhham  v.  fVykhamy 
11  East,  458);  but  if  any  particular  form  bew«»yp»rti- 
prescribed,  then  the  terms  thereby  imposed  must  be  prescribed 
be  strictly  complied  with  {Hawkins  v.  Kemp^  Surt  S" 
3  East,  410;  see  also  Diggers  case^  1  Rep.  173;  strictly  com. 
Bath  and  Montague's  case,  2  Freem.  193;  3  Cha.  ^"^  '^^^• 
Cas.  55;  Birde  v.  Stride,  Bridg.  21;  Thayer  v. 
Thayer,  Palmer,  112;  Blockville  v.  Ascot,  2  Eq. 
Ca.  Abr.  side  note,  659;  Kibbett  v.  Lee,  Hob. 
312;  Dormer  v.  Thurland,   2   P.   Wms.  506; 
Mansell  v.  Mansell,  Wilm.  36;  Darlington  {Earl 
of)Y,  PuUeney,  Cow.  260;  confirmed  in  Doe  v. 
l-ady  Cavan,  5  T.  R.  567;  6  Bro.  P.  C.  edit. 
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chaip^il  Xoml.  175);  consequently,  if  the  power  is  to  be 
At  to  the  executed  by  a  deed  attested  by  two  witnesses,  iti 
*!^*  will  be  invalid  if  executed  by  one  only;  and  if 
the  conyeyance  is  to  be  made  with  the  conseol 
of  a  particular  person,  such  consent  is  essential 
to  the  valid  execution  of  the  power;  and  if  thdj 
power  is  restricted  to  a  limited  interest,  an  ap-i 
pointment  for  any  larger  estate  would  be  in- 
effectual. 

19.  Executors  and  Administrators. 
Executors         Executors  and  administrators  have  an  absolute 

and  ftdinliiiB-  a    i>  •  •  «  • 

trators  have  power  01  disposition  ovcr  the  testator  or  intes- 
^wCTo?dL- ***®'^  goods  and  chattels,  whether  real  or  pe^ 
position  over  8onal,and  may  therefore  sell  all  such  beneficial  in- 
they^oidln  tercsts  in  terms  of  years  as  come  to  them  in  their 
characters  representative  capacity;  consequently,  a  pur- 
chaser is  not  bound  to  see  to  the  application  of 
the  purchase-money,  even  if  the  term  be  charged! 
with  a  particular  debt,  or  even  if  it  be  specifi- 1 
caUy  bequeathed;  because  terms  of  years  arei 
subject  to  the  payment  of  all  debts  in  the  fin* 
instance:  (Ewer  v.  Corbet,  1  P.  Wms.  148;  iVk- 
gent  v.  Giffard,  1  Atk.  463.)  Where  there  are 
several  executors  who  aU  prove  the  will,  they 
have  a  joint  and  several  interest  in  all  their  tes- 
tator's personal  estate  (Dy.  33;  1  Eq.  Ca.  Abr. 
319);  therefore  a  disposition  by  one  of  them 
only  for  a  term  is  good.  But  it  is  otherwise  in 
the  case  of  administrators,  who  having  a  joint 
authority,  one  of  them  cannot  convey  alone,  so 
as  to  bind  his  co-administrators:  (Hudson  v. 
Hudson,  1  Atk.  460.) 

20.   Sheriff, 

Sheriff  may  The  sheriff  may  seize  leases  or  terms  for  years 
leasehold  (Palmer^ s  case,  4  Co.  74;  Atkinson's  Sheriflfe' 
estates.        j^^^^  325  ^^  ^^^  {^  jg  impossil)le  to  suggest  any  pos- 
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iession  of  a  certain  term  in  lands  that  is  not  the    ^"^Z' 
fiabject-matter  of  2k  fieri fadxu  (  Taylor  v.  CoUy  3     AMtotht 
^.R.  294;   Westmoreland  v.  Smith,  1  Man.  &      '^' 
|By.  137;  Stevens  v.  Douston,  1  B.  &  A.  230; 
fioe  dem,  James  v.  Brawn^  6  Taunt.  670);  con- 
aeqaentlj,  a  term  acquired  by  marriage  may  be 
taken  in  execution  for  the  husband's  debt.     But 
notwithstanding  that  a  sheriff  may  sell  any  cer- 
tain term  in  lands,  it  appears  doubtful  whether, 
by  the  Statute  of  Frauds  (29  Car.  2,  c.  3^  he 
can  sell  an  estate  pur  autre  vie,  and  the  better 
opinion  seems  to  be  that  he  cannot  do  so :  (Comb. 
291.) 

21.  Of  Voluntary  and  Fraudulent  Conveyances. 

The  statute  27  Eliz.  c.  4,  has  declared  all  con-  what  hp«  iei. 
vejances  to  be  void  as  against  purchasers  for  anopn  wAi  be 
valuable  consideration  (1  Mad.  Pr.  273;  /t^aw  ^J>^'[Jji;«'«* " 
▼.  Fitzer,  2  Atk.  513;  White  y.  Sansom,  3  ib,  voiun*Hry. 
412;  HiU  V.  Bishop  of  Exeter,  2  Taunt.  82,  83); 
consequently,  it  is  immaterial  whether  the  pur- 
chaser has  or  has  not  notice  of  the  settlement 
{Pfdvertoft  v.  Pidvertofi,  18  Ves.  90;  Buckle  v. 
Mtchell,  ib,  110;  MetccUfe  v.  Pulvertoft,  1  Ves. 
&  Bea.  84);  the  statute  receiving  the  same  con- 
struction in  courts  of  equity  as  in  courts  of  law, 
and  comprehending  copyhold  as  well  as  fi*eehold 
property:  {Doe  v.  Bottriel,   5  B.  &  A.   131; 
Currie  v.  Nind,  1  Myl.  &  Cra.  580.)    So  where 
a  power  is  exercised  under  a  voluntary  settle- 
ment, and  that  power  is  afterwards  executed  tor 
a  valuable  consideration,  the  purchaser  will  have 
the  benefit  of  it :  {Hart  v.  Middlehurst,  3  Atk. 
377;  1  Mad.  Prac.  272,  2nd  edit.;  see  also  White 
V.  Sansom,  3  Atk.  412;  HiU  y.  Bishop  of  Exeter, 
2  Taunt.  82,  83.)     But  the  settlor  will  not  be 
allowed  to  defeat  the  settlement  by  a  subsequent 
conveyance,  upon  a  mei*e  nominal  consideration 
{I>oe  V.  Routledge,  Cow.  705 ;  Metcalfe  v.  Pul- 
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Ch^ii.    ^ertoft,  1  Ves.  &  Bea.  84),  unless  he  had 
AttoOe     served  to  himself  a  power  of  revocation  by 

*     prior  settlement,  but  which,  if  he  were  to  do, 

would  render  the  settlement  testamentary, 
all  the  legal  consequences  of  a  will  would  ai 
upon  it. 
Diatinction        Care  must  be  taken  to  distinguish  between 
voluntary      Voluntary  conveyance,  and  one  taken  in  the  na 
Sd^S?^  of  the  purchaser's  wife  and  children,  the  latter 
chases  taken  which  is  not  Considered  to  be  within  the  m 
0°  ^fe"aS**  ing  0^  tlie  Statute  of  Fraudulent  Conveyances  ( 
children.       Eliz.  c.  4),  and  therefore  cannot  be  defeated 
a  subsequent  conveyance  to  a  bona  fide  pu 
for  valuable  consideration :   (Lady  Gorges  C( 
Cro.  Car.  550,  cited;  Evelyn  v.  Templar^Z  Bi 
C.  C.  148;  Doe  v.  Manning^  9  East,  59;  Doe^f* 
HophinSy  ib,  70;  Hill  v.  Bishop   of  Exeter,  t 
Taunt.  69 ;  Gully  v.  Bishop  of  Exeter,  10  B.  &  05 
601.)  Cases  of  this  kind  differ  from  the  ordin 
cases  of  conveyances  taken  in  the  names  of  t 
persons,  in  which,  if  no  trusts  are  declared, 
party  to  whom  the  estate  is  conveyed  will  h 
in  trust  for  the  party  advancing  the  monef 
(Gascoigne  v.  Thvnng,  1  Vem.  366;  Benger  f. 
Benger,  I  P.  Wms.  780;  RyallY.  RyaU,\  k^ 
59;  Dyer  v.  Dyer,  1  Cox,  92);  because  the  hoa-; 
band  and  father  is  under  a  moral  obligation  to 
provide  for  his  wife  and  children:  (Lloyd  ?. 
Lloyd,  1  P.  Wms.  607;  Bach  v.  Andrews,2  Venu 
67,  128;  Kingdom  v.  Brydges,  f&.  67;  see  abo 
Ryder  v.  Kidder,  10  Ves.  367.)    In  the  case  alaa 
of  a  purchase  in  the  name  of  a  child,  whether  audi 
child  be  legitimate  or  illegitimate  (Beckford  r. 
Bechford,Lofft.  490);  (if  it  be  not  otherwise  pro- 
vided for),  it  will  be  deemed  an  advancement  for 
the  child,  and  not  a  resulting  trust  for  the  father; 
unless  some  contemporaneous  declaration  can  be 
proved,  or  some  act  is  done  to  manifest  an  inten- 
tion that  the  child  should  take  as  a  trustee;  and 
this  must  be  done  at  the  time  of  the  conveyance, 
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a  Bubsequent  act  or  disposition  will  not  divest    ^"A^  "* 
gift  (Mumma  v.  Mumma^  2  Vem.  19;  Dyer     ^**^ 
.  Dyer,  Wat  Cop.  216;  Crabb  v.  Crabh,  1  Myl.      '^ 
Eee.  511);  nor  will  the  presumption  in  favour 
the  child  be  rebutted,  although  ^e  conveyance 
oald  be  made  in  the  joint  names  of  the  child 
d  of  the  father  {Scroope  v.  Scroape,  1  Cha. 
.27),  or  of  the  child  and  a  stranger:  (Lamp' 
h  V.  Lamplugh^  1  P.  Wms.  Ill;  see  also  Grey 
ilori)  V.  Grey  (Lady),  Finch,  338;  Elliott  v. 
^KOiatt,  2  Cha.  Cas.  26 ;   Mumma  v.  Mumma, 
fup,)     Nor  wiU  it    be    material  whether  the 

Earchase  be  of  an  estate  in  possession  or  rever- 
ion:  (Finch  v.  Finch,  14  Ves.  50;  Dyer  v.  Dyer, 
^  Cox,  92;  Murless  v.  Franklin,  1  Swanst.  13.) 
LA-  purchase  made  by  a  grandfather  in  the  name 
i€f  a  grandchild  will  also  be  good  if  the  father  be 
iead  (Ebrand  v.  Dancer,  2  Cha.  Cas.  26),  but 
lot  otherwise,  as  the  beneficial  interest  the  child 
Irill  take  will  depend  upon  whether  or  not  the 
fUTchaser  stands  in  loco  parentis  to  him,  which 
%  grandfather,  in  the  lifetime  of  the  father,  does 
not:  (Lhyd  v.  Read,  1  P.  Wms.  607;  1  Eq.  Ca. 
Abr.  382.)  It  has  been  said  that  the  presumption 
18  not  so  strong  where  the  purchase  is  made  in 
the  name  of  a  daughter  as  in  the  case  of  a  son,  be- 
cause daughters  are  not  so  often  provided  for  by 
a  settlement  of  lands  as  a  son  ;  but  this  distinc- 
tion is  not  sustainable:  (See  2  Mad.  Pract.  117, 
2nd  edit;  Lctdy  Gorges^  case,  Cro.  Car.  550;  Bed' 
weU  v.  Frome,  mentioned  2  Cox,  97.)    In  both 
instances,  however,  it  will  be  requisite  that  the 
child  should  be  unadvanced;  yet  a  partial  ad- 
vancement (Rep.  temp.  Finch,  326),  or,  it  seems, 
Any  advancement,  if  the  father  considers  the 
child  unadvanced  (Redington  v.  Redington,  3 
Ridg.  P.  C.  106),  will  be  insufficient  to  raise  a 
trust  in  favour  of  the  father;  nor  will  a  reversion 
expectant  on  a  life  estate  be  sufficient  to  prevent 

l3 
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chap^ii.    f^Q  child  from  taking :  (^Lamplugh  v.  Lamplvgkf 

At  to  the      1  P.  WmS.  111.) 

"^J^*         In  some   of  the  earlier  cases  it  was  con- 
What  acta  of  sidered,  that,  notwithstandinir  the  father  should 

the  father       ,  .         i7   ^  i_  .  j  .  ^     ^ 

wui  repel  the  himself  take  possession,  and  exercise  acts  (K 
Sflivoi^o?  ownership  over  the  purchased  property,  those 
chud.  circumstances    would    afford    no    evidence  oi 

a  trust  for  him  {Lamphtgh  v.  Lamplugh, 
sup.;  Mumma  v.  Mumma^  2  Vem.  19;  Taxjiof 
V.  Taylor^  1  Atk.  386;  Stileman  v.  Ashdawn, 
2  Atk.  480;  Remington  v.  RecUngton,  3  Bidg. 
P.  C.  106;  see  also  Elliott  v.  Elliott,  2  Ch«. 
Gas.  231)  ;  and  in  that  case  it  must  be  in*| 
tended  that  those  acts  were  done  in  the  character| 
of  guardian  for  the  child  (IP.  Wms.  113);  hoti 
it  has  been  held  that,  where  the  father  received! 
the  rents  and  profits  after  the  child  was  of  age 
{Lloyd  V.  Read,  1  P.  Wms.  608);  or  where  tiw 
child  was  of  age  when  the  purchase  was  effected 
(2  Mad.  Prac.  117;  Lex  prcetoria,  M.S.),  ^ 
son  would  only  be  a  trustee  for  him,  as  he  alw 
would  be  if  the  father  and  another  person  paid 
the  purchase-money.  But,  at  the  same  time,  it| 
appears  that  the  laying  out  of  money  by  tiie^ 
father  in  improving  the  property  is  not  exe^ 
cising  such  an  act  of  ownership  as  will  convert, 
the  son  into  a  trustee:  {Shales  v.  ShaleSy  2 
Freem.  265.) 
Practical  Upon  the  whole,  therefore,  it  may  be  laid 

remarks.  down  as  a  general  rule,  that  whenever  a  child 
takes  for  his  own  benefit,  and  not  as  a  trostee 
for  the  father,  it  will  not  be  in  the  power  of  the 
latter  to  defeat  his  child's  claim  by  alienatiog 
the  property  even  to  a  bona  fide  purchaser  for 
valuable  consideration:  {Lady  Gorged  case,  Cto> 
Car.  550,  cited  in  Kingdon  v.  Brydges,  2  Vem. 
67;  Buck  V.  Andrews,  ib.  120.)  But  if  the  father 
was  a  trader,  the  purchase  wOl  not  be  protected 
(6  Geo.  4,  c.  16,  s.  73);  unless  he  was  solvent  at 
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tiietime  it  was  made;  yet,  if  solvent  then,  his    ^'•**''"- 
subsequent  insolvency  will  not  invalidate  the     a*  to  the 
settlement :   (5a^i«ofy  v.   Hide,   2  Vera.   44;      ''^'' 
Russell  V.  Hammondy  1  Atk.  13;  HoUoway  v. 
MxUard,  1  Mad.  Bep.   113;  BaUersbee  v.  Far- 
rington,  1  Swanst  106.) 

It  is  not  necessary,  in  order  to  enable  a  pur-  wbat  per. 
chaser  to  obtain  the  protection  of  this  statute,  ooiuidered  m 
tiiat  the  legal  estate  should  have  been  conveyed  JJJJj^^ 
to  him,  for  an  equitable  interest,  entitling  a  party  meuiing  of 
by  contract  to  clothe  it  with  the  legal  title,  makes  ^^^^4, 
Bach  a  party  a  purchaser  in  the  eye  of  a  court  of 
equity  (fiwcAfe  v.  Mitchell,  18  Ves.  100);  hence 
the  purchaser  of  an  equitable  estate  for  a  valua- 
ble consideration  will  be  no  more  affected  by  a 
voluntary  settlement,  even  with  notice,  than  a 
purchaser  of  a  legal  estate;  and  in  a  very  re- 
eent  case  {Lister  v.  Turner,  March  12  and  23, 
1846,  7  Law  T.  3),  although  not  long  since  a 
contrary  doctrine  prevailed  (Kerson  v.  Dorrien, 
9  Bing.  76),  it    was    held,    that   where    title 
deeds  are  deposited,  by  way  of  security,  with  a 
banker,  the  latter  will  be  considered  a  purchaser 
within  the  meaning   of   this   act,  and,  conse- 
quently, as  such,  entitled  to  avoid  the  settlement. 
But  creditors,  even  by  specialty,  were  not  con- 
sidered as  purchasers  within  the  27th  of  Eliza- 
beth; and  although,  under  a  prior  statute  (13 
£liz.  c.  5),  a  voluntary  conveyance  was  void 
against  creditors,  it  was,  nevertheless,  formerly 
considered,  that  in  order  to  impeach  a  settlement 
onder  the  latter   statute,  the  husband  must  be 
proved  to  have  been  indebted  at  the  time :  (East 
India  Company  y.  ClaviU,  Gilb.  Rep.  37;  Walker 
V.  Burrows,  1  Atk.  93;  Stephens  v.  0/tW,  2  Bro. 
C.  C.  90;  Lush  v.  Wilkinson,  5  Ves.  384.)   But 
this  rule  was  relaxed  in  favour  of  the  creditors  in 
the  more  recent  case  of  Richardson  v.  Small' 
^*food  (18  Ves.  55):   see    also    Townsend   v. 
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CHAF^n.    jfr^jg^acoU  (2  Beav.  340),  in  which  case  it  was  held, 
AstoOie    that  in  order  to  set  aside  a  deed  as  fraudulent 

'     against  creditors,  it  was  not  necessary  to  prove 

that  the  party  was  insolvent  at  the  time,  if 
it  appeared  that  the  intention  was  to  delay  the 
creditors. 
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SECTION  n. 


AS  TO  THE  FUBCHA8ER. 

1.  Of  Voidable  Purchases, 

2.  Persons  capable  of  purchasing^  and  yet 

incapable  of  holding, 

3.  Persons  totally  disabled  from  purchasing. 

There  are  a  certain  class  of  persons  who,  al-  what  diM 
though  capable  both  of  buying  and  holding  lands,  inJuiStoor 
are  nevertheless  enabled  at  some  future  time  to  ^^« 
annul  the  purchase:  others  there  are,  who, 
though  capable  of  purchasing,  are  incapable  of 
holding;  and  some  there  are  who  are  incapable 
of  either  holding  or  purchasing.  Under  the  first 
class  we  may  rank  married  women,  infants,  and 
persons  of  unsound  mind.  Under  the  second, 
aliens,  attainted  persons,  corporations  (whether 
lay  or  ecclesiastical),  and,  until  recently,  per- 
sons professing  the  Roman  Catholic  religion. 
Under  the  third,  trustees,  solicitors  of  ven- 
dors, conmiissioners,  assignees,  or  the  solicitor 
under  a  commission  or  fiat  in  bankruptcy,  the 
committee  of  a  lunatic,  auctioneers,  creditors 
who  have  been  consulted  as  to  the  mode  of  sale, 
the  governors  of  a  charity,  commissioners  under 
inclosure  acts,  executors  and  administrators,  all 
of  whom  are,  except  under  certain  restrictions 
which  will  be  mentioned  hereafter,  incapable  of 
becoming  the  purchasers  of  property  with  which 
they  have  anything  to  do  in  those  respective 
characters. 
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Chap.  II. 

Aitothe 
purefuuer. 


1.   Of  Voidable  Purchases, 


Married 
wumen. 


Infants. 


A  married  woman  may  purchase  an  estate 
without  her  husband's  consent,  and  the  convey- 
ance is  good  during  the  coverture,  unless,  as  he 
undoubtedly  may,  he  thinks  proper  to  annul  it : 
(Co.  Litt.  3;  2  Blac.  Com.  293;  Bamfathery. 
JordaUy  Doug.  452;  Garband  v.  AlleUy  1  Ld. 
Raym.  224;  Francis  v.  fVizzell,  1  Mad.  Eep. 
258.)  But  after  the  husband's  death,  the  wife, 
in  case  she  survive  him,  may  avoid  the  sale, 
whether  he  has  assented  to  it  or  not,  as  may  also 
her  heirs ;  and  this  whether  she  dies  before  or 
after  her  husband,  unless  in  the  latter  event  she 
should  do  any  act  to  express  her  consent  or 
agreement. 

An  infant,  if  he  purchases  during  his  minority, 
may  waive  any  contract  or  conveyance  made  in 
pursuance  of  it  when  he  comes  to  full  age;  or  if  he 
do  not  then  actually  agree  to  it,  and  die  without 
affirming  it,  his  heirs  may  waive  the  purchase :  (Ca 
Litt.  2jb;  2  Blac.  Com.  292;  Ketsey's  casCy  Cra 
Jac.  320;  1  Roll.  Abr.  731;  Holmes  v.  Blogg,  8 
Taunt.  508.)  But  still  the  purchase  is  not  totallj 
void,  as  it  is  in  the  power  of  the  infant  either  to 
confirm  or  rescind  it,  upon  attaining  his  majority, 
and  if  once  confirmed  by  him  it  cannot  after- 
wards be  annulled.  This  confirmation  may  either 
be  expressly  done  by  an  avowed  confirmation,  or 
by  the  performance  of  certain  acts  from  which 
such  confirmation  may  reasonably  be  implied 
{Franklin  v.  Thombury^  1  Vern.  132);  as,  for 
example,  by  retaining  possession  of  the  pur- 
chased lands,  or  receiving  the  rents  and  profits, 
or  by  cutting  down  timber,  or  exercising  other 
acts  of  ownership  over  the  property:  {Smith  v. 
Lowe,  1  Atk.  489.) 
Lunatics  and  The  acts  of  a  lunatic  or  non  compos  may,  as 
idiot8.  ^^  ]i2i,yG  already  seen,  be  set  aside,  either  by 
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himself,  on  recovering  his  senses,  or  by  his  com-  Cha^"- 
mittee,  or  his  heirs,  f^r  his  death  (as  to  which,  mjo  t^ 
see  ante^  p.  157.) 


2.  Persons  capable  of  purchasing^  and  yet 
incapable  of  holding. 

An  alien  is  not  disabled  from  purchasing  lands,  Aliens, 
but  he  is  incapable  of  holding  them  afterwards, 
because,  upon  office  found,  they  become  forfeited 
to  the  crown :  (2  Blac.  Com.  293.)  The  only  ex- 
ception to  this  rule  is,  a  lease  of  a  dwelling-house 
and  buildings  for  the  purpose  of  habitation  and 
trade  (7  Rep.  1 7),  which  an  alien  friend  will  be 
entitled  to  hold  for  those  purposes.  But  he  can- 
not protect  himself  as  to  the  possession  of  any 
other  real  property,  by  purchasing  in  the  name 
of  a  trustee.  The  only  means  by  which  he  can 
be  enabled  to  hold  real  property  in  any  part  of 
the  United  Kingdom,  is,  by  being  made  a  denizen, 
or  becoming  naturaUzed,  which  will  enable  him 
to  retain  the  possession  of  all  lands  acquired  by 
him  subsequently  to  those  events :  (Co.  Litt.  2,  b.) 
It  was,  indeed,  not  long  since  the  prevailing  opi- 
nion that  the  naturalization  of  an  alien  enabled 
him  to  hold  lands  acquired  previously  (Golds. 
29,  pi.  4),  though,  by  becoming  a  denizen,  he 
would  only  be  entitled  to  hold  lands  acquired 
afterwards;  but  more  recent  decisions  have  esta- 
blished that  there  is  no  such  distinction,  and 
that  a  naturalized  alien  is  no  more  capable  than  a 
denizen  of  holding  previously  acquired  lands: 
(see  Mr.  Budall's  note  to  Hawk.  Abr.  Co.  Litt. 
17,  n.  38.) 

Persons  attainted  of  treason,  felony,  or  prtBmU'  Attainted 
mre,  are  incapable  of  holding  lands  from  the  time 
of  the  offence  committed:  (Co.  Litt.  42;  2  Blac. 
Com.  290.)     Hence,  although  they  may  pur- 
chase, it  will  be  for  the  benefit  of  the  crown,  or 
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Chap.  n. 

A$  totfie 
purehaaer. 

Corpora* 
tions. 


Roman 
Catholics. 


the  lord  of  the  fee,  according  to  the  nature  of 
the  crime:  (Co.Litt  2;  15  East,  463.) 

Corporations,  whether  lay  or  ecclesiastical, 
aggregate  or  sole,  are,  without  an  express  licence 
to  alien  in  mortmain,  disabled  from  holding  anj 
lands  they  may  have  purchased  in  their  corporate 
capacity;  which  lands  will  become  forfeited  to 
the  lord  of  the  fee;  and  in  case  he  fails  to  avail 
himself  of  the  forfeiture  within  the  prescribed 
time,  the  lands  will  go  to  the  crown.  Hence 
the  inhabitants  or  parishioners  of  any  place  are 
disabled  from  holding  any  lands  purchased  by 
them  under  those  characters:  (Co.  Litt.  3  A.) 
The  only  exception  to  this  rule  seems  to  be  the 
case  of  guardians  and  overseers  of  the  poor 
purchasing  lands  for  the  purpose  of  a  work- 
house, which  they  are  expressly  enabled  to  do  by 
act  of  Parliament  (3  &  4  WiU.  4,  c.  76.) 

Until  within  the  last  few  years,  persons  pro- 
fessing the  Roman  Catholic  religion  who  neg- 
lected to  take  the  oath  as  prescribed  by  the  stat 
31  Geo.  3,  c.  32,  were  disqualified  from  holding 
lands,  except  for  the  benefit  of  their  Protestant 
next  of  kin  (stat.  43  Geo.  3,  c.  40);  but  by  sta- 
tute 10  Geo.  4,  c.  7,  s.  23,  a  Roman  Catholic 
subject  is  enabled  to  hold  any  real  or  personal 
estate,  without  being  required  to  take  any  other 
oaths  than  may  be  required  to  be  taken  by  any 
other  of  Her  Majesty's  subjects. 


What  per- 
sons are 
totally  dis- 
abled  from 
parchasing. 


3.  Persons  totally  disabled  from  purchasing. 

The  total  disability  to  purchase  arises  from 
two  causes;  first,  that  the  parties  whom  it  em- 
braces cannot  be  both  buyers  and  sellers ;  and> 
secondly,  with  a  view  to  prevent  frauds  which 
persons  situated  in  certain  relations  might  other- 
wise be  tempted  to  be  guilty  of.  Hence  a  trus* 
tee  is  not  permitted  to  become  a  purchaser  from 
himself  of  the  whole  or  any  portion  of  the  trust 
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property  (i3i»r>M?  V.  Meers,  1  Vern.  465;  Ayliffe  C"^"- 
7.  Murray^  2  Atk,  59;  Fox  v.  Mackrethj  2  Bro.  j^«»  «^ 
C.  C.  400;  Coles. Y.  Tregothie,  9  Ves.  234;  £x 
parte  Bennettj  10  Yes.  3;  Morse  v.  Royally  12 
t&.  372),  even  at  a  sale  by  public  auction  (  JVhelp* 
dale  V.  Cookson^  1  Ves.  sen.  9;  Lister  v.  Lister^ 
9  Yes.  631;  Sanderson  v.  JFo/^er,  13  t&.  602; 
Downes  v.  Glazebrookf  3  Mer.  207);  which  dis- 
ability extends  also  to  his  solicitor :  {Downes  v. 
Glazebrookf  supra;  Whiter,  Ftissil,  before V.-C. 
Leach,  June  29,  1818,  referred  to  in  2  Mad. 
Pract.  p.  110,  2nd  edit.)  But  after  a  trustee  is 
discharged  from  his  trust,  he  will  no  longer  be 
disabled  from  purchasing  of  his  cestui  que  trust; 
but  then  he  purchases  subject  to  the  liability  of 
haying  the  sale  set  aside,  if  the  cestuis  que  trust 
were  to  say  within  a  reasonable  time  that  they 
were  dissatisfied  with  the  purchase,  and  can  also 
show  that  it  would  be  for  their  advantage  that 
this  should  be  done.  But,  at  the  same  time,  if 
the  trustee's  conduct  was  fair  and  honourable,  or 
rather,  if  there  had  been  no  unfairness  on  his 
part,  he  would  be  entitled  to  a  return  of  his  pur- 
chase-money, and  all  reasonable  costs  incurred 
by  him  in  the  course  of  the  transaction :  (  Camp- 
bell V.  Walker^  5  Ves.  678;  see  also  Ayliffe  v. 
Murray,  2  Atk.  58;  Crowe  v.  Ballardy  3  Bro. 
C.  C.  117;  1  Ves.  215.)  And  upon  the  whole  it 
seems,  that,  notwithstanding  a  trustee  cannot 
purchase  of  himself,  he  is  allowed  to  purchase 
£rom  his  cestui  que  trust,  proyided  there  is  a 
distinct  and  clear  contract  ascertained  to  be  such 
after  a  jealous  and  scrupulous  examination  of  all 
the  circumstances,  and  there  is  no  fraud,  no  con- 
cealment, no  advantage  taken  by  the  trustee  of 
information  acquired  by  him  in  the  character  of 
trustee:  {Coles  v.  Tregothic,  9  Ves.  246;  Morse 
V.  RoyaU,  12  Ves.  373.)  And  where  an  estate 
is  vested  in  trustees  upon  trust  for  sale,  and  the 
trustee  is  desirous  of  becoming  a  purchaser,  he 
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may  file  a  bill  for  the  purpose  of  ca  jTjiog  th^ 
trusts  into  execution  under  the  direct,  hm  of  tlift 
court,  and  upon  the  sale  apply  to  the  Cx.'ourt  for 
leave  to  become  the  purchaser  upon  offering  to 
give  more  than  any  other  person :  (  Campbell  v. 
Walker^  5  Ves.  381.)  With  respect  to  a  trustee 
for  creditors  purchasing  any  of  the  trust  property 
on  his  own  account,  it  appears  doubtful  whether 
the  purchase  could  be  sustained,  unless  with  the 
concurrence  of  every  one  of  the  creditors;  f(Mr 
though  it  has  been  said  that  if  a  majority  of  the 
creditors  agree,  it  will  be  sufiicient  (  Whelpdak 
V.  CooksoHy  1  Ves.  sen.  9),  the  correctness  of  thi« 
dictum  is  very  questionable. 

With  respect  to  executors,  it  seems  to  have 
been  formerly  considered,  that  although  an  exe- 
cutor renounced  he  was  nevertheless  disabled 
from  purchasing,  on  the  ground  that  he  was  still 
privy  to  the  will:  (Co.  Litt  113a;  Bard.  14; 
Kielw.  207;  Anders.  27.)  But  this  doctrine  ha» 
been  overruled  at  law :  {Barber  v.  Mackintosh, 
1  Bing.  Rep.  50.)  Still  it  seems  that  in  equily 
a  purchase  of  this  kind  would  not  be  supported 
unless  it  could  be  shown  that  it  was  for  the  be- 
nefit of  the  parties  claiming  under  the  will. 

With  respect  to  an  attorney's  purchasing  of 
his  client,  the  rule  is,  that,  strictly  speaking,  he 
is  unable  to  do  so  as  long  as  that  relation  subsists 
between  them,  yet  when  that  relationship  is  dis- 
solved, this  disability  will  be  removed.  Where 
sales  of  this  kind  have  been  impeached,  there 
has  been  some  fraud  or  concealment  oa  the  part 
of  the  attorney;  as,  for  example,  he  has  pur- 
chased in  the  name  of  a  third  party,  or  by  some 
means  or  other  has  contrived  to  conceal  the 
fact  of  his  being  the  actual  purchaser;  and 
when  this  is  the  case  it  would  afford  sufficient 
ground  for  rescinding  the  sale.  In  a  recent  case^ 
indeed,  where  a  solicitor  purchased  from  his  client 
in  the  name  of  a  trustee,  although  at  a  price  at 
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r  which  the  vendor  himself  had  authorized  it  to  be    cba»^ii. 
f  sold,  yet  as  the  solicitor  concealed  the  fact  that     'Asfoth$ 
the  himself  was  the  purchaser,  the  sale  was  set  aside  f^"^^^- 
Las  fraudulent,  notwithstanding  there  had  been  a 
ipossession  of  upwards  of  forty  years  under  the 
^nveyance :  (  Trevdyan  v.  Chartery  Rolls,  Jan. 
183'5,  afterwards  affirmed  in  the  House  of  Lords.) 
;  And  whenever  an  attorney  or  solicitor  purchases 
from  a  late  client,  he  should  see  that  the  latter 
employs  some  other  attorney;  otherwise,  by  mix- 
ing together  the  supposed  character  of  attorney 
and  purchaser,  he  will  throw  upon  himself  the 
onus  of  proving  that  he  has  given  his  client  all 
that  reasonable  advice  against  himself  he  would 
have  given  him  against  any  other  person:  {Gib- 
son V.  Jayes,  5  Ves.  266;   Wood  v.  DoumeSy  18 
Yes.  120;  Montesquieu  v.  Sandys^  ib,  302;  Pane 
T.  Mien  {Lord),  2  Dow.  289.) 

Commissioners,  assignees,  and  solicitors,  under  commiB- 
a  commission  or  fiat  in  bankruptcy,  are,  as  I  have  aw^ne^of 
ahready  remarked,  disabled  from  purchasing  the  J«»*rup^. 
bankrupt's  property,  as  are  also  the  assignees  of 
an  insolvent  debtor  (Ex  parte  Reynolds,  5  Ves. 
707;  Ex  parte  Hughes,  6  i6.  617;  Ex  parte 
Lacey,  ib.  652;  Ex  parte  James,  8  ib.  337;  Ex 
parte  Bennet,  \0  ib.  381;  Ex  parte  Morgan,  12 
ih.  6;  Ex  parte  Andrews,  2  Rose,  410;  see  also 
HenL  Bkt.  Law,  216);  neither  are  the  committee 
of  a  lunatic  permitted  to  purchase  the  lunatic's 
estate  {Wright  r.  Proud,  1^  Ves.  156);  nor  can 
auctioneers  purchase  the  estate  they  are  em- 
ployed to  sell:  {Whelpdale  v.  Cookson,  1  Ves. 
sen.  9;  Lister  v.  Lister,  6  Ves.  631 ;  Saunderson 
V.  Walker,  13  ift.  602.)  Executors  or  adminis- 
trators are  also  disabled  from  purchasing  the 
estate  or  effects  of  their  testator  or  intestate : 
[HaU  V.  HaUett,  1  Cox,  134;  Burden  v.  Burden, 
1  Yes.  &  Bea.  170.)  This  disqualification  does 
not,  however,  extend  to  a  residuary  legatee 
{Hooper  v.  Goodwin,  Cooper,  95),  nor  to  the 
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chap^u.  next  of  kin,  nor  to  the  heir  at  law  of  a  testatoi 
As  to  the  who  has  devised  away  his  real  estate. 
f^^^'  Whatever  opinions  may  formerly  have  pre- 
Mortgagee,  yailed,  it  is  now  clearly  settled  that  thi 
relation  and  mortgagor  and  mortgagee  doee 
not  preclude  the  latter  from  purchasing  the 
equity  of  redemption :  {Skinner  v.  Stacey^  1  Wila 
80;  GoodtiOe  v.  Fdpe,  7  T.  R.  185;  J5a?  partt 
Marsh,  1  Mad.  Rep.  48.)  The  cases  in  whici 
transactions  of  this  kind  have  been  seeming!} 
impugned,  have  been  those  in  which  the  mort* 
gagee  has  been  a  trustee  for  sale  {Downes  v 
Glazebrookey  8  Mer.  200),  who  could  not  d 
course  sell  to  himself;  or  where  he  has  taken 
some  undue  advantage  of  his  situation :  (  ChMim 
V.  Creed,  2  Sch.  &  Lef.  214;  Webb  v.  Rorke,  i*. 
660;  Hicks  v.  Cookcy  4  Dow.  10,  28.) 
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PRELIMINARY   OBSERVATIONS. 

j 

After  the  contract  is  duly  signed,  the  next  st^ 
for  the  vendor's  solicitor  to  take  is,  to  deliver  td 
al)stract  to  the  purchaser  or  his  solicitor,  eitheil 
at  or  within  the  time  appointed  bj  the  contraet 
or  conditions  of  sale ;  and  this  the  former  should 
take  care  to  do,  as  an  omission  of  this  kind  wouU 
avoid  the  contract  at  law  {Cdhnel  v.  Briggif 

1  Salk.  112;  Lock  v.  Wright,  8  Mod.  40;  PbwA 
V.  BUeU,  Gilb.  Rep.  188 ;  Hamilton  {Ducked 
of)  V.  Hamilton  {JDuke  of).  Grounds  and  Rudi- 
ments of  Law  and  Equity,  4 ;  Berry  v.  Youngs 

2  Esp.  N.  P.  C.  640),  and  in  equity  also,  if  tiin« 
is  made  part  of  the  essence  of  the  contract: 
{Butcher  v.  Hinton,  1  Cha.  Cas.  302;  Keen  v.; 
Stukeley,  Gilb.  Rep.  155;  Pope  v.  Roots,  7  Bra: 
P.  C.  184;  Feversham  {Earl  of)  v.  Watson,  Rep. 
temp.  Finch,  445;  2  Freem.  35;  HaMon  v.  Lon^ 
ib,\2',  Lloyd  v.  CoUett,  4  Ves.  689,  n.;  RoA* 
cliffe  V.  Warrington,  12  ib.  326;  Hudson  v.  Bar* 
tram,  3  Mad.  Rep.  440;  Bochin  v.  Wood,  1  Jac. 
&  Walk.  419;  Withy  v.  CottU,  1  Turn.  78; 
Lechmere  v.  Brainier,  2  Jac.  &  Walk.  239;  Lemf 
V.  Lindo,  3  Mer.  84;  see  also  1  Mad.  Prac.  41^ 
2nd  edition;  1  Fonbl.  Eq.  394.)  Even  whem 
no  precise  time  is  stipulated  for  the  delivery  ol 
the  abstract,  it  will  be  necessary  that  it  should 
be  delivered  in  a  convenient  time;  but  whatj 
limit  is  to  be  so  considered  is  involved  in  con*i 
siderable  doubt.  To  avoid  any  questions  from 
arising  about  the  matter,  the  vendor's  soli- 
citor should  in  every  instance  use  due  dili- 
gence in  forwarding  the  abstract;  for  a  delay  on 


DELIYERT  OF  THE  ABSTRACT.      239 

his  part,  to  say  the  least  of  it,  will  afford  a   cha^jii. 
pretext  for  the  same  line  of  conduct  on  the  part  Prenmitwy 
of  the  purchaser,  which  may  often,  as  I  have  ^****^^^;5*^- 
already  remarked  (see  ant€y  pp.  4,  5),  cause  great 
inconvenience  to  the  vendor. 

And  as,  on  the  one  hand,  the  vendor's  solicitor  Parchuer't 
should  be  careful  to  deliver  the  abstract  in  proper  ^^'^^^ 
time,  so,  on  the  other,  the  purchaser's  solicitor  d^mami 
[should  be  equally  active;  and  when  a  time  is  Sotdeu%4red 
I  appointed   for   the   delivery,   the  latter  should  JJ^p^^""^"* 
make  a  point  of  demanding  it  on  or  before  the 
I  time.      It  is  not  solely  incumbent  on  the  vendor 
to  move  by  making  a  tender  of  the  abstract; 
something  also  is  incumbent  on  the  purchaser  to 
i  ask  for  it  (Gtiest  v.  Homfray^  5  Ves.  283);  and 
I  any  laches  on  the  part  of  the  latter  to  do  this 
rmay  afford  sufficient  ground  for  rescinding  the 
contract;  and  this  even  where  no  time  is  ap- 
pointed for  the  delivery  of  the  abstract,  if  the 
purchaser's  solicitor  permits  a  considerable  time 
to  elapse  without  asking  for  it:  (Janes  v.  Price, 
3  Anstr.  924;  Harrington  v.  Wheeler,  4  Ves. 
686;  Lillet/  v.  Deschampes,  43,  ib,  225.) 

In  ancient  days  the  practice  seems  to  have  been  By  whom  the 
to  deliver  over  the  title-deeds  themselves  to  the  Se'preiwred!* 
purchaser,  and  the  abstract  was  prepared  from 
such  deeds  by  his  solicitor,  and  at  his  own  ex- 
pense: (Temple  v.  Brown,  6  Taunt.  60.)     This 
I  practice   has,   however,   been  long  since  done 
away  with  (1  Prest.  Abs.  34),  and  the  established  i  <     /^ 
rule  now  is  for  the  vendor  to  defray  the  cost  of  1 1  i^ 
I  the  abstract,  which  is  prepared  by  his  own  soli- 
;  citor.    The  abstract  only,  and  not  the  title-deeds, 
;  is  delivered   to   the  purchaser's   solicitor,  who 
''■■  afterwards  is  allowed  access  to  such  title-deeds 
in  order  to  examine  them  with   the   abstract, 
which  latter  expense  is  borne  by  the  purchaser. 
Formerly,  also,  it  seems  to  have  been  customary 
for  counsel  to  compare  the  title-deeds  with  the 
abstract;  but  this  practice  is  now  disused,  a  duty 
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Ciup^ni.  q{  that  kind  being  considered  as  falling  more 
Prdiminarf  properlj  within  the  province  of  solicitors  than 
****^|!^5^*  counsel.  In  former  times,  also»  it  was  by  no 
means  an  unfrequent  practice  to  employ  counsel 
to  prepare  the  abstract;  but  this  is  not  done 
now,  that  task  devolving  wholly  upon  the  soli- 
citor; and  a  very  important  task  it  is,  as  it 
requires  not  only  the  strictest  attention^  but  also 
an  acquaintance  with  the  laws  of  real  property, 
and  ^e  nature  and  operation  of  the  various 
assurances  by  which  it  may  be  transmitted  from 
one  person  to  another. 
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1.  Heading  of  the  Abstract. 

The  abstract  usaallj  commences  with  a  head-  JStolci 
ing  setting  out  the  name  of  the  owner;  the  nature  nmuaiy 
and    tenure    of  the    property;    the    estate    or  *^®™"*°***'" 
interest  he  takes  in  it;  as  also  the  name  and 
local  description  of  the  premises.      When  the 

VOL.   I.  H 


242  ON   THE   PKEPARATION  AND 

Ceap.  m.   description  of  the  parcels  is  short,  it  is  some 

-ftwtioa/    times  fully  set  out  in  this  place,  and  mere^ 

prtpari^  referred  to  in  abstracting  the  subsequent  doco* 

theab^-ati.  mcnts;  but  the  more  fi^uent  practice  is  to  sel 

out  the  parcels  verbatim  from  the  first  abstracted 

deed,  and  to  refer  to  them  shortly  in  those  sab* 

sequently  abstracted. 

2.  Root  or  Origin  <^  the  Title. 

Tme  to  In  framing  an  abstract,  the  title  should  be 

tttie  should    carried  back  to  some  document  not   less  than 
JJ^JII^®**     sixty  years  old,  that  time  having,  for  many  year8» 
been  considered  as  the  established  period  from 
which  a  purchaser  is  entitled  to  require  his  titk 
to  commence.     Some  able  writers  have,  indeed, 
lately  contended  that  the  recent  Statute  of  Limi- 
tations (3  &  4  WilL  4,  c  27)  has  shortened  this 
period,  and  that,  consequently,  it  would  be  S 
convenient  rule  to  take  a  middle  course,  and  to 
treat  fifty  years  as  a  sufficient  time  to  trace  back 
a  title  in  ordinary  cases.      There  is   nothings 
however,  in  the  statute  to  warrant  the  introdue* 
tion   of  any  rule  of  this  kind;  for  though  it 
renders  the  security  of  sixty  years  better  than  it 
was  before,  because  the  time  within  which  suitl 
may  be  instituted   is  thereby  shortened;  still 
another  ground  of  the  rule,  viz.,  the  duration  of 
human  life,  is  not  affected  by  it;  and  the  objec* 
tion  to  titles  on  the  ground  that  the  conveying 
parties  might  have  been  mere  tenuits  for  li& 
or  that  there  may  be  equitable  rights,    as  be- 
tween   trustees    and    cestuis    que    trtuty     stfll 
exists ;  although,  in  the  last-mentioned  instancy 
the    statute  will  begin  to   run  &om  the  tiine 
a  conveyance  is  made  to  a  pBrchaser:   (3  ft  4 
New^te  Will.  4,  c.  27,  8.  25.)     Whatever,  therefca*, 
tions  has  not  might  have  been  the  intention  of  the  Legislature 
Q^^^m     ^^  passing  this  Statute  of  Limitations  (3  &  4 
from  which    Will.  4,  c.  27),  it  has  not  led  to  the  result  rf 
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;  shorting  the  period  from  which  titles  were  to  ^^*^  ?"• 
be  deduced:  {^Cooper  v.  Emery ^  1  FhilL  388;  Praetkai 
Bodgkinson  v.   Cooper^  Rolls,   Jan.  28,   1846; ''^J^-J** 

I  6  L.  T.  451.)  And  even  a  sixty  years'  title  may  "-  «J;^- 

I  be  insufficient  unless  its  origin  can  be  shown.   It  tiuet  are  to 
also   occasionally  becomes    necessary  to    carry  **  <**^««*- 
back  the  title  beyond  that  period;  as,  for  ex- 
ample, where  a  deed,  though  dated  more  than 
sixty  years  since,  operates  as  an  execution  of  a 
power  contained  in  some  previous  deed  or  will, 

I  in  which  case  the  instrument  creating  the  power 
should  be  abstracted;  and  the  like  doctrine  holds 
with  respect  to  a  settlement  made  in  pursuance 
of  marriage  articles,  where  the  articles  them- 
selves must  necessarily  be  inspected  in  order  to 
satisfy  the  purchaser  that  the  settlement  was 

I  laade  in  accordance  with  them:  (1  Prest.  Abs. 

I  70.)  But  where  a  recovery  has  been  suffered 
more  than  sixty  years  ago,  it  will  be  no  objection 
to  the  title  that  the  deed  or  will  by  which  the 
^entail  was  created  cannot  be  produced.  And 
generally,  where  an  abstract  commences  with  a 
conveyance  to  a  purchaser,  and  a  possession  of 
sixty  years  can  be  shown  under  it,  it  will  be 
considered  as  sufficient  evidence  that  the  party 
making  such  conveyance  bad  a  lawful  right  to 
do  so:  (1  Prest.  Abs.  16.) 

As  a  general  rule,  therefore,  it  will  be  suffi-  ^tpcSing '^^ 
dent  to  commence  an  abstract  with  some  pur-  commence- 
ehase-deed,  settlement  or  will,  at  any  date  at  or  °»«"<  "^  *"*•'• 
beyond  sixty  years,  without  incumbering  the 
abstract  with   any  of  the  previous  documents. 
Mr.  Preston,  with  his  usual  accuracy  and  dis- 
eemment,  remarks,  that  a  deed  of  conveyance  to 
the  person  who  was  the  first  purchaser  affords 
the  strongest  presumption  that  the  title  was  con- 
sidered good  at  that  time,  and  that  the  person 
who  made  it  was  the  absolute  owner  in  feo- 
simple;  but  that  when  a  title  cannot  be  taken  up 
by  a  deed  of  this  kind,  the  next  best  instrument 
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for  that  purpose  is  a  will,  or  some  settlement 
made  by  a  person  acting  as  the  absolute  ownei 
of  the  fee -simple.  "  This  document,"  the  same 
learned  writer  observes,  "with  possession  consis- 
tent with  the  evidence  of  title,  furnishes  the  like 
presumption  of  a  good  title;  and  the  presumpti(m 
is  greatly  strengthened,  if  there  has  been  a  fre- 
quent change  of  ownership  without  any  adverse 
claim." 

As  often  as  a  title  depends  on  a  descent,  a 
pedigree,  authenticated  by  such  evidence  as 
would  be  sufficient  to  support  the  title  in  case  of 
an  adverse  claim,  should  accompany  the  abstract: 
(1  Prest.  Abs.  43.) 

In  the  case  of  advowsons,  it  was  always  con- 
sidered necessary  to  trace  back  the  title  farther 
than  in  other  kinds  of  real  property.  The  reason 
of  this  was,  that  the  title  of  an  advowson  might 
not  have  been  in  possession,  nor  an  opportunity 
occurred  of  trying  the  title  to  it  within  the 
sixty  years.  According  to  the  authority  of  Sir 
E.  Coke,  there  was  a  parson  of  one  of  hia 
churches  who  had  been  incumbent  there  up- 
wards of  fifty  years.  Sir  William  Blackstooei 
also  mentions  (3  Blac.  Com.  251)  that  the  last 
two  incumbents  of  Chelmsford-cum-Famborougki 
continued  one  hundred  and  one  years;  so  that^ 
as  the  learned  commentator  proceeds  to  remark,  i 
had  the  last  of  these  incumbents  been  the  clerk 
of  an  usurper,  or  had  been  presented  by  la[ 
it  would  have  been  necessary  and  unavoidable 
the  patron,  in  case  of  a  dispute,  to  have  reci 
back  above  a  century,  in  order  to  show  a  cl< 
title  and  seisin  by  presentment,  and  admission 
the  prior  incumbent.  He  then  adds,  that  as  tl 
title  of  advowsons  is  rendered  more  precarioi 
than  that  of  any  other  hereditament,  it  migl 
not  perhaps  be  amiss  if  a  limitation  were  coi 
pounded  of  a  length  of  time  and  number 
avoidances  together;  as,  for  instance,  if  no  aeisii 
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were  admitted  or  alleged  in  any  writs  of  patron-  ^"* "  '^^ 
age  a^r  sixty  years,  and  three  avoidances  were  Pratitcai 
past.  These  wise  suggestions,  after  a  lapse  of  vreparittv^ 
many  years,  and  having  been  read  in  the  interim  <**  oMract- 
by  every  lawyer  in  the  land,  were  at  length 
attended  to,  and  the  object  of  them  carried  into 
effect  by  the  late  Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27),  by  the  30th  section  of  which  it  is 
enacted  that  no  advowson  shall  be  recovered  but 
^thin  three  incumbencies  adverse  to  the  right 
of  presentation,  or  sixty  years.  By  the  section 
next  immediately  following  (sect.  31),  it  is,  how- 
ever, provided  that,  although  incumbencies  by 
reason  of  lapse  will  be  adverse  presentations 
within  the  meaning  of  the  act,  yet  that  such 
incumbencies  as  arise  from  the  promotion  of  the 
prior  incumbent  to  a  bishopric  are  not  to  be  so 
considered;  and  one  hundred  years'  adverse  pos- 
session is  the  extreme  limit  now  allowed  under 
that  statute  for  the  recovery  of  an  advowson. 
The  title,  therefore,  to  an  advowson,  should  now 
I  be  carried  back  to  a  period  of  not  less  than  one 
hundred  years;  to  which  title  a  list  of  presenta- 
tions should  be  annexed,  to  show  that  nets  of 
ownership  have  been  duly  exercised  in  con- 
formity with  such  right  of  presentation. 

Notwithstanding  the  original  right  to  tithes  ™" '•J*<- 
is  founded  on  a  grant  from  the  crown  at  the  dis-  "*  ^ 
solution  of  the  monasteries,  no  one  ever  now 
thinks  of  calling  for  a  title  commencing  and  regu- 
larly deduced  from  so  ancient  a  time.  A  clear 
sixty  years'  title  is  all  a  purchaser  of  this 
kind  of  property  is  entitled  to  require,  or  to  com- 
pel a  vendor  to  give. 

The  various  documents  by  which  the  title  is  Documents 
to  be  supported  should  be  inserted  in  the  ab-  abStracti 
stract  according  to  the  order  of  their  respective  JJ^'JJJjJi? 
dates,   unless   the   property  has   come  through  of  their 
different  channels;  in  which  case  the  course  of  JJJS?^^* 
each  separate  portion  must  be  traced  separately 
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Chap.  Ill,  ^^^jj  ^j^^  ownership  of  the  whole  of  them  uniter 
/*raetieai  in  the  Same  party.  If,  for  instance,  there  be  thrw 
''^^^H^  estates,  A.,  B.,  and  C.,  all  held  under  different 
theabdrad,  titles,  which  have  been  purchased  by  D.,  thes 
the  title  of  each  of  these  estates  must  be  tracef 
separately  down  to  the  conveyance  of  the  wh<^ 
of  them  to  D.,  after  which  they  will  all  three 
become  consolidated  in  one  common  title,  ani 
from  that  period  they  will  all  be  traced  togethetfl 
as  long  as  the  entire  property  continues  to  floifj 
on  in  the  same  course.  To  accomplish  this,  tt 
the  documents  ^^  As  to  A.,"  must  be  abstractei 
down  to  D.'s  purchase-deed.  '  Next  the  doco^ 
ments  *^  As  to  B.,"  and  then  the  documents  **  Ai 
to  C,"  down  to  the  conveyance  to  D. ;  whidhj 
being  done,  then  insert  a  heading,  ^  As  to  afl 
said  premises,"  commencing  with  the  first  oon« 
veyance,  or  other  disposition  from  D.  to 
other  party.  The  like  observations  are 
applicable  where  an  estate  in  joint  tenancy 
coparcenary  has  been  severed,  until  the  wh< 
estates  unite  again  in  one  common  title. 

3.   When  a  double  Abstract  toill  be  necessary. 

Where  lands  In  some  instances  an  'abstract  relating  only  m 
SchS^,  the  property  intended  to  be  conveyed,  will  noi 
or  allotted     alone  suffico  ;  as  where  lands  have  b^n  takm 

under  Inclo-   .  ,  ,  ^  'n         i^-i-n  *i         ^^\ 

sure  Acts,  a  m  exchange  (4  Kep.  121  ;  Frest.  Abs.  SvX 
aSSwjtwiii  allotted  under  inclosure  acts,  in  both  of  whi^ 
be  necessary,  instances  an  abstract  must  not  only  be  fumis 
of  documents  of  title  relating  to  the  estate 
or  allotted,  but  of  those  also  of  the  estates  gi^ 
in  exchange,  or  of  the  original  estates  in  resj 
of  which  the  lands  were  allotted.     The  reas 
why  a  double  title  is  required  in  the  first  insi 
is,  because  the  foundation  of  an  exchange  was 
implied  warranty,  which  engendered  the 
of  entry  in  case  of  eviction  :  (Shep.  Touch. 
Finch.  L.  27  ;  Shep.  Pract.  (Douns.  2.)    In 
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ttcond  instancey  because  the  allotted  lands  be*    ^^"^- 
iQUue  liable  to  the  uses  of  the  estates  in  respect    ^^'^'f*^^ 
itf  which  they  were  allotted*      The  statute  of  w^fof^v 
4&  5  Will  4,  c  30,  88.  24,  25,  has,  however,  «*'^5^- 
iGHide  some  impcntant  alteratioas  in  the  law  in 
ike  latter  case  ;  as  that  statute,  by  expredsly 
duiDging    the  uses,  takes  away  any  right  of 
ictioQ  after  an  exchange  made  of  lands  in  com- 
n  fields  under  the  powers  of  that  act ;  and  by 
still  more  recent  enactment  (8  &  9  Vict.  o.  106X 
s  of  exchange  have  no  longer  the  effect  of 
ng  any  warranty,  or  right  of  re-entry,  or 
pUed  covenant  by  implication.   But  this  statute 
only  prospective,  and  will  not  affect  assurances 
e  previously.    As  to  these,  therefore,  a  double 
tract  will  still  be  necessary. 
Another  instance  in  which  an  additional  ab*  Doable 
•tract  will  be    required,   is  in  the  case  of  anj^^^ryin 
ittfranchised  copyhold  estate,  when  the  title  of  titles  »f 
Ibe  lord  to  the  freehold  must  be  shown,   in  ^pyToius. 
Addition  to  that  of  the  copyholder,  previously  to 
fbis  enfranchisement 

In  the  case  of  leaseholds  also,  unless  there  is  in  nie«  of 
some  express  agreement  or  stipulation  to  the  ^^  miut 
contrary,  the  vendor  must  be  prepared  to  pro-  f^^'ftitie 
t^Qce  his  lessor's  title,  otherwise  he  cannot  compel  unieie  there 
•the  purchaser  to  complete  the  contract :  {Rase^  ^^^on 
ipcffv.  Vaughar^  Cro,  Jac.  196  ;  Ly9ney  v.  Selhy^  tothe 
2  Lord  Raym.  218  ;  Keech  v.  HaU,  Doug.  21 ;  '*°*™^' 
Waring  v.  Macrethy   1 1   Ves.  343  ;  FieHer  v. 
Hookety  2  Mer.  424  ;  Farvis  v.  Rayner,  9  Pri. 
•488  ;  Sauter  v.  Drakcy  6  B.  &  A.  992.)    It  may 
-be  proper  also  to  remark,  that  the  purchaser  of 
leaseholds  is  equally  entitled  to  a  clear  sixty  years' 
title  as  if  he  were  a  purchaser  of  the  fee-simple 
itself:  {Hodgkhuon  v.    Coopevy  6  L.  T.  451.) 
The  title,  also,  should  be  regularly  deduced  from 
the  original  lease  by  means  of  the  intermediate 
assignments,  though,  if  these  cannot  be  produced, 
their  loss  may,  in  some  instances  be  supplied  by 
the  recitals :  {Doe  v.  Maple,  3  Bing.  N.  C.  832.) 
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Chap.  ui.  j^  ^^^  ^^^g^  ^^  ^£  ^  grant  of  mines,  where  they 
i^€<»co/  form  a  distinct  property  from  the  freehold  and 
pr^i^  inheritance  of  the  huid,  a  double  abstract  will  be 
the  abttraet.  neccssary  ;  the  one  to  show  the  right  of  the 
In  a  grant  of  vendor  to  transfer  his  interest,  the  other  to  show 
S^ormT  *^^  right  of  the  original  grantor  to  sever  the 
distinct  pro-  mines  from  the  lands.  It  should  also  be  distinctly 
the  freehold.  Stated  whether  the  right  of  mining  is  to  be  ex- 
*i22?if  -111  tended  to  every  kind  of  ore  or  mineral  or  restricted 

abstract  will  .  -^  i  .     i  •■  -n 

beneceasary.  to  somc  particular  Kinds  Only.  For  It  not  nn- 
frequently  happens  that  one  person  may  be 
entitled  to  one  kind  of  mineral,  and  other  persons 
to  other  kinds  ;  hence  one  person  may  be  entitled 
to  the  iron,  another  to  the  limestone  ;  and  where 
minerals  of  the  same  species  and  in  the  same 
lands  may  belong  to  different  parties ;  one  stratum 
or  seam  of  coal  may  belong  to  one  party,  aud 
another  seam  to  another.  But  notwithstanding 
.  a  double  abstract  will  generally  be  necessary  to 
show  a  title  to  mines  and  minerals,  when  the 
ownership  is  distinct  from  the  lands,  still,  where 
there  has  been  a  considerable  length  of  possession 
and  incontrovertible  acts  of  ownership,  a  title  may 
be  made  out  without  .showing  how  such  right 
originally  accrued :  {Barnes  y.Matoson,  1 M.  &  S. 
841.)  The  evidence  ought,  however,  to  be  very 
clear  and  satisfactory  as  to  the  acts  of  ownership, 
as  in  all  cases,  an  adverse^  claim  to  the  mineral 
must  be  clearly  established  against  the  owner  of 
the  surface.  Such  a  possession  must,  under  the 
recent  Statute  of  Limitations,  have  endured  for  ' 
the  space  of  twenty  years,  and  in  case  of  succes- 
sive disabilities  for  forty  years  from  the  time 
when  a  right  of  action  accrued  :  (3  &  4  Will.  4, 
c.  27  ;  Bainbridge  on  Mines.) 
As  to  With  respect  to  minerals  arising  out  of  copy- 

mineraifl       holds,   the  lord,   in   the  absence  of  a    special 

arismgout  '       .  .  ,    i  i  >    i         /»  * 

of  copyholds,  custom,  IS  entitled  to  the  nght  of  property  of. 
them,  whilst  the  right  of  possession  remains  in  the 
tenant ;  so  that  neither  the  one  nor  the  other 
can  work  them  except  by  mutual  consent :  (Bain- 
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hridge,  101;  Player  v.  E(^€rts,  W.  Joms,  243  ;  ^'llJ" 
Gilb.  Ten.  327  ;  Bishop  of  fVinchester  v.  Knight,  ^«^^. 

1  P.  Wms.  406  ;   Townler  v.    Gibson,  2  T.  R.  "^Pl^ 
704  ;   Grey  v.  Northumberland  {Duke  of),   13  <*«^«< 
Ves.  236  ;  WhiUehurch  y.  Holworthy,  19  Ves. 

214,1  ^  Mau.  &  Selw.  340  ;  Browne  v.  Tby/br, 
lO  East,  189  ;  Leuns  v.  Branthwaiie,  2  B.  &  A. 
437  ;  see  also  Mitchell  v.  Z>or«,  6  Ves.  147.) 
Still,  for  all  this,  either  the  copyhold  tenant  or 
the  lord  may  bj  special  custom  have  acquired 
an  exclusive  right  to  the  minerals.  The  former 
may  have  gained  a  right  of  property  as  well  as 
of  possession,  and  the  latter  may  still  have  re- 
tained his  original  power  to  enter  and  take  pos- 
session of  the  property  :  {Rowe  v.  Brenton, 
8  B.  &  C.  737,  Hale  Rep.  15.)  When  mineral 
in  copyhold  lands  belong  to  the  lord  of  the  manor 
they  do  not  form  an  inheritance  distinct  from 
the  freehold,  but  are  part  of  the  demesnes  of  the 
manor.  But  in  the  grant  of  wastes,  or  in 
the  enfranchisement  of  copyhold  lands,  the  mines 
and  minerals  will  not  be  reserved  by  the  conmion 
reservation  of  all  seignories,  royalties  and  juris- 
dictions, but  they  must  be  mentioned  in  express 
terms,  otherwise  the  mines  will  become  the  pro- 
perty of  the  owners  of  the  surface,  and  part  of 
the  inheritance,  and  all  preceding  contracts  will 
enure    for  their  benefit :  ( ToumUy  v.   Gibson, 

2  T.  R.  701  ;  Bainb.  19.) 

When  the  property  consists  of  lands  of  different  ^^•^ '^^ 
tenure ;  as  where  some  are  freehold  and  others  hcidby 
leasehold,  or  of  copyhold  or  customary  tenure,  J^JJS* 
then  the  purchaser  should  be    furnished  with  a  separate 
separate  abstract  of  each  distinct  species  of  pro-  most  be 

In  the  case  of  an  advowson,  the  purchaser  will  Adrowion. 

be  entitled  to  a  statement  of  the  presentations, 

and  by  whom  made  ;  also  the  names  of  tlu*  clerks 

'  presented  during  the  period  of  time  comprised 

in  the  abstract,  which,  as  I  have  already  stated, 

M  3 
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CHAif^iii.   Q^g[^^  iQ  extend  over  a  period  of  one  hundred 

Fraetieal     yearS. 

dtreetums  for  "^ 

£^SSwt.  4.  How  the  varUms  Documents  shouM  be  set  ouL 


Every 
document 
relating  to 
the  title 
ahonld  be  set 
out  in  the 
abstract. 


Practical 
instructions 
for  arrang- 
ing the 
clauses. 


The  vendor's  solicitor  must  he  especially  care- 
ful to  set  out  every  document  in  the  abstract  that 
can  in  nny  way  affect  the  title  ;  as  he  will  render 
himself  personally  liable  for  the  consequenoesi 
if  he  suppresses  any  incumbrances  or  keeps  back 
any  document  whatever,  by  which  the  real  sjA  < 
true  nature  of  the  title  may  be  revealed  :  {Amoi 
V.  Biscoe,  1  Ves.  sen.  96  ;  Burroughs  v.  Lo^ 
10  Ves.  475  ;  Botoles  v.  Stewart,  1  Set.  h  Le£ 
227  ;  1  Prest.  Abs.  39.) 

In  order  that  the  various  clauses  may  the  more 
readily  catch  the  reader's  eye,  it  has  long  been  the 
practice  to  distinguish  the  different  parts  of  the 
abstracted  documents  by  setting  them  out  within 
margins,  varying  from  one  another  in  Inreadth; 
hence  an  ordinary  abstract  has  commonly  four  or 
five  marginal  spaces.  In  the  outer  space,  or 
margin,  merely  the  date  of  the  instrument  is 
inserted.  In  the  first  inner  space,  or  mar' 
gin,  if  the  documents  are  deeds,  the  title  of 
them,  as  "Indentures  of  Lease  and  Release,* 
with  the  names  and  additions  of  the  conveying 
parties,  are  set  out ;  the  recitals  are  commonly 
set  out  in  the  second  ;  the  testatum  in  the  first ; 
the  granting  part  in  the  second  ;  the  parcels  in 
the  fourth  ;  the  general  words  in  the  fifth  ;  the 
habendum  in  the  second  ;  the  declaration  of  uses 
in  the  third  ;  the  powers,  if  any,  in  the  second, 
as  also  the  covenants  ;  and  the  clause  noticing 
the  attestation  and  indorsement  of  receipt  of  the 
purchase-money  in  the  fourth.  There  is  not> 
however,  any  precise  rule  laid  down  as  to  the 
manner  in  which  the  respective  clauses  are  to  be 
set  out.  The  chief  object  c^  the  arrangement  is 
to  enable  the  reader,  at  a  single  glance,  to  dift- 
cover  any  particular  portion  of  an  abstracted 
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document ;  a  method  which  verj  considerably   ^"^''i* 
EBsists  the  iBvestigation  of  a  lengthy  abstracti  J^*^ 
where  it  not  unfrequently  beo(»nes  necessary  to    orJ^SJg^ 
refer  backwards  and  forwards  from  one  part  of  **•  ^Jjj;^***- 
it  to  another. 

Wills  are  commonly  set  out  within  the  inner  ^  *•  ^*"•• 
or  first  margin ;  but  with  all  due  deference  to 
those  experienced  practitioners  who  have  so  long 
adhered  to  this  plan,  I  think  it  would  be  a  far 
better  one  to  confine  it,  at  any  rate,  within  the 
limits  of  the  second  margin.  Few  instruments 
call  for  more  frequent  or  lengthy  marginal  re* 
marks  from  the  peruser  of  an  abstract  than  a 
will,  on  account  of  the  various  objects  it  embraces, 
and  not  unfrequently  from  the  inartificial  manner 
in  which  it  is  penned  ;  so  that  it  often  happens 
that  these  observations  are  too  voluminous  to  he 
contained  in  the  remaining  margin,  and  are  con- 
sequently obHged  to  be  extended  to  the  back  of 
the  sheet,  or  carried  on  in  the  margin  of  the 
next  The  marginal  remarks  of  the  party 
perusing  the  abstract  ought  to  be  placed  as  near 
as  possible  to  the  particular  clause  to  which  they 
refer- 

Acts  of  Parliament,  as  also  chirographs  of  fines  Acta  of 
and  exemplifications  of  recoveries,  are  usually  £^||^°^' 
set  out  within  the  first  margin  ;  as  are  also  most  <»vwies,  Ac. 
matters  of  fact  which  in  any  way  concern  the 
title  ;  such  as  marriages,  births,  deaths,  descents, 
intestacies,    failure  of  issue,  or  the  like.      In 
abstracting  an  act  of  Parliament  the  date  of  the 
royal  assent  must  now  be  stated.     Before  the 
statute  33  Geo.  8,  c.  13,  an  act  of  Parliament  took 
effect  from  the  first  day  of  the  session  in  which  it 
was  passed :  {Panter  v.  Attorney' Creneral,  6  Bro. 
P.  C.  486  ;  Latless  v.  Holmes,  4  T.  B.  660.) 

The  various  documents,  as  also  such  matters  ^^  "> 
of  fact  as  are  important  to  the  title,  should  be  respectiTe 
abstracted  according  to  the  order  of  their  re-  JhSSS*^^*" 
spective  dates.    If  there  are  two  documents  of  aiMtnoted. 
the  same  date,  they  should  then  be  abstracted 
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CHAP^ni.  according  to  the  order  in  which  they  may  be 

Praetieai    presumed  to  have  been  executed ;  as  for  example : 

pr^!ring   if  lands  were  conveyed  to  trustees  by  one  deed, 

tkeabatrad.  upon    trusts    declared  by  another  deed  of  the 

same    date,    the    deed    of    conveyance  to  the 

trustees  is  the  instrument  which  should  be  first 

abstracted. 

* 

5.  Deeds ^  how  to  be  abstracted. 

i^T^i^     In  abstracting  a  deed,  the  date  and  title  of  the 
and  how  the  deed  are  first  set  out;  next  come  the  names  of  the 
bedMcribS.  parties,  who  should  be  described  by  their  proper 
Christian  and    liurnames,  with  the  addition  of 
esquire,  gentleman,  yeoman,  &c.,  as  the  case  may 
be,  to  which  is  frequently  added  their  place  of 
residence ;  and  if  they  are  described  in  the  deed 
as  filling  any  particular  character,  as  heir,  exe- 
cutor, trustee,  &c.,  they  should  be  so  described  in 
the  abstract.     This  is  sometimes  done  where  the 
parties  act  in  either  of  the  above-mentioned  cha- 
racters, but  are  not  so  described  in  the  deed;  but, 
under  such  circumstances,  the  additional  descrip- 
tion should  be  inserted  within  brackets,  in  order 
to  show  that  the  parties  were  not  so  described 
in  the  abstracted  deed. 
Amount  of        Although  it  is  not  often  done,  I  consider  that, 
abducted     ill  preparing  the  abstract,  the  stamps  of  the  ab- 
deeds  should  stracted  deeds  should  be  mentioned  underneath 
the  abstract,  the  date,  in  order  that  the  purchaser's  solicitor 
may  at  once  ascertain  whether  the  duty  affixed 
be  correct  or  not.     This  often  becomes  a  matter 
of  high  importance,  and  yet  it  is  one  that  the 
attention  of  counsel  is  rarely  drawn  to,  in  investi- 
gating a  title. 
How  recitals      After  the  description  of  the  parties  come  the 
docum^s"  recitals.     These  should  be  set  out  in  the  order  in 
are  to  be       which  they  occur  in  the  abstracting  deed,  which, 
abstracted,    though  they  may  often  be  considerably  abbre- 
viated, should  yet  be  set  out  with  sufficient  fulness 
to  explain  their  whole  purport ;  but  when  once 
fully  given,  it  will  be  sufficient,  whenever  it 
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again  becomes  necessary  to  notice  such  recital,  to  ^'^'  "'• 
state  simply  the  name  and  date  of  the  recited  in-    Prookai 
stroment  (e.  ^.)  ^<  Reciting  before  abstracted  in-    wtpaHmg 
dres.  of  le.  and  rele.  of  the  20th  and  2l8t  days  of  »•«*;*;«<. 
October,  1803."     Where  brevity  in  an  abstract  is 
dedrable,  several  recitals  may  be  noticed  very 
shortly ;  as,  ''  Reciting  before  abstracted  indres. 
of  le.  and  rele.  of  20th  and  21st  days  of  October, 
1803.     Also  reciting  the  before  abstracted  indre. 
of  demise  of  the  Ist  day  of  December,  1804;  the 
indre.  of  appointment  of  the  29th  day  of  June, 
1805;  the  indres.  of  le.  and  rele.  of  the  28th  and 
29th  days  of  September,  1814;  the  indre.  of  bar- 
gain and  sale  of  the  1  st  day  of  July,  1817;  and  the 
indres.  of  le.  and  rele.  of  the  1 1th  and  1 2th  days 
of  Ovitober,  1823;  to  the  effect  hereinbefore  ab- 
stracted." 

The  testatum  or  witnessing  part  should  set  forth  How  the 
the  nature  of  the  consideration,  and  where  money  JJJS^**' 
is  required  to  be  paid  in  any  particular  manner;  should  be 
as  in  pursuance  of  the  terms  of  any  trust  or  •^*''*"***- 
power,  then  that  part  of  the  deed  which  points 
out  such  particular  mode  of  application  should  be 
fully  abstracted,  in  order  to  show  that  all  the  ne- 
cessary requisites  have  been  complied  with:  (1 
Prest.  Abs.  78.)    Where  there  is  a  mere  nominal 
consideration,  as  5^.,  or  a  peppercorn,  it  should 
be  shortly  stated. 

The  granting  clause  should  contain  all  the  Onnting 
words  of  conveyance  that  are  employed  in  the  ^  "**' 
deed;  as,  ''grant,  bargain,  sell,  alien,  release, 
ratify,  and  confirm,"  and  not  simply  their 
effect  and  operation  ;  but  where  the  instru- 
ment, as  was  generally  the  case  formerly,  speaks 
both  in  the  past  and  in  the  present  tense,  it  will 
be  unnecessary  to  repeat  the  operative  words.  A 
learned  writer  on  this  subject,  indeed,  very  pro- 
perly observes,  that  it  would  conduce  to  accuracy, 
as  well  as  facilitate  the  perusal  of  abstracts,  if 
the  contents  of  documents  were  abridged  merely, 
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Chap,  ih.  ^tjjQyt  any  attempt  being  made  to  convert  the 

Pfacticai    present  into  the  past  tense;  an  operation  which 

wtj^ng^  often  gives  rise  to  ambiguity,  where  it  is  not  per- 

^abttraet.  formed  with  considerable  care  and  skill:  (see  1 

Sweet  Prec.  Con.   91.)      K  there  are  distinct 

granting  clauses,  each  clause  should  be  abstracted 

according  to  its  order  in  the  deed:  (1  Prest.  Abs. 

76.)     If  the  conveyance  is  made  at  the  request 

or  by  the  direction  of  any  particular  person,  or 

where  a  party  is  stated  to  have  conveyed  in  any 

particular  character,  as  heir,  executor,  trustee, 

&c.,  it  should  be  so  stated.     So  where  a  power 

is  exercised,  the  reference  to  the  power  should 

be  inserted,  together  with  the  prescribed  mode 

in  which  it  was  to  be  executed  and  attested;  and 

it  should  also  be  stated  in  the  attestation  clause 

that  all  the  above  requisitions  were  duly  complied 

with:  (ib,  id,) 

How  «he  Xhe  parcels  should  be  set  out  verbatim  from 

parcels  are       ■•/»■■  -jtii  *        i 

to  be  set  out.  the  first  abstracted  deed,  but  m  those  subse* 
quently  abstracted  it  will  be  sufficient  to  refer  to 
them  as  "All  before  abstracted  premises"  (1 
Prest.  Abs.  81,  83);  unless  where  the  descriptiim 
has  been  varied  by  more  recent  assurances,  in 
which  case  such  variation  should  be  noticed:  (ib, 
84.)  If  there  is  any  exception  reserved  by  the 
abstracted  deed,  it  should  be  set  out  verbatim  in 
the  same  margin,  and  immediately  following  the 

^®2'^-«.  parcels.     The  general  words,  such  as  "  Together 

"wora8,rever-  *^  .  ,       „  ,  m  n  11     •  ?    » 

Bion  clause.   With  all  houses,    &c.,  are  usually  inserted  thus 

cKeTMid    shortly  ;  as  are  also  the  reversion,  the  all-estate, 

idi-deeds      and    the    all-deeds  clauses,   viz. : — "  And    the 

reversion,  &c.,  and  all  the  estate,  &c.,  together 

with  all  deeds,"  &c.     But  should  either  of  such 

clauses  contain  any  special  matter,  it  should  be 

fully  set  out.     If  there  is  any  exception,  that,  of 

course,  must  be  stated  in  the  abstract,  and  should 

be  fully  set  out. 

^S^^Qt      The  latter  words  of  the  habendum  as  "To 

adeed         hold/'  &c.,  ouly  are  inserted;  but  the  words  of 
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limitatioii  follo¥riiig  should  b6  fiilly  Btated;  as  <^^-^°- 
^  To  hold  unto  the  said  A.  B.  and  his  heirs,  to  ^^SSSy 
the  use  of  the  said  A.  B.,  his  heirs  and  assigns,    pnpmJS^ 


for  ever;"  or  "  To  hold  unto  and  to  the  use  of      

the  said  A.  B.,  his  heirs  and  assigns,  for  ever;"  should  be 
for  whatever  words  of  limitation  are  here  used,  •'^^■**^ 
thej  should  he  copied  verbatim^  and  not  simply 
their  effect  and  operation  inserted :  as  to  A.  B. 
in  fee,  to  the  usual  uses  to  har  dower.  The  latter 
terms  in  &ct,  even  in  a  recital,  are  incorrect; 
because  there  are  many  minute  forms  of  uses  to 
bar  dower,  each  varying  from  the  other  in  some 
essential  particular.  As,  for  example,  the  mode 
of  executing  the  power  of  appointment  reserved 
to  the  purchaser,  which  is  sometimes  directed  to 
be  attested  by  a  certain  number  of  witnesses; 
sometimes  to  be  executed  by  any  deed  or  instru- 
ment in  writing;  sometimes  the  po»ver  to  ap- 
point by  will  is  omitted,  and  sometimes  it  is 
confined  to  a  deed  only,  but  without  prescribing 
any  number  of  witnesses;  so  that,  under  such 
general  terms  as  those  above  alluded  to,  it  would 
be  impossible  for  any  one  to  know  precisely  what 
the  exact  uses  were.  This  indeed  might  in  some 
cases  become  very  important  to  a  title;  as  where 
the  party  conveys  by  appointment  only,  and  the 
deed  is  attested  but  by  one  witness,  when  the 
power  he  purposes  to  exercise  directs  that  there 
shall  be  two. 

I^  as  frequently  happens,  there  are  several  where  fhero 
habendum  clauses,  then  each  of  these,  according  ^^J^^^ 
to  the  respective  order  in  which  it  stands  in  the  ciAosea. 
deed,  must  be  set  out  in  the  abstract. 
•  Where  there  is  a  reddendum  clause  in  the  deed,  ^Jjjj'*^ 
it  may  generally  be  given  shortly;  unless  the 
render  is  made  payable  in  any  particulnr  or  un- 
usual manner;  but  where  that  occurs,  the  manner 
in  which  it  is  payable  should  be  stated:  (1  Prest. 

Abs.  101.)  Dedantlon 

It  requires  considerable  skill  and  judgment  to  ofiue0,&c. 
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Chap.  III.    ^^jg^ract  any  special  limitations    in    a    proper 
tYaeticai    manner,  so  as  to  avoid,  on  the  one  hand,  over- 
*pJ^2!tv^  loading  the  abstract  with  unnecessary  verbosity, 
uu  abttrad.  ^nd  on  the  other  to  omit  nothing  essentially  ne- 
cessary to  the  elucidation  of  the  title.     In  the 
instance  of  estates  tail,  foi*  example,  the  precise 
words  of  limitation  creating  the  first  estate  tail; 
as  also  of  any  estate  tail  upon  the  barring  of 
which  the  title  depends,  should  be  fully  set  out; 
but  the  remainders,  if  created  by  the  usual  and 
proper  words  of  limitation,  may  be  simply  stated 
to  be  such.     In  cases  where  the  regular  words  of 
limitation  have  not  been  used,  or  an  estate  only 
arises  by  implication,  although  no  doubt  exis^ 
as  to  the  legal  effect  and  operation,  the  precise 
words  used  should,  nevertheless,  be  copied  ver' 
batim  into  the  abstract ;  as  should  also  all  provi- 
sions for  abridging  or  defeating  any  estate.     So 
where  there  is  a  proviso  for  redemption  in  a 
mortgage  deed,  the  time  and  place  of  payment 
should  be  ^tated  (if  place  be  mentioned),  as  also 
by  whom  the  money  is  to  be  paid  and  the  amount 
of  interest  reserved.     Whether  trusts  or  powers 
should  be  abstracted  shortly  or  fully,  will,  in  a 
great  measure,  depend  upon  whether  or  not  such 
trusts  have  arisen,  or  such  powers  have  been,  or 
are  intended  to  be,  exercised.     If  powers  have 
not  been  exercised,  or  are  barred,  released,  or 
extinguished,  or  have  become  incapable  of  taking 
effect,  or  are  in  their  nature  immaterial  to  the 
title,  it  will  be  sufficient,  in  either  of  those  cases, 
simply  to  refer  to  them:  (I  Prest.  Aba.  151.) 
Where  trusts  or  powers  of  sale  have  been  exe- 
cuted, the  clauses  (provided  there  be  such)  ex- 
onerating the  purchaser  from  seeing  to  the  appli- 
cation of  his  purchase-money,  or  inquiring  into 
the  necessity  or  expediency  of  the  sale,  or  the 
performance  of  any  act  or  condition  precedent  or 
concurrent  with  the  sale,  should  be  abstracted 
rather  fully:  (ib,  id,) 
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Provisoes  for  cesser  of  tenns,  where  such  occur   ^HAr^ni. 
in  the  deed,  should  be  abstracted,  and  where  they  ^1!^!^^^ 
are  considered  to  have  operated,  should  be  more    orepahng 
fully  stated  than  is  usually  done,  for,  as  a  learned  ***  obttraa, 
writer  upon  this  subject  justly  remarks,    "  In  Proruoet  fcr 
general,  abstracts  are  too  concise  in  giving  this  ^^^  ^ooid 
proviso,  in  those  instances  in  which  the  proviso  ^J^J^^ 
18  relied  on  as  having  caused  the  cesser  of  the 
estate:"  (1  Prest  Abs.  143.) 

The  common  covenants  in  deeds  are  usually  Usiud  core- 
abstracted  shortly,  as  follows: — Covenants  from  bT^tetmetad 
said  (vendor)  that  he  was  seised  in  fee;  had  good  "Jwrtiy. 
right  to  convey;  for  quiet  enjoyment;  free  from 
incumbrances;  and  for  further  assurance:  (Prest. 
Abs.  162;  S  ib.  66.)     If  there  are  any  covenants 
of  a  special  nature,  they  should  be  abstracted  fully, 
and  the  whole  terms  clearly  set  out,  so  that  a 
purchaser  cannot  possibly  be  misled  by  them. 

It  should  be  stated  by  what  parties  the  deed  Ezeeotion 

18  executed,  and  if  any  one  or  more  named  in  SSJSlSUl]' 

i  the  deed  have  omitted  to  do  so,  that  fact  should 

:  be  mentioned.    Omissions  of  this  kind  frequently 

occur  where    the  dower  trustee    is    described 

83  a  party  to  the  conveyance,  whose  actual  con- 

;  corrence  not  being  essential  to  pass  the  whole 

estate  and    interest    intended    to    be    then^by 

conveyed,  is  often  unattended  to;  but  however 

immaterial  his  concurrence  may  be,  the  fact  of 

his  non-execution   should  nevertheless  be   no- 

i  ticed;  for  every  fact  connected  with  the  title 

should  be  stated  precisely  as  it  occurs.     Upon 

the  same  principle,  therefore,  if  the  instrument 

be  executed  in  any  particular  manner,  it  should 

appear  on  the  abstract  that  it  has  been  executed 

accordingly.     For  example,  where  a  power  has 

been  exercised  in  pursuance  of  some    specific 

requisitions  imposed  by  the  instrument  creating 

it,  the  particular  mode  of  execution  should  be 

stated,  in  order  to  show  that  the  terms  of  the 

power  have  been  strictly   complied  with.     So 
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Chap.  III. 

PraeHeat 

direetioru /or 

pr^parimg 


Memortn- 
dumof 
receipt  of 
purchase- 
money. 


where  any  act  or  thing  is  required  to  be  done 
beyond  the  mere  simple  act  of  sealing  and  de- 
livering the  deed  of  conveyance;  as  livery  of 
seisin  upon  a  feoffment,  or  enrolment  upon  a 
deed  of  bargain  and  sale,  or  a  disentailing  deed; 
or  where  the  acknowledgment  of  a  married 
woman  is  necessary  to  give  validity  to  the  con- 
veyance; such  of  those  facts  as  have  taken  place 
should  be  mentioned.  Nor  indeed  will  simply 
doing  this,  in  all  instances,  suffice;  as  in  some,  at 
leasts  the  time  at  which  such  acts  were  per- 
formed should  also  be  set  forth;  and  if  the  lands 
lie  in  a  register  county,  and  the  deeds  or  other 
assurances  have  been  diily  registered,  it  should  be 
so  stated.  In  the  instance  of  a  feoffiuent,  like- 
wise, the  manner  in  ^hich  livery  was  given  or 
received,  as  by  attorney,  or  with  the  consent  of 
the  tenants,  where  the  lands  are  on  lease,  as  the 
case  may  be,  is  usually  indorsed  on  the  deed;  and 
if  this  be  done  it  should  so  appear  in  the  ab- 
stract. And  in  this,  and  in  fact  in  all  cases 
where  a  deed  is  executed  by  attorney,  it  will  not 
be  sufficient  simply  to  mention  that  fact,  but  the 
power  of  attorney  itself  should  also  be  abstracted, 
though  this  may  be  done  very  briefly. 

To  the  attestation  there  should  be  annexed  a 
memorandum  that  the  receipt  of  the  considera- 
tion-money is  indorsed,  and  if  signed  and  wit- 
nessed, as  the  common  practice  now  is  in  all 
modern  deeds,  those  facts  should  be  mentioned: 
(1  Prest.  Abs.  72;  Rountree  v.  Jacob,  2  Taunt 
141.) 


How  atten- 
dant terms 
should  be 
abstracted. 


6.  Attendant  Terms, 

Where  a  term  has  been  assigned  to  attend  tM 
inheritance,  the  deed  or  other  assurance  by  whichl 
the  term  was  created  should  be  fully  abstracted,! 
but  the  mesne  assignments  may  be  abstracted! 
very  shortly:  (1  Prest.  Abs.  25^)  I 
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_     «^,,  CHAr.  in. 

7.  mils. 

The  date  of  the  will  itself,  and  not  the  time  ^pSjjSiiJ' 
at  which  it  is  proved,  should  he  set  opposite  ««»«6«^- 
to  the  commencement  of  the  wiU  in  the  outer  wuis,  how  to 
margin  of  the  abstract     A  will  should  be  ah-  ^»*>«*'«'*«*- 
stracted  more  fully  than  a  deed,  and,  generally 
speaking,  every  charge  affecting  the  premises 
should  be  abstracted. 

The  words  of  limitation  creating  the  estates  Words  of 
the  devisees  take  under  the  will  should  always  be  iS^ld'be 
set  out,  and  not  simply  their  effect  stated,  and  »J>rtrKted. 
this  more  particularly  when  untechnical  expres- 
sions have  been  employed ;  and  all  provisoes  of 
modification  should  be  stated  with  accuracy. 

Where  the   property  is   devised   upon  trust  ^^^JfJ^^"*" 
to  pay  debts  and  legacies,  it  will  not  be  absolutely  SerSed  upon 
necessary  to  set  out  and  specify  the  legacies;  S2^*S,5!^ 
because,  where  real  estate  is  devised  for  purposes  choMr  is 
of  this  kind,  the  purchaser  is  not  bound  to  see  ^m  Mdr^ 
that  the  legacies  are  paid;  nor  is  he,  in  fact,  in  any  **>  *^  *pp"- 
way  responsible  as  to  the  manner  in  which  his  purcUase- 
purchase-money  may  be  applied;  and  the  like  rule  °*<*"®y"- 
holds  also  with  respect  to  real  property  devised 
to  be  sold  for  the  payment  of  debts  {Humble  v. 
Bill^  1   Eq.  Ca.  Abr.  345;  Smith  v.  Guyon,  1 
Bro.   C.  C.  186;   Williamson  v.  Curtis,  S  ib.  96; 
Barker  v.  Duke  of  Devonshire,  3  Mer.  310  ;) 
unless  such  debts  are  specified  and  scheduled;  ^jebts  are 
but     if    scheduled,   or    even  specifically   men-  Jgjjjjfid ' 
tioned    in    the    will,   the    purchaser    will    be 
responsible  for  the  application  of  the  purchase- 
money,  and  must  see  that  it  is  applied  in  liquida- 
tion of  those  charges,  unless  the  will  contains 
an  express  clause  exonerating  purchasers  from 
all  responsibility  with  respect  to  the  application 
of  such  purchase-money:  (3  Prest.  Abs.  360; 
Page  v.  Adams,  Rolls,  July  30,  1841,  10  L.  J., 

N.  S.  107.)  As  to  lease- 

But  the  latter  rule  will  not  apply  to  leasehold  J^JJJi** 
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Chap.  Ill,  ^^j^^g  g^^^  )yj  exccutors  in  that  character,  they. 
Pratiiota    being  bj  law  entrusted  with  a  power  of  cod- 
preparing   vefting  the    personal  estate   of   their   testator  ^ 
theabttraet.  jjj^   money    for   the   purpose    of   paying    his 
debts,   the  application  of    which    a   purchaser 
has  no  right  whatever  to  interfere  with;  con- 
sequently, from   actual  necessity,  and   in  com*^| 
mon  justice,  he  is  exonerated  from  seeing  how  ilj 
is  laid  out,  beyond  the  liquidation  of  those  chargeft  i 
upon  the  property  which  are  independent  of  the , 
will,  as  mortgages,  or  other  charges  thereon,  an- 
terior to  such  will :  (Butl.  note  to  1  Inst.  290; 
3  Prest  Abs.  2/59,  260.) 
HowtheiiMt      The  fact  of  probate  should  be  set  out  at  the 
diouw  be      ^oot  of  the  will,  stating  the  court  in  which  it  was 
abstracted,    proved,  and  by  whom;  as  also  the  day  of  the 
month  and  year  in  which  such  probate  was  ob- 
tained.    If  the  will  is  registered  in  consequence  ; 
of  the  devised  lands  lying  within   a  register ; 
county,  the  fact  of  registration  should  be  stated:  i 
(1  Prest.  Abs.  182,  1H5.)  ! 

8.  Fines  and  Recoveries.  \ 

! 
Hw  fines         In  the  case  of  fines  and  recoveries,  the  prac- 

ries  are  to  be  ticc  is  to  Set  out  in  the  outcr  margin  the  term 
wrtOTit^m  the  gjj^j  reign  of  the  king  or  queen  for  the  time  being 
in  which  they  were  levied  or  suffered,  and  not 
the  day  of  the  month  and  year  in  which  those 
assurances  were  made:  as  "Hilary  Term,  40 
Geo.  3.''  In  the  case  of  a  fine,  the  abstract 
should  specify  what  particular  species  of  fine  it 
was ;  as  sur  cognizance  de  droit  come  ceo,  Sfc,  sur 
concesset,  Sfc. ;  and  should  also  contain  the  names 
of  the  parties,  viz.,  the  conuzor,  conuzees,  as  also 
the  parcels  as  set  out  in  the  fine,  with  their  local 
situation.  In  the  exemplification  of  a  recovery, 
the  names  of  the  demandant,  tenant  and  vouchees, 
and  the  course  and  order  in  which  the  parties 
were  respectively  vouched;  as  also  all  the  par- 
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jcelS)  with  their  local  descriptions  as  well  as  the  Cratjii. 
\thne  at  which  the  writ  of  seisin  was  returnable,  praetieai 
jsnd  seisin  delivered,  should  be  all  inserted.  **5J^Sr5iv^ 

the  ahuraet. 

9.  Commission  or  Fiat  in  Bankruptcy, 

« 
In  the  case  of  a  commission  or  fiat  in  bank-  How  com- 

jTuptcy  prior  to  the  statute  of  the  I  &  2  Will.  4,  JTaUn 
^  56,  it  is  requisite  to  abstract  the  commission,  com-  ^"^^'{Jlf^ 
imencing  with  the  date,  which  should  be  inserted  atatnctcd. 
in  the  usual  manner  in  the  outer  margin,  then 
stating  the  commission  or  fiat,  and  the  names  of 
l^e  commissioners,  with  the  clause  of  quoruMy 
in  order  that  it  may  be  seen  whether  the  com- 
missioners have  duly  exercised  their  authority, 
I  and,  of  course,  the  deed  of  bargain  and  sale  of 
the  commissioners:  (1   Prest.  Abs.  167.)     But 
:  the  property  of  bankrupts,  since  the  passing  of 
Itiie  act  above  alluded  to,  vests  in  the  assignees, 
[without  any  other  conveyance.     When,  there- 
fore, the  bankruptcy  is  subsequent  to  the  above- 
mentioned  statute,  the  recital  of  the  trading  and 
act  of  bankruptcy,  as  also  the  appointment  of  the 
assignees,  should  be  set  out  rather  fully;  unless 
the  bankrupt  has    himself   concurred    in    the 
conveyance,  for,  in  that  case,  he  would  be  estopped 
&om  disputing  either  of  the  above  facts. 

10.  Insolvency. 

Where  the  title  is  traced  through  an  insolvent,  SS^S^" 
if  the  proceedings  be  prior  to  the  statute  1  &  2  of  Insolvency 
Vict.  c.  1 10,  the  time  of  presenting  and  filing  of  absti-aoted. 
the  petition  by  the  insolvent,  the  conveyance  and 
assignment  to  the  provisional  assignee,  and  the 
conveyance  and  assignment  by  such  provisional 
Bssignee  to  the  creditor's  assignee,  must  be  set 
out  in  the  abstract ;  and  these  assurances,  which 
are  filed  of  record  in  the  court,  must  be  authen- 
ticated by   a  copy  of  such  record  made  upon 
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Chat,  lu.  parchment  under  the  seal  of  such  court:  (Stat^j 
PraeHeai    7  Greo.  4,  c.  57,  8S.  11, 19.)    K  the  proceediuM 
^^'^^la^  are  subsequent  to  the  above-mentioned  statute, 
the  abstrad.  of  the  1  &  2  Vict.  c.  1 10,  then  the  order  madt 
under  such  last-mentioned  act  duly  entered  cf 
record  upon  the  petition  of  the  insolvent,  or  upon 
the  petition  of  an  execution  creditor,  vesting  the 
estate  and  eifects  of  the  insolvent  in  the  provi- 
sional assignee,  and  likewise  the  order  appoint* 
ing  the  creditor's  assignee,  must  be  set  out  itt 
the  abstract,  and  must  be  verified  bj  such  cer« 
tified  copy  written  out  upon  parchment  under 
the  seal  of  the  court  (ss.  42,  45, 46.)  And  where 
any  conveyance  of  an  insolvent  would  require  ta 
be  registered,  in  that  case,  as  the  certified  copy 
should  be  registered  in  the  same  manner  as  an 
ordinary  conveyance,   the  fact   of   registration^ 
should  be  mentioned  in  the  abstract. 
^2sding8^         K  the  proceedings  are  under  the  act  5  &  6; 
under  statate  Vict.  c.  116,  which  authorizes  the  Court  of  Bank* 
c.  neT*^**    ruptcy  to  administer  relief  to  insolvent  debt(»|| 
at  large,  the  abstract  should  set  out  the  insol* 
vent's  petition  for  protection  from  process,  ths' 
nomination  by^  the  commissioner  of  the  official 
assignee,  and  then  the  final  order  made  by  ths 
commissioner  for  the  protection  of  the  person  of  | 
the  insolvent  from  all  process,  and  for  the  vest- 
ing of  his  estate  and  effects  in  the  official  and 
creditors'  assignee.     And  as  this  act  requires 
a  meeting  of  the  creditors  to  be  called  before  the  | 
assignee  can  sell  the  real  estate,  the  fact  of  tbei 
meeting  having  been  held,  and  the  resolution  of 
the  creditors  approving  and  directing  the  sale, 
should  perhaps  properly  appear  on  the  abstract: 
{Sidebotham  v.  Barrington,  4  Beav.  1 10;  Wright 
V.  Maundevy  ib.  512.) 

1 1.  Acts  of  Parliament. 
pSiaient.       Where  there  is  any  private  act  of 


DEUYERT  OF   THE   ABSTRACT.  263 

plating  to  the  title,  the  usual  practice  is  to  ab-   C"^-  '"• 
liferact  it  verj  shortly,  because  a  printed  form  of    Praaieai 
pfce  act  itself  is  always  forwarded  with  the  ab*  ''^^^^^ 

ina-a(^  cCo&rtracf. 

12.  Judgments, 
It  was  not  formerly  usual  to  abstract  jnde-  '?**fiK?** 

_  .,"'./»  1  1  should  be 

ttients,  the  practice  being  for  the  purchaser  to  Bet  ont  in 
search  for  them,  except  in  those  cases  where  such  •^''■«*- 
search  was  rendered  unnecessary  by  the  equit- 
mble  protection  afforded  by  an  attendant  term, 
er  the  like.  Lord  Kenyon,  however,  in  Richards 
▼•  Barton,  1  Esp.  N.  P.  C.  217,  said  that  an  ab- 
Mraot  ought  to  mention  every  incumbrance  what- 
ever affecting  an  estate  upon  which  any  security 
-vras  about  to  be  placed,  and  should  therefore 
eontain  an  account  of  every  judgment  by  which 
the  estate  was  affected.  This  opinion  was  not 
iliowever  adopted  by  the  profession  so  long  as 
llpdgments  were  mere  general  liens  on  the  land. 
[But  as,  since  the  statute  of  the  1  &  2  Vict.  c.  1 10, 
Judgments  are  made  an  actual  charge  upon  the 
lands,  the  vendor's  solicitor  ought  to  abstract 
itfiem  in  like  manner  as  any  other  charge  upon 
ithe  property. 

13.  Decrees. 

Decrees  or  decretal  orders,  where  they  in  any  Decrees  and 
way  affect  the  property,  should  be  abstracted.  oSSi?* 
And  wherever  there  has  been  a  reference  to  the 
Master  upon  any  point  relating  to  the  title,  his 
report,  together  with  the  order  or  decree  there- 
upon, should  be  stated. 

14.  Descents, 

Deaoents 

Descents  should  be  proved  by  an  authenticated  •Jjj^  ^ 
pedigree,  containing  the  names  of  the  parties,  and  aathenui^ 
Hie  days  of  their  births,  marriages,  and  deaths,  ^IJ^^ 
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Chap.  III.   ^  ^^  ^^  ^y^^  respective  ages  at  which  they 
Praetieai    respectively  died,  all  of  which  should  be  coj 
prtpal^  out  verbcUim,     To  this  should  be  added  exi 
the  aOstraa.  fj^^  ancicut  leases,  or  land-tax  assessments, 
such  other  evidence  of  ownership  as  can  be 
duced  to  show  the  manner  in  which,  and 
whom,  the  property  has  been  enjoyed. 


It  dhould  be 
stated 
-whether 
general  or 
Umited  ad- 
ministration 
has  been 
granted. 


15.  Administration. 

Where  letters  of  administration    have 
granted,  it  should  be  mentioned  whether  the 
were  general  or  special,  the  name  of  the  coi 
out  of  which  they  were  obtained,  and  to  w1 
granted.     The  date  also  should  be  set  out  in  tl 
usual  way  in  the  outer  margin. 


16.  Matters  of  Ftwt, 

Matters  of  Matters  of  fact,  such  as  births,  marriages, 
be^scf ouUn  deaths,  should  be  inserted  in  the  order  in  wl 
the  order  in  they  occur;  and,  if  authenticated  by  certificat 
which  ihey  ^j^^  latter  with  the  dates  of  the  events  thei 
certified  should  be  set  out.  In  the  case  of  int< 
tacy,  letters  of  administration  are  the  mc 
satisfactory  evidence  of  that  fact,  and  if  they  hal 
been  obtained,  they  should  be  abstracted  for  t] 
purpose. 


occur. 


17.  Cancellation^  Alteration,  or  Erasure  cf 

Documents, 

Cancellation,      No  fact  or  circumstance  whatever  conn< 
SS?re°Sf "  with  the  title  should  be  omitted,  simply  becai 
documents    guch  fact  or  circumstaucc  may  be  insufficient 
stated  in  the  invalidate  it.     Take,  for  example,  the  case  of  tl 
abstract.       cancellation  of  a  material  deed,  which,  as  the 

now  stands,  will  not  annul  it,  or  restore  the  estate' 
to  the  former  proprietor  :  {Magennis  v.  McCul- 
loughy  Gilb.  £q.  Cas.  236;  BoUon  v.  CarlUk 
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o^2Hen.Black8t  264;  P«TOtfv.  Per-  c«^in. 
14  Eart,  423;  see  also  Roe  v.  York  {Arch-  Pradieai 
of\  6  East,  86;  Doe  dem.  CaurtaU  v.  ^JJ^SS.;^^ 
f,  9  B.  «c  C.  288.)  StiU  a  fact  of  that  n^^^^ct- 
ought  not  to  be  passed  by  unnoticed  in  the 
K  an  erasure  or  interlineation  has 
n  made  subsequent  to  the  execution  of  the 
trumenty  that  fact  should  be  disclosed,  together 
ferith  the  manner  and  circumstances  under  which 
lit  was  done ;  and  the  more  particularly  so,  as  a 
Ikaudulent  alteration  by  either  of  those  means,  if 
|Mide  by  the  person  himself  taking  under  it,  would 
toitiate  his  interest  altogether.  It  was,  indeed, 
Imnerly  considered  that  an  alteration,  by  erasure 
pr  interlineation,  would  avoid  the  whole  instru- 
ment, even  if  made  by  a  mere  stranger.  But  the 
kw  is  (rtherwise  now,  and  any  alteration  made 
jby  a  stranger  will  not  prevent  the  contents  of  a 
or  other  instrument  from  retaining  its  ori- 
efibct  and  operation,  if  it  can  be  clearly  shown 
t  that  effect  and  operation  was.  To  accom- 
h  this,  the  mutilated  instrument  may  be  given 
evidence  as  far  as  its  contents  appear  ;  and  ex- 
c  evidence  will  be  admitted  to  show  what 
have  been  erased  or  altered,  as  also  of  the 
ords  contained  in  such  altered  or  erased  parts; 
Ibnt  i^  for  want  of  this  evidence,  or  any  uncer- 
tainty arising  out  of  it,  the  original  contents  of 
the  deed  cannot  be  ascertained,  then  the  old  rule 
would  become  applicable,  or,  more  properly 
^leaking,  the  deed  would  become  void  for  uncer- 
tainty. In  cases  of  this  or  a  like  kind,  every  fact 
and  circumstance,  as  I  have  before  stated,  con- 
nected with  such  alteration  or  erasure,  should  be 
Jolly  revealed  by  the  abstract:  (see  1  Prest  Abs. 
156,  157.) 

18.  Statement  at  the  End  oj  the  Abstrcust 

It  will  be  the  proper,  though  not  the  general 
practice^  to  state  at  the  end  or  foot  of  the  abstract 
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Chap,  ni.  whether  the  vendor  be  married  or  single;  and, 
Praeneai    married,  whether  his  marriase  took  place  prior 
prepaHng    the  jear  1834,  in  order  to  ascertain  whether  he 
the  abttract,  right  of  dowcr  has  attached  upon  the  propei 
or  in  case  her  right  of  dower  has  been  baried 
any  settlement  or  other  instrument^  then  an 
stract  of  such  settlement  or  instrument  should 
furnished,  in  order  to  show  that  it  has  effe 
the  object  intended.     The  abstract  should  like 
wise  be  accompanied  bj  a  statement  of  all  mat 
relative  to  the  legal  characters  and  situations 
every  party  interested  in  the  property  which 
not  appear  on  the  face  of  the  abstract,  in  order 
counsel  may  be  enabled  to  advise  with  pi 
on  everything  connected  with  the  title,  and 
out  the  mode  of  assurance  to  the  purchaser 
out  the  necessity  of  calling  for  further  infoz 
tion:  (see  1  Bart.  Free,  xxxvii.) 
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f 

f        ABSTRACTS  OF   LEASEHOLD  PBOPEBTT. 

\. 

PUBCHASEB  of  leasehold  property,  whether  for  f"'"'^^  ®^ 

or  years,  is  entitled  to  a  clear  sixty  years'  enutied  to 
ie,  in  like  manner  as  a  purchaser  of  a  freehold  J^.^^. 
>te;  and  unless,  as  we  have  ah*eady  seen,  there 
some  express  stipulation  to  the  contrary,  the 
dor  cannot  call  upon  the  vendee  for  a  specific 
onnance  without  also  producing  and  showing 
unimpeachable  title  in  the  lessor. 
An  abstract  of  leasehold  property  should  there-  ^^'Ij*^^ 
■"  first  set  out  the  lessor's  title.     The  original  ont°n  ab-*^ 

should  then  be  abstracted,  as  should  also  aU  5S!Sho?d« 
e  mesne  assignments.  In  abstracting  the  lease 
e  amount  of  rent  and  ail  outgoings  should  be 
•tracted,  and  all  covenants  which  are  of  a 
ial  or  a  burdensome  nature  should  be  set  out 
ferj  fully,  but  common  and  usual  covenants  may 
m  set  out  briefly. 

I   Where  the  leaseholds  are  for  years,  and  these  Executors* 
lave  recently  been  specifically  bequeathed,  and  ^35J\^" 
P^e  legatee  is  the  vendor,  who  is  to  assign  with-  confer  a  title 
M  the  concurrence  of  the  executors,  proof  of  of  t  tmn**^ 
&eir  assent  will  be  requisite,  for  without  such 
*88ent,  the  executors,  on  a  deficiency  of  assets, 
ought  avoid  the  bequest  and  assign  the  term  to 
» third  party,  and  thus  defeat  the  vendor's  title. 
The  best  course  for  the  vendor  would  be  to  get 
the  executor  to  assent  to  the  contract,  which 
vould  be  a  binding  assent  upon  him.     It  will,  of 
course,  be  necessary  to  abstract  the  will  under 

I  n2 
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frfifMftM 
propertff. 


Chap.  m.  which  the  legatee  claims,  and  it  must  also  be 
stated  in  what  ecclesiastical  court  such  will  was 
proved,  in  order  to  show  that  the  court  had  com* 
petent  jurisdiction.  The  same  ol)serYations  are 
also  applicable  to  the  grant  of  letters  of  adminis- 
tration. 

It  is  very  common  now,  in  sales  of  leasehold 
property,  to  stipulate  that  the  vendor  shall  nd 
be  required  to  produce  his  lessor's  title,  or  when 
it  is  produced,  that  the  title  shall  be  carried  back 
beyond  a  certain  period;  but  this  will  not  preclude 
the  vendee  from  the  right  of  rescinding  the  con« 
tract  in  either  instance,  if  he  can  show  that  the 
lessor's  title  is  a  bad  one. 

An  abstract  of  leasehold  property  should 
contain  evidence  of  deaths,  marriages,  intestadi 
and  other  matters  of  fact  and  circumstances, 
the  abstract  of  title  to  a  freehold  estate. 


Sttpnlation 
thatpur. 
chaflor  shall 
notreqnbre 
lessor's  title 
will  not  pre- 
clude pur- 
ehaserfrom 
rescinding 
ccmtractixbe 
can  show 
lessor's  title 
toheabad 
one. 

Matters  of 
feet  should 
he  set  out  in 
abstract. 
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SECTION  IV. 


▲B8TBACTS  OF  G0PTH0LD8. 

fa  all  abstracts  the  copies  of  court  roll,  which  form  oofUm  or 
fte  title  of  a  copyholder,  must  be  set  out  in  the  J^^let 
#)9tnict,  and  the  copies  of  court  roll  themselves  ontjn 
ihoidd  aJso  be  furnished  to  the  purchaser,  in  order 
lo  give  him  an  opportunity  of  comparing  them 
^th  the  abstract. 

I   AU  deeds,  declaring  the  uses  of  the  copyholds,  dm^b  de- 
pmst  also  be  abstracted,  and  also  the  dates  of  the  A^^^be 
jtorrenders  and  admittances,  and  by  whom  and  to  •brtneted. 
Nhom  made;  such  being  in  substance  the  mode 
by  which  property  of  this  nature  is  conveyed 
torn  one  party  to  another. 

Any  particular  manorial  customs  that   may^**'**^' 
Ifiect  the  property  should  also  be  mentioned,  as  etutomi 
pilso  the  admittance  of  the  customary  heir  as  such;  ^^JJ^^ 
■Dd  where  any  estate  tail  has  been  barred,  the 
mode  in  which  it  has  been  done  should  be  stated, 
in  order  that  it  may  be  seen  that  the  customary 
vequisites  and  formalities  have  been   complied 
with;  and  agreements  and  other  transactions  that 
can  in  any  way  affect  the  equitable  title  should 
vise  be  shown:  (1  Prest.  Abs.  204.) 

In  case  the  property  has  been  devised  by  will,  JSSThar?^" 
it  should  be  stated  whether  there  was  any  pre-  beenderiaed, 
▼ions  surrender  to  the  use  of  a  wilL     Such  sur-  J|t^***  ^ 
lender  is  not  requisite  to  give  validity  to  a  will  whether 
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ciiAp.m.  of  copyhold  estates  made  subsequently  to  the 
Abiradtqf  J^^  1815:  (stat.  66  Geo.  3,  c.  192.)    It  musf^ 

«w*«w«.  however,  be  observed  that  the  statute  dispensiiig 
there  has  with  surrenders  to  will  is  only  prospective  in  its 
^o^STsur.  operation. 


render  to  the 
use  of  the 
wiU. 


CHAPTER  IV. 

OF  THE  INVESTIGATION  OF  THE  TITLE. 

L  Practical  Suggestions  on  the  Perusal 
OF  AN  Abstract. 

1.  Preliminary  Remarks. 

2.  Abstract  should  be  submitted  to  Counsel. 

3.  Objects  to  be  kept  in  view  in  perusing 

an  Abstract 

4.  Distinction  between  Matters  of  Convey^ 

anee  and  Questions  of  Tide. 

5.  How  to  analyze  an  Abstract. 

6.  What  Matters  or  Circumstances  wiU 

render  further  Inquiry  requisite. 

7.  Sow  Requisitions  are  usually  inserted. 

n.  Legal  Operation  and  Effect  of  the 
VARIOUS  Documents  set  out  in  the 
Abstract. 

1.  It  must  be  ascertained  in   whom  the 

Legal  Estate  is  vested. 

2.  Of  Uses  and  Trusts. 

3.  Legal    Construction    of    the    several 

Documents  set  out  in  the  Abstract 


L  Practical  Suggestions  on  the  Perusal 

OF  AN  Abstract. 

1.  Preliminary  Remarks. 

The  principal  duly  of  the  purchaser's  solicitor  Pnrchaser's 
is  to  ascertain  whether  the  vendor  can  confer  a  !l!Lertainir 
good  title,  and  if  so,  then  to  take  care  that  the  J^^/^^lSod 
property  is  properly  conveyed  to  his  client.     In  tiue. 
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Chap.  IV.  investigating  a  title,  the  usual  course  is,  for  th^ 
PenutUo/an  purchaser's  solicitor  to  ascertain  whether  a 
—  '  and  marketable  title  appears  on  the  face  of  tl 
abstract.  K  satisfied  in  this  respect^  be  m 
next  compare  the  abstract  with  the  document^ 
therein  set  forth,  in  order  to  discover  how  fii^. 
thej  correspond  ;  and  being  satisfied  also  upon 
this  most  essential  point,  he  must  then  see  tha| 
the  documents  themselves  are  legally  executed' 
by  the  proper  parties,  and  duly  attested.  Where 
there  is  a  pecuniary  consideration,  he  should  also 
see  that  the  receipt  is  duly  indorsed  and  signed. 
If  enrolment  was  essenti^  he  should  see  that 
this  has  been  done  accordingly  ;  and  what  is 
frequently  never  thought  of,  or,  at  any  rate,  very 
fh^quently  overlooked,  he  should  ascertain  thi^ 
all  the  deeds  bear  the  proper  stamps. 

2.  Abstract  should  be  submitted  to  Counsel 

^^3®*  If  the  title  is  in  the  least  degree  complicated, 

always  be  the  abstract  should  always  be  submitted  to  counsel 
counsel.  ^  for  perusal.  Strictly  speaking,  indeed,  it  is  the 
duty  of  a  purchaser's  solicitor  to  submit  the 
abstract  to  counsel  in  every  instance,  and  by 
omitting  to  do  so,  he  renders  himself  personally 
responsible  for  any  loss  or  prejudice  his  clieot 
may  sustain  in  consequence  of  his  accepting  a 
bad,  incumbered  or  unmarketable  title  :  (^Brooks 
V.  Dai/,  2  Dick.  572  ;  Forshall  v.  ColeSy  7  Vin- 
Abr.  54,  pi.  6  ;  Green  v.  Jackson^  Peake  N.  P. 
C.  236  ;  Ireson  v.  Pearman,  5  Dow.  &  Ry.  687 ; 
Thwaites  v.  Mackerson,  3  Carr.  h  Pay.  341 ; 
Wilson  V.  Tuck^,  3  Stark.  104  ;  Temple  v. 
Broivn,  6  Taunt.  60,  63  ;  Williams  v.  «/ay,  11 
L.  T.  85.)  But  this  personal  liability  may  often 
prove  an  inadequate  recompense  for  the  conse- 
quences of  an  act  of  negligence  of  this  kind. 
Many  solicitors,  however  willing,  may  be  wholly 
unable  to  compensate  a  client  who,  on  accoont 
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having  bought  property  with  a  defective  title. 


chaf.  rv. 


either  evicted  fi:t)m  it  outright,  or  compelled '''*rjJ'*/«"" 

hold  it    saddled  with  heavy  incumbrances  ;      

[ded  to  which,  all  remedy  against  a  solicitor  for 
default  of  this  kind  will  be  barred  by  the 
Ltute  of  Limitations  (stat.  21  Jac.  1,  c.  16),  six 
after  the  commission  of  the  act  or  default, 
ithout  any  reference  to  the  time  the  actual 
:e  accrued  {ShoH  v.  McCarthy,  3  B.  &  A. 
16  I  Howell  V.  Young,  5  B.  &  C.  259  ;  2  Carr. 
Pay.  238)  ;  consequently,  if  such  damage  did 
»t  accrue  within  the  six  years,  the  remedy 
(t  the  solicitor  would  be  altogether  barred, 
id  even  where  compensation  could  be  obtained, 
»m  what  I  have  seen  in  matters  of  a  like  kind, 
do  not  believe  that  one  wronged  client  out  of 
twenty  would  attempt  to  enforce  it.  As  a  moral 
point  of  duty,  therefore,  if  the  slightest  doubt 
arises  upon  the  validity  of  a  title,  no  solicitor 
should  rely  simply  upon  his  own  opinion,  or  take 
«pon  hiinself  the  responsibility  of  accepting  It 
without  having  had  it  investigated  by  counsel. 

A  copy  of  the  conditions  of  sale,  where  the  co^  or 
property  has  been  sold  by  auction,  or  of  the  Sonid  *^"* 
agreement    where  the  sale  has    been   entered  JJJJJJJJ^y 
into  by  private  contract,  should  always  accom- 
pany  the  abstract,  in  order  that  counsel  may 
discover  whether  it  contains  any  special  stipula- 
tions or  agreements  debarring  a  purchaser  from 
calling  for  such  a  title  or  evidence  of  title,  as  a 
purchaser  under  ordinary  circumstances  would 
be  entitled  to  require  or  call  for. 

3.  Objects  to  be  kept  in  view  in  perusing  an 

Abstract, 

The  principal  objects  to  be  kept  in  view  in  Jji^jj^^. 
perusing  an  abstract,  are, — 1.  To  see  that  the  purchaser's 
title  is  carried  back  sufficiently  far.     2.  To  dis-  S^Sd  direct 
cover  the  legal  operation  and  effect  of  the  various  his  attention. 

n3 
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^'^^'  instruments,  and  the  capacity  of  the  Tarions 
^'aSS-^^  parties,  3.  That  there  is  a  ckar  deduction  boUi 
—  '  of  the  legal  and  equitable  estate.  4.  That  aU 
particular  estates  are  either  determined  or  can 
be  conveyed  to  the  purchaser,  and  that  there  ars 
no  incumbrances ;  or  if  there  are,  that  they  are 
of  such  a  nature  as  can  be  gotten  rid  of,  so  that 
a  dear  and  unburdened  estate  may  pass  to  tht 
purchaser.  5.  It  must  appear  beyond  all  doulii 
that  the  parcels  comprised  in  any  deed  then  under 
investigation  are  the  same  that  are  comprised  in 
the  former  deeds  (3  Prest.  Abs.  33)  ;  and  if  the 
identity  does  not  sufficiently  appear  from  the 
abstract,  it  must  be  authenticated  by  eztraneoue 
evidence.  This  can  usually  be  effected  through 
the  medium  of  land-tax  or  poor-rate  assessments^ 
when,  if  it  should  appear  that  such  assessments 
have  been  made  without  any  variation,  except 
in  the  change  of  the  owner's  name,  it  may  rea* 
sonably  be  presumed  that  all  is  right :  (ib.  id,) 

4.  DisHfiction  between  McUters  of  Conveyance  and 

Questions  of  TUle, 

Mattera  of  Another  object  which  must  never  be  lost  sigbt 
SS^aSons  of  during  the  course  of  investigation,  is  the  die- 
of  title.  tinction  between  questions  merely  of  conveyance 
and  questions  of  title  ;  that  is  to  say,  if  the  estate 
is  outstanding  in  a  trustee  or  any  one  who  is 
under  a  legsS  obligation  to  make  such  a  convey- 
ance as  the  vendor  shall  direct,  then  it  is  a 
question  of  conveyance  merely ;  but  if  the  estate 
be  outstanding  in  a  party,  as  an  annuitant  for 
instance,  who  is  under  no  legal  or  moral  obliga- 
tion to  convey  it,  it  is  a  question  of  title  {ElUoH 
V,  Merryman,  Bamardist.  82 ;  Wynny.  WiUiams, 
5  Ves.  130  ;  Page  v.  Adamy  9  L.  J.  407) ;  in 
the  latter  instance  the  title  is  bad ;  in  the  fanner 
it  is  good  ;  for  the  vendor  being  able  to  obtain 
ijie  concurrence  of  all  necessary  parties,  is  thoe 
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ambled  to  convey    an  absolute  estate  to  the   ^^'^'  ^' 
purchaser.  Jiinu^am 

6.  How  to  analyze  an  Abstract, 

It  will  generallj  be  advisable  for  the  peruser  Anatytis  win 
to  make  an  analysis  of  the  abstract,  which  will  tiSelmSSk  "^ 
be  foand  to  accelerate  as  well  as  simplify  the  gation. 
labour    of  investigation.     This  coarse  will  be 
particularly  advantageous  where  different  parcels 
of  land  are  derived  through  various  channels, 
and  the  several  documents  relating  to  each  are 
blended  together   in  the  abstract  according  to 
tiieir  respective  dates,  when  considerable  con- 
fnmon  may  arise,  unless  each  portion  is,  as  it 
ought  to  be,  arranged  under  a  distinct  head,  and 
treated  altc^ether  as  if  it  was  a  distinct  title, 
until  the  various  portions  unite  in  one  person  ; 
and  the  like  observations  are  also  applicable  to 
cases  where  there  have  been  several  mortgages 
of  the  same  lands  to  different  mortgagees,  when 
the  title  of  each  mortgagee,  as  also  the  title  of  the 
equity  of  redemption,  should  be  distinctly  con- 
sidered.    An  investigation  of  this  kind  will  be 
greatly  accelerated  by  making  a  short  analysis, 
an  excellent  form  of  which  is  furnished  by  Mr. 
Preston,  in  the  appendix  to  his  valuable  work 
on  abstracts  of  title. 

In  an  ordinary  case,  an  abstract  of  an  estate  of  How  to  make 

inheritance  may  be  analyzed  in  the  following  ]^  JSJ^JJ.**' 
simple  manner: — 1796,  3rd  and  4th  of  June. 
Indres.  of  le.  and  rele. — ^Rele.  A.  B.  conveyed  to 
C.  D.  in  fee ;  1800,  Oct.  7,  C.  D.  devises  to 
£.  F.  in  fee;  1801,  Nov.  10,  testator  died ;  1802, 
Jan.  17,  will  proved  in  Prerogative  Court  of 
Canterbury  ;  1803,  1st  and  2nd  of  March,  E.  F. 
conveys  to  J.  H.  in  fee  to  uses  to  bar  dower  ; 
1805,  12th  of  May,  J.  H.  mortgages  to  J.  L.  by 
appointment ;  and  thus  continue  to  set  out  the 
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Chap.  IV.  y^rious  instruments  according  to  th^iir  respective 
Ptrtuaiqfan  datcs  and  ordcT. 

Abtimct. 

6.   fVhcU  Matters  or  Circumstances  wtU  render 
further  Inquiry  requisite. 

After  making  an  analysis  of  the  abstract,  the 
attention  should  be  particularly  directed  to  see 
whether  every  document  necessary  to  the  elud'- 
dation  of  the  title  is  there  set  forth ;  and  if  it 
should  appear  that  any  are  omitted,  or  merelj 
mentioned  in  the  recitals,  or  simply  referred  to^ 
they  should  be  called  for  and  their  production 
insisted  upon.      This   frequently  occurs  where 
persons  seised  in  fee  have  made  wiUs,  but  have 
made  no  disposition  of  the  abstracted  property  ; 
then  the  will  ought  to  be  produced,  as  affording 
the  best  and  most  conclusive  and  satisfactory 
evidence  of  that  fact.     The  common  practice  of 
conveyancers,  however,  is  to  rest  satisfied  with 
the  production  of  the  probate  copy,  and  not  to 
require  the  original  will :  (Gov.  Ev.  1.)    Inquiry 
should  also  be  made  as  to  whether  any  owners 
of  the  property  executed  a  marriage  settlement^ 
and,  if  so,  its  production  should  be  required,  in 
order  to  ascertain  that  the  property  is  not  afiected 
by  it,  and  nothing  should  be  taken  for  granted 
where  proper  evidence  of  the  fact  can  be  pro- 
duced.    Hence  the  peruser  of  an  abstract  should 
never  rest  satisfied  with  the  bare  statement  of 
the  fact  of,  "  fine  levied,"  or  "  recovery  suffered 
accordingly  ;"  but  should  call  for  the  production 
of  the  chirograph  of  the  fine,  or  exemplificaticm 
of  the  recovery. 

Every  stated  fact  should  be  supported  by  the 
proper  evidence.  To  prove  intestacy,  therefore, 
letters  of  administration  to  the  effects  of  the  intes- 
tate should  be  produced  ;  to  prove  the  appoint- 
ment of  executors,  an  office  extract  from  the  will 
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by  vhich  they  were  so  appointed;  to  prove  a  pedi-   ^'^^^* 
gree,  certificates  of  births,  baptisms,  marriages,  '^'JJJJJ^** 
deaths  and  burials ;  and  to  prove  the  payment  of      —  ' 
1^1  annuity,  or  other  annoal  charge,  the  last  rooeipt 
from  the  party  entitled,  acknowledging  the  pay- 
ment. 

Office  copies   from  awards  under  I'^clos'^'^SSSr^o^ 
Acts,  and  an  attested  and  examined  copy  of  an  rare  Mts. 
act  of  Parliament,  not  made  a  public  one,  or  a 
printed  copy  of  it  made  evidence,  should  be  called 
for,  when  such  documents  in  any  way  relate  to 
the  abstracted  premises. 

Where  any  important  fact  is  not  stated  in  the  J^JJ^^ 
ftbstract ;  as,  for  example,  the  enrolment  of  tLtaaiBWii 
deed  of  bargain  and  sale,  or  disentailing  deed  ;  S^bItj 
livery  of  seisin  in  the  case  of  a  feoffinent ;  the  5!5^?fL 
acknowledgment  of  a  married  woman  ;  the  regis- 
tration of  a  deed  in  a  rogister  county ;  or  that 
the  terms  of  a  power,  as  where  a  deed  is  required 
to  be  attested  by  two  witnesses,  have  been  duly 
complied  with, — ^it  should  be  asked  whether  these 
things  have  been  done. 

Another  subject,  demanding  a  strict  inquiry,  JJJSJJJ^^ 
is  when  any  unaccountable  droumstance  appears  aue  act  hM 
on  the  abstract ;  as  where  any  act  is  done  without  Sj^iJ^"** 
sn  apparent  reason,  which  is  a  matter  always  suf-  beoo™«« 
ficient  to  excite  suspicion;  as,  for  instance,  where  "****^* 
a  feoffment  is  made,  or  a  fine  levied,  or  a  reco- 
very has  been  suffered,  and  there  does  not  appear 
to  have  been  any  ostensible  cause  for  those  assur- 
ances having  been  made  and  entered  into.     So 
where  any  unusual  occurrence  takes  place,  as 
when  a  deed  is  delivered  as  an  escrow,  it  should 
he  folly  ascertained  that  every  condition  has  been 
performed,  and  that  the  second  delivery  has  taken 
place. 

7.  Haw  ReqwsUumB  are  usually  ifueried. 

Requisitions  like  those  I  have  just  alluded  to  SriSf  SSS* 
are  generally  inserted  in  the  margin,  where  they  nmauy 
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Chap.  IV.  readily  attract  the  attention  ;  the  more  impartant 
Penuaio/an  points  being  set  out  at  the  end  of  the  abstract 

Ab$irad.  Before,  howevcT,  any  marginal  remarks  are  made, 
the  abstract  should  be  gone  through  and  analyzed, 
otherwise  the  margins  may  be,  as  I  have  often  seen 
them,  incumbered  with  a  host  of  requisitions, 
which,  on  a  further  perusal,  it  will  be  seen  have 
been  already  complied  with. 
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SECTION  n. 


LEGAX  OPEBATION  AND  EFFECT  OF  THE  YABIOUS 
DOCUMENTS  SET  0T7T  IN  THE  ABSTRACT. 

1.  It  must  he  ascertained  in  whom  the  Legal 

Estate  is  vested, 

2.  Of  Uses  and  Trusts. 

3.  Legal  Construction  of  the  several  Docu^ 

ments  set  out  in  the  Abstract 


1.   It  must  be  ascertained  in  whom  the  Legal 

Estate  is  vested, 

Anotheb  important  point  in  investigating  a  The  nesting 
title  is  to  ascertain  in  whom  the  legal  estate  is  Jj^l^e.^ 
vested.  This  will  depend,  not  only  upon  the 
terms  hj  which  the  property  is  limited,  but  also 
upon  the  kind  of  instrument  by  which  it  is  con- 
veyed; for  the  same  words,  when  contained  in 
an  ordinary  conveyance  by  release  or  in  a  wiU, 
would  receive  a  different  construction  when 
found  in  an  indenture  of  bargain  and  sale,  or  in 
a  deed  of  appointment  executing  a  power.  Pre- 
viously, however,  to  pointing  out  the  operation 
of  the  various  instruments,  it  will  be  advisable 
first  of  all  to  attempt  a  brief  outline  of  the  doc- 
trine of  uses  as  they  stood  originally  at  common 
law,  in  order  to  show  more  clearly  the  alteration 
effected  by  the  Statute  of  Uses  (27  Hen.  8,c.  10), 
by  which  they  were  executed  into  possession. 
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2.  Of  Uses  and  Trusts. 

A  common  law  use  was  a  trust  or  confidence 
reposed  in  another  who  was  tenant  of  the  land, 
that  he  should  dispose  of  the  same  according  to 
the  intentions  of  cestui  que  ussy  or  him  to  whose 
use  it  was  granted.  This  use  did  not  arise  out 
of  the  land  as  a  rent,  condition,  or  right  of  com- 
mon, but  was  a  thing  collateral  annexed  in  pri- 
vity to  the  estate,  and  to  the  person  concerning 
the  land,  that  the  cestui  que  use  should  take  the 
profits,  and  that  the  terre  tenant,  or  feofiee  to 
uses,  should  make  estates  according  to  his  direc- 
tions, and  plead  such  pleas  as  he  should  supply 
him  with  at  the  costs  of  the  cestui  que  use;  so 
that  the  feoffee  had  the  seisin  or  sole  property, 
whilst  the  cestui  que  use  had  neither  the  Jus  w 
re,  nor  the  jus  ad  rem — ^neither  a  right  in  pos- 
session, or  in  action,  but  only  a  confidence  and 
trust,  of  which  the  common  law  took  no  notice, 
but  for  which  relief  might  have  been  obtained 
by  subpcena  in  Chancery:  (Shep.  Touch.  602; 
ChudlagKs  case,  1  Rep.  121;  Co.  Litt.  271,  h\ 
Delamer^s  case,  Plow.  346;  Bren£s  case,  2  Leon. 
14;  Tr.  Eq.  lib.  2,  ch.  1,  s.  2;  Jones  v.  Morley, 
1  Lord  Raym.  291 ;  GUb.  Uses,  16;  2  Roll 
Abr.  780.) 

Uses,  it  appears,  were  first  instituted  in  this 
kingdom  about  the  close  of  the  reign  of  Edward 
3  (Bac.  Uses,  8;  2  Black.  Com.  328),  by  means 
of  foreign  ecclesiastics,  who  introduced  them  for 
the  purpose  of  evading  the  statutes  of  mortmain; 
which,  as  Sir  William  Blackstone  observes  (voL 
2,  p.  329),  though  introduced  fraudulently,  after- 
wards continued  to  be  used  innocently,  and  were 
sometimes  very  laudably  applied  to  a  number  of 
civil  purposes;  particularly  as  they  removed  the 
restraint  of  alienation  by  will,  and  permitted  the 
owner  of  lands  in  his  lifetime  to  make  various 
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dispositioiis  of  their  profits,  as  pnidence,  or  jus-  Chap^iv. 
tice,  or  family  convenience  nusht  from  time  to      I'Voi 
tune  require.     At  length,  during  our  long  war  Sl^mm^  m 
in    France,  and  the  suhsequent  dvil  commo*     JJJJ^ 
tions   between  the  houses  of  York  and  Lan-      —  ' 
caster,  uses  grew  almost  universal,  through  the 
desire  that  men  had  (when  their  Hves  were  con- 
tinnally  in  hazard)  of  providing  for  their  children 
bj  ipHll,  and  of  securing  their  estates  from  for- 
feitures— when  each  of  the  contending  parties, 
as  tliej  became  uppermost,  altematdj  attainted 
the  other.    But,  on  the  other  hand,  uses  were 
considered  in  many  instances  as  opening  a  door 
to  fraud  and  injustice;  and  Lord  Bacon  com- 
plains (Use  of  the  Law,  153)  that  this  course  of 
proceeding  was  turned  to  deceive  many  of  thdr 
just  and  reasonable  rights.    A  man  that  had 
cause  to  sue  for  land  knew  not  against  whom  to 
bring  his  action,  or  who  was  the  owner  of  it.  The 
-wife  i/vas  defrauded  of  her  thirds;  the  husband 
of  his  curtesy;  the  lord  of  his  wardship,  relief, 
heriot,  and  escheat;  the  creditor  of  his  extent 
for  debt,  and  the  poor  tenant  of  his  lease.     To 
remedy  these  inconveniences  abundance  of  sta- 
tutes "vve^  provided,  which  made  the  lands  liable 
to  be  extended  by  the  creditors  of  ceitvi  que  use 
(60  £dw.  3,  c.  6;  2  Rich.  2,  Sess.  2,  3;  19  Hen. 7, 
c.  15);  allowing  actions  for  the  freehold  to  be 
brought  against  him  if  in  the  actual  ei\joyment 
of  the  property  (stat  1  Rich.  2,  c  9;  4  Hen.  4, 
8.  7,    c.  15;  11  Hen.  6,  c.  3;  1  Hen.  7,  c.  1); 
made  him  liable  to  actions  of  waste  (11  Hen.  6, 
c  5);  established  his  conveyances  and  leases  made 
without  the  concurrence  of  the  feoffees  (1  Rich.  3, 
c.  1);  and  gave  the  lord  the  wardship  of  his  heir, 
with  certain  other  feudal  perquisites  (4  Hen.  7, 
c.  17;  19  Hen.  7,  c.  15.)    The  provisions  just 
alluded  to  all  tended  to  consider  the  cestui  que 
use  as  the  real  owner  of  the  estate,  and  at  length 
that  idea  was  carried  into  full  effect  by  the  sta- 


282       DUTIES  OF  purchaseb's  solioitob 

Chap.  IV.   tute  27  Hen.  8,  c.  10,  usually  called  the  Statate 
2^      of  Uses,  which,  after  reciting  the  various  incon- 

^p»^^<i^  veniences  before  mentioned,  and  some  others, 
Ota  m  enacts,  that  '^  when  any  person  shall  be  seised  of 
***;[^*  lands,  &c.  to  the  use,  confidence,  or  trust  of  any 
other  person,  or  body  politic,  the  person  or  cor- 
poration entitled  to  the  use  in  fee  shnple,  fee 
tail,  or  for  life,  or  years,  or  otherwise,  sludl  from 
thenceforth  stand  and  be  possessed  of  the  lands, 
&c.  of  and  in  the  like  estates  as  they  have  in  the 
use,  trust,  or  confidence ;  and  that  the  estate  of 
the  person  so  seised  to  use  shall  be  deemed 
to  be  in  him  or  them  that  have  the  use,  in 
such  quality,  manner,  form,  and  condition,  as 
they  had  before  in  the  use.**  The  statute  thus 
executes  the  use,  or,  in  other  words,  conveys  the 
actual  possession  to  the  use,  and  by  that  mean^ 
in  technical  language,  transfers  the  use  into  pos- 
session, thereby  making  Cestui  que  use  complete 
owner  of  the  lands,  as  well  at  law  as  in  equity: 
(2  Blac.  CouL  332,  333;  Shep.  Touch.  604  j 
Luiwich  V.  MUtoUy  Cro.  Jac.  604;  Iseham  v. 
Morrice,  Cro.  Car.  110;  SaffytCs  ease,  5  Bep. 
124;  Barker  v.  Keat^  2  Mod.  252.) 

2^tf<m         The  object  of  the  statute  of  27  Hen.  8,  c.  1(\ 

tiSestatnte    Undoubtedly  was  to  annihilate  uses  altogether; 

of  Usee.  ijut  SO  far  from  attaining  tbifl  end,  it  becama  the 
means  of  introducing  a  new  mode  of  convey- 
ancing admirably  a^pted  to  the  exigendes  of 
mankind.  Hence  the  judges  began  very  soon  to 
depart  from  the  rigour  and  simplicity  of  the 
common  law,  and  to  allow  a  more  minute  and . 
complex  construction  upon  conveyances  to  uses 
than  upon  other  assurances.  Thus,  says  Black- 
stone  (vol.  2,  p.  334),  it  was  adjudg^  that  the 
use  need  not  always  be  executed  the  instant  the 
conveyance  is  made;  but,  if  it  cannot  take  e^ 
at  that  time,  the  operation  of  the  statate  may 
wait  tin  the  use  shall  arise  upon  some  future  <^' 
tingency,  and  in  the  meanwhile  the  ancient  ns» 
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ahafl  remam  in  the  original  grantor.  As  where  *'^■^^• 
lands  are  conveyed  to  the  use  of  A.  and  B.  after  ^^ 
a  marriage  shall  be  had  between  them  (1  BolL  SmmaZ  mt 
Abr.  797),  which  doctrine,  when  devises  were  ^^Swr. 
again  introduced,  and  considered  equivalent  in  —  ' 
point  of  construction  to  a  declaration  of  uses,  was 
also  adopted  in  favour  of  executory  devises.  But 
these  springing  uses  differed  from  executory  de- 
rises,  because,  in  the  former  instance,  there  must 
be  a  person  seised  to  such  use  at  the  time  the 
oontiiigen<7'  happened,  otherwise  the  statute 
eonld  not  have  executed  them;  and  the  destruc- 
tion  of  the  estate  of  the  feoffee  before  the  hap- 
pening of  the  contingency,  would,  as  we  have 
already  seen,  have  destroyed  the  use  for  ever; 
whereas,  by  an  executory  devise,  the  future 
freehold  is  transferred  to  the  future  devisee. 
And  now,  as  I  had  shortly  before  occasion  to 
remark,  the  recent  statute  of  the  8  &  9  Vict 
c.  106,  has  for  the  future  abolished  the  dis- 
tinction between  springing  uses  and  execu- 
tory devises,  so  far  as  the  destruction  of  the 
former  is  concerned  by  failure  of  the  preceding 
particular  estate,  by  enacting  that  a  contin- 
gent remainder  ^bidl  not,  after  the  31st  of 
December,  1844,  fail  of  effect  on  account  of  the 
premature  determination  of  the  preceding  estate: 
(sect.  8.) 

Neither  the  king  nor  the  queen  (whether  con-  whatpenons 
sort  or  regnant)  could  have  been  seised  to  a  use,  S^Sedto 
on  account  of  their  royal  dignity  (Bac.  Uses,  56,  » '^• 
^7;  2Blac.  Com.  331);  nor  could  a  corporate 
Iwdy  have  been  seised  to  any  use  but  their  own: 
(Bac  Uses,  337;  Plow.  102.)     But  all  other 
persons  capable  of  taking  lands  by  feoffment 
ought  have  been  feoffees  to  uses,  and  may  be  so 
^    Hence  9k  feme  covert,  or  an  infant,  may  be 
ft  feoffee  to  uses  (Bac.  Uses,  58),  as  may  also  a 
tenant  in    tail  (Seiftnaui^s  case,  Plow.   557  ; 
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CSBAP^IV.   10  Rep.  95),  or  for  life  {Crawleif$  case^  Cro. 
itjg*      Car.  567);  but  then  the  use  to  arise  out  of  these 
^HmZm  liniited  estates  will  determine  with  them,  because 
a  cestui  que  use  cannot  have  an  estate  of  greater 
extent  than  that  out  of  which  it  is  raised:  (Dy. 
186;  And.  130;  Cro.  Car.  231.) 
wjlJ*  y  Nothing  can  be  limited  to  a  use  whereof  the 

^^^l^erty  use  is  inseparable  from  the  possession;  conse- 
ffitodto  <lii®^tty>  ^be  statute  does  not  extend  to  copyhold 
81168.  estates,  the  seisin  of  which  is  in  the  lord  of  the 

manor;  and  therefore  the  uses  declared  of  a  sur- 
render of  copyhold  are  mere  equitable  trusts: 
(1  Wat.  Cop.  100;  Gilb.  Ten.  170;  Bawden  y. 
master,  Cro.  Car.  44 ;  Doe  v.  RoutUge^  Cow. 
709.)  And  as  the  statute  only  mentions  such 
persons  as  are  seised  to  the  use  of  others^  it  will 
not  include  terms  of  years  or  other  chattel  in- 
terests, whereof  the  termor  is  not  seised,  but  onl^ 
possessed:  (Bac  Uses,  335;  Jenk.  444;  2  Blac. 
Com.  336  ;  Poph.  76;  Py.  396.)  Therefore  if 
a  term  of  1,000  years  be  limited  to  A.,  to  the  use 
of,  or  in  trust  for  B.,  the  statute  executes  the  use 
in  A.,  and  not  in  B.,  the  latter  of  whom  takes 
only  an  equitable  estate.  But  a  term  of  years 
may,  nevertheless,  be  created  in  the  first  instance 
by  way  of  use  out  of  an  estate  of  freehold,  as 
there  is  then  a  seisin  to  support  it  (Co.  litt 
271,  b;  1  Pres.  Abs.  140;  Gilb.  on  Uses,  67, 
n.  2);  such,  in  fact,  being  the  ordinary  mode  by 
which  the  possession  is  executed  in  the  bargainee 
for  the  year  to  uses,  as  a  foundation  for  a  release 
under  the  usual  conveyance  by  lease  and  release. 
It  appears  also  that  incorporeal  hereditaments^ 
such  as  advowsons  and  tithes,  are  within  the 
operation  of  the  statute  (1  Sand.  Uses,  107; 
1  Cru.  Dig.  tit.  ii.  c.  3,  s.  20) ;  as  also  liberties 
and  franchises  visible  or  local,  and  commons  and 
ways,  when  appendant^  but  not,  it  seems,  when 
in  gross:  (Sand.  Uses,  107;  Beaudley  v.  Brooke, 
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Cro.  Jac.  189.)    It  appears,  also^  that  rents,  in  C"^iv. 
etscy  and,  it  seems,  a  rent-charse  de  natfOy  are  ^^^^^^ 
within  the  statute  (Bac.  Uses,  43);  but  annuities,  SZlSZ  tt 
or  other  personal  inheritances  of  which  no  seisin    ^SSnet 
can  be  given  (Cro.  Eliz.  401),  are  not.  —  ' 

All  persons  capable  of  taking  bj  conveyance  ]f]^^[2;** 
may  take  by  way  of  use;  and  by  the  words  of  SJ^SSiTy^ 
the  statute,   corporations,  though  incapable  of'^™^''^ 
being  seised  to,  are  yet  capable  of  taking  by  way 
of  use.    According  to  Bacon,  also,  a  use  may  be 
Hmited  to  the  king:  but  in  such  case  both  the 
cMarations  of  the  use  and  the  conveyance  itself 
must  be  by  matter  of  record,  because  the  king's 
title  is  compounded  of  both:  (Bac.  Uses,  60.) 

The  Statute  of  Uses  transfers  the  estate  to  the  ,^^^\^ 
use  in  the  same  manner  as  if  the  feoffees  or  trus-  into 
tees  to  uses  after  the  conveyance  to  them  had  i"**""**"** 
actually  conveyed  their  estate  to  each  respective 
cestui  que  ««e,  thus  passing  to  them  a  legal  in- 
stead of  an  equitable  estate  (1  Atk.  692;  Bac 
Uses,  46),  such  uses,  in  fact,  taking  effect  out  of 
the  seisin  of  the  feoffees  or  trustees  immediately 
on  the  execntion  of  the  conveyance,  they  being 
Qonsidered  a  mere   conduit-pipe  to  the  uses: 
(1  Bep.  120.)    Thus,  under  a  limitation  to  A. 
tnd  his  heirs,  to  the  use  of  B.  and  his  heirs,  the 
seisin  is  conveyed  to  A.  the  trustee,  and  out  of 
bis  seisin  the  use  is  limited  to  B.,  and  the  instant 
the  deed  is  executed,  A.'s  seisin  is  divested,  and 
B.  takes  the  legal  estate  under  the  statute,  with- 
out entry  or  any  other  act:  (Green  v.  Wiseman^ 
10  Yin.  213.)    Nor  is  it  actually  necessary  that 
the  terms  "to^  use^  should  be  employed;  for 
a  limitation  to  A.  '^  in  trusty"*  or  '^  in  confidences^ 
for  B.,  will  have  the  same  effect:    {Eure  v. 
Sowardy  Pre.  Cha.  346;  Broughton  v.  Langley^ 
2  Salk.  679;  Fonbl.  Eq.  143,  n.  «.;  Sand.  Uses, 
124,  125;  Doe  dem.  Terry  y.  CoUier,  11  East, 
377.)    And  a  use  may  be  limited  by  a  will,  as 
well  as  by  a  deed:  (Sand.  Uses,  196;  Paphamv, 
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Chap^iv.   BamfieU,  1  Vera.  167;  Hopkins  v.  Hbpkais, 
Leg<a      1   Atk.  589;   Wright  v.  Pearson,  1   Ed.   119; 
SlamaZ  %t  Perry  V.  PkiUips,   1   Yes.  266 ;    Thompson  y. 
?2«^     Lawley,  2  Bos.  &  PulL  311;  Carr  v.  J^rroff 
''^!::r-    (i£:ar/ o/),  6  East,  68.) 
POTjOTsjimy      At  common  law,  a  grantee  to  take  an  imme- 
the  statute    diate  estate  must  have  been  named  in  the  granting 
co^dnot**^  part,  for  if  named  only  in  the  habendum,  he  could 
have  taken    not  have  taken,  so  that  it  could  not  have  been 
auommon    jjjqJ^  ^q  ^  person  unbom  to  take  the  first  estate; 
but  now,  under  limitations  to  uses,  such  persons 
may  take  the  first  estate,  the  uses  to  support  it 
in  the  meantime  resulting  to  the  grantor:  (13 
Rep.  55 ;  2  Prest.  Convey.  476.)    Neither  at 
common  law  could  a  man  have  conveyed  to  his 
wife,  on  account  of  the  unity  of  person ;  but 
under  the  statute  a  limitation  to  another  to  the 
use  of  his  wife  is  good:  (Co.  Litt.  3,  a.;  11 4,  a.; 
2  Vern.  386;  2  Atk.  271,  a, ;  Co.  Litt.  1 12,  a.; 
1  Sand.  Uses,  130;  1  Prest.  Convey.  476.) 
uSted  to^       Under  conveyances  to  uses  also,  a  fee  may  be 
take  effect    limited  to  take  effect  after  a  fee  {Carpenters. 
inder*'"^      ^^^^^  PoUcxf.  78;  Marks  v.  Marks,   10  Mod. 
conveyances  423);  because,  though  that  was  forbidden  at  the 
common  law  in  favour  of  the  lord's  escheat,  yet 
when  the  legal  estate  was  not  extended  beyond 
one  fee-simple,  such  subsequent  uses  (after  a  use 
in  fee)  were  before  the  statute  permitted  to  be 
limited  in  equity;  and  then  the  use  executed  the 
legal  estate  in  the  same  manner  as  the  use  before 
subsisted.     It  was  also  held  that  a  use,  though 
executed,  may  change  from  one  to  another  by 
circumstances  ex  post  facto  ;  as  where  A.  makes 
a  conveyance  to  the  use  of  his  intended  wife  and 
her  eldest  son  for  their  lives.     Upon  the  mar- 
riage the  wife  takes  the  whole  use  in  severalty, 
and  upon  the  birth  of  a  son  the  use  is  executed 
in  them  both  jointly:  (Show.  P.  C.  137;  Bac 
Uses,  131.)     So  also,  in  the  instance  of  a  proviso 
frequently  inserted  in  marriage  settlements  and 
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wills»  that  in  case  the  person  who  is  to  take   ^^''^^' 
under  the  limitations  shall  become  entitled  to  the  ^^^ 
fiunilj  estate,  the  estate  settled  on  him  shall  cease  doamenu  mt 
and  go  over  to  some  other  person :  {NichoUs  v.     o^Sroer 
Sheffield,  2  Bro.  C.  C.  215;    Carr  v.  ErroU       —  ' 
{Earl  of),  6  East,  68;    Stanley  v.  Stanley,  16 
U^.  491  ;  Doe  v.  Heneage,  4  T.  R.  13.) 

Xiimitations  of  this  kind  are  sometimes  called  ^'  •WfUng 
secondarj,  sometimes  shifting  uses,  and  being  to 
take  effect  upon  the  occurrcDce  of  events  that 
may  not  happen,  are  properlj  classed  under  the 
head  of  conditional  limitations.  And  when  the 
use  thus  limited  expires,  or  cannot  vest,  it  re- 
turns back  to  him  who  raised  it,  and  is  then 
styled  a  resulting  use.  As  for  example,  suppose 
a  man  executes  a  marriage  settlement,  limiting 
the  lands  to  the  use  of  his  intended  wife  for  life, 
with  remainder  to  the  use  of  his  first-bom  son 
in  taiL  In  this  case,  until  he  marries,  the  use 
results  back  to  himself;  after  the  marriage,  it  is 
executed  in  the  wife  for  life,  and  if  she  dies 
without  issue,  the  whole  results  back  to  him  in 
fee  :  (1  Rep.  120.) 

So  also  where  a  person  seised  in  fee-simple  of  resaiting 
made  a  feoffment,  levied  a  fine,  or  suffered  a  '**^* 
recovery  without  any  consideration,  or  declara- 
tion of  uses,  the  use  would  have  resulted  back, 
and  he  would  have  been  seised  in  fee-simple  in 
the  same  manner  as  before.  If  any  particular 
uses  are  declared,  so  much  of  the  old  use  as  is 
not  declared  to  be  vested  in  some  other  person 
results  back  to  the  original  owner :  (  Clere's  case, 
6  Rep.  176;  WoodJiffe  v.  Drury,  Cro.  Eliz.  439; 
Becktoith^s  case,  2  Rep.  58;  Godbold  v.  Free' 
stone,  3  Lev.  406;  Penhay  v.  Hurrell,  2  Vern. 
370;  Wills  V.  Palmer,  2  W.  Black.  687;  Arm- 
strong  v.  Wolsey^  2  Wils.  19.)  And  where  a 
tenant  in  tail  suffers  a  recovery  of  his  estate,  by 
which  it  is  converted  into  a  fee-simple,  without 
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CBAPjy.   ooDsideratioii  or  declaration  of  the  use,  it  seems 
Leffoi      it  will  rescdt  to  the  tenant  in  tail  in  fee:  (9  Rep, 
SZSHZtt^y  ^-5  C^ilb.  Uses,  61;  Derwentwatef^M  (Lord) 
^i;^     casey  cited  1  Atk.  9;  Nightingale  v.  Ferrtn^ 
"^r-    3  P.  Wms.  206;  StapiUan  v.  StapUUm,  1  Atk 
2,  9;  Doe  dem.  Crow  v.  Baldwere,  5  T.  R.  110.) 
But  where  there  is  anj  consideration  expressed, 
though  purely  nominal,  and  no  use  is  declared, 
it  will  not  result;  for  what  draws  the  use  out  of 
the  feoffor  or  grantor  is  either  the  coasideratioii 
or  the  expressing  it  to  be  to  the  use  of  another: 
{Shortridge  v.  Lamplugh^  2  Ld.  Baynu  798; 
7  Mod.  71;   2  Salk.  678;   Lloyd  v.   SpiUeH 
2  Atk.  148;  Bamardist.  384.)    Yet  where  there 
is  a  consideration,  and  part  onlj  of  the  uses  axe 
declared,  the  residue  will  result  to  the  feoffor  or 
grantor:  (2  Fonb.  Eq.  134,  n.  m.) 
DitUnetfon        In  the  case  of  a  covenant  to  stand  seiaed,  the 
^J^^^  late  Mr.  Fonblanque,  in  a  note  to  his  valuiddft 
tuesanda     Treatise  of  Equity  (voL  2,  p.  134,  135,  note  n\ 
^d^ed.  remarks,  that  ^'one  difference  between  a  feoff- 
ment to  uses  and  a  covenant  to  stand  seised,  ia^ 
that  in  a  covenant  to  stand  seised  to  uses  not 
only  so  much  as  the  covenantor  does  not  dispose 
of  remains  in  him,  but  also  such  uses  as  do  not 
and  cannot  take  effect;  and  if  A.  covenant^  in 
consideration  of  blood,  to  stand  seised  to  the  use 
of  B.,  his  son,  for  life,  and  in  consideration  of 
1,000/.  to  stand  seised  to  the  use  of  C.  in  fee^ 
after  the  death  of  B.,  and  B.  refuse  the  use,  A 
shall  retain,  and  C.  shall  not  take  immediately; 
whereas,  if  A.  had  made  a  feoffment  to  the  use 
of  B.  for  life,  and  afterwards  to  the  use  of  C. 
for  life,  and  B.  refused,  in  that  case  C.  should 
take  his  estate  presently ;  the  reason  of  which 
distinction  is,  that  in  the  latter  case  the  {eoSkft 
by  his  feoffinent  hath  put  his  whole  estate  oat  of 
him,  and  all  the  uses  are  created  out  of  it»  as  out 
of  one  and  the  same  root;  and  therefore,  so  long 
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«s  any  of  the  uses  can  take  effect,  the  feoffor  Chap.  iv. 
sball  not  meddle  with  the  land;  but  in  the  former      legai 
ease,  a  covenant  raising  a  use,  there  the  conside-  ^Swmmu  %t 
ration,  which  is  the  cause  which  raises  every      ««f  •« 
several  use,  is  several,  and  all  the  uses  grow  and    ^  — 
arise  out  of  the  estate  of  the  covenantor;  and 
therefore,  if  one  refuses,  he  who  is  next  in 
remainder  shall  not  take  presently  but  the  cove- 
nantor shall  keep  it:"  (Rector  of  ChedingUnCs  case^ 
2  Mod,  207;  Pagees  {Lord)  case,  1  Leon.  200.) 

In  order  to  raise  a  covenant  to  stand  seised  to  ^^rt*?  ^ 
uses,  it  is  necessary  that  the  covenantor  should  covenant  to 
be  seised  at  the  time  of  making  the  covenant;  «^*"**®"*^- 
^t  the  covenant  should  be  by  deed,  and  not  by 
parol;  and  that  it  should  be  on  sufficient  con- 
sideration (as  natural  love  and  affection,  which  is 
for  advancement  of  blood;  or  marriage,  which  is 
ike  joining  of  the  blood  and  marriage  together; 
for  other  considerations,  as  money,  are  insuffi- 
cient), otherwise  no    use    will  arise :   (Carter, 
1B8;  Lill.  Abr.  358;  Com.   Dig.  Cov.  (A  4); 
Garranty  (A);  Bac.  Abr.  Cov.  (B);  Vin.  Abr. 
Cov.  (G).) 

But  where  there  is  a  sufficient  consideration,  i>«fect»^e 
a  defective  conveyance,  and  incapable  of  operat-  may  some- 
ing  as  such,  may  yet  be  effectual  as  a  covenant  eSSnS  as  a 
to  stand  seised;  therefore  a  deed  of  bargain  and  covenant  to 
sale  from  a  father  to  his  son,  which  (money  •*^'' "^"^ 
forming  no  part  of  the  consideration)  could  not 
operate  by  way  of  bargain  and  sale,  has  been 
allowed,  in  respect  of  the  intent  of  the  parties, 
to  operate  by  way  of  covenant  to  stand  seised : 
{CrosHn  v.   ScudamorCy  2  Lev.  9;   Walker  v. 
Hale,  ib.  213;  Osman  v.  Sheaf e,  3  Lev.  370; 
Mudge  v.  Mt$dge,  Com.  334;  Thompson  v.  At' 
fold,  1  Vem.  40;  Thome  v.  Thome,  ib.  141.) 
So  also  a  defective  feoffment  has  been  allowed  to 
operate  as  a  covenant  to  stand  seised:  {Haber- 
^m  V.  Vincent,  2  Ves.  226.) 

The  late  Mr.  Butler,  in  his  valuable  edition  of  S^^e'n''" 

VOL.  I.  O 


290     DUTIES  OF  pubchaser's  solicitor 

^"^1.^^'  Feame's  Contingent  Remainders,  has  very  ab^ 

Legal  pointed  out  the  distinction  between  conveyanoa 

dSZmenls%t^^  common  law,  and  those  which  derive  their 

^^  effect  through  the  Statute  of  Uses.     "  A  feoff- 

—  '  ment,  fine  or  recovery,"  he  remarks,  "  are  con- 

touM^aSd  veyances  at  the  common  law,  so  far  as  th^ 

oonveyances  convey  the  land  to  the  feoffee,  conusee  or  reoh 

a^^ommon  y^j^j..  j£  ^y^^j  ^j^  directed  to  operate  to,  or  to 


the  use  of  the  feoffee,  conusee  or  recoveror, 
have  no  other  operation  than  as  conveyances  it 
the  common  law  (Jenkins  v.  Vaungy  Cra  Ctf. 
280;  Aliham  (Lard)  v.  AngUsea  {Ectrl  of),  GiH)* 
Bep.  16);  but  if  they  are  directed  to  operate  to 
the  use  of  any  other  person,  then,  though  they 
are  conveyances  at  common  law  so  far  as  thef 
convey  the  land  to  such  feoffee,  conusee  or  reo^* 
veror,  they  derive  their  effect  under  the  Statute 
of  Uses,  so  far  as  the  use  is  limited  by  them  to^ 
the  person  or  persons  in  whose  favour  it  is 
declared.  A  lease  and  release,"  he  obserrei^ 
^'  has  a  mixed  operation;  the  lease  has  the  openr 
tion  of  a  bargain  and  sale,  and  is  in  effect  * 
bargain  and  sale  under  the  statute;  but  the  v» 
passes  to  the  lessee,  and  enlarges  his  estate  to  aa 
estate  of  inheritance  by  the  operation  of  W 
release  at  conmion  law ;  and  if  the  release  iij 
directed  to  operate  to  the  use  of  the  releasee.  In 
is  in  by  the  common  law;  but  if  the  use  bf 
declared  in  favour  of  another  person,  the  statoti 
again  intervenes  and  executeis  the  use  in  tha 
person  or  persons  in  whose  favour  it  is  d 
A  bargain  and  sale  enrolled,  and  a  covenant 
stand  seised,  wholly  derive  their  effect  from 
Statute  of  Uses;  neither  having  any  effect 
common  law,  independently  of  the  statute, 
conveying  the  land  from  the  party  selling 
covenanting  to  stand  seised  to  those  in  wb 
favour  they  are  intended  to  operate;  so  that 
common  law  they  have  no  legal  operation, 
are  merely  declarations  of  trust  binding  the 
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in  equity.  But  the  statute  attaches  on  them,  and  chaf^iv. 
divests  the  land  from  the  party  selling  or  cove-      lesfoi 
nanting  to  stand  seised,  and  vests  in  the  person  ^^1^^  % 
to  whose  use  it  is  limited:'*  (Butler's  Feame,      <>«'<«« 
416.)  *^''- 

But  as  a  use  cannot  be  upon  a  use,  it  cannot  E*?,^?"?* 

-,..__  _  ,  _*^-  ',  ,      be  limitea  on 

be  umited  by  a  bargain  and  sale  to  any  but  the  a  use. 
bargainee,  though  an  estate  limited  to  arise  out 
of  his  seisin  would  be  good  as  a  trust  in  equity. 
-And  the  like  doctrine  holds  in  the  case  of  an 
i4)pointment  in  execution  of  a  power,  which  does 
not  operate  as  a  conveyance  of  the  possession  of 
the  estate,  but  as  a  limitation  of  a  use,  which  the 
statute  executing  into  possession,  thus  vests  the 
legal  estate  in  the  appointee,  who  is,  in  fact,  the 
eesttd  que  tise,  and  takes  in  the  same  manner, 
when  he  actually  does  take,  as  if  he  had  been 
named  in  the  original  deed  by  which  the  power 
was  created:  (1  Prest.  Abs.  313;  Co.  Litt.  272, 
a ;  10  Ves.  264.)  So,  if  a  simple  appointment 
were  made  to  a  purchaser,  habendum  to  him  and 
his  heirs,  thus  vesting  the  fee  in  him,  and  then 
limiting  the  lands  to  such  uses  as  he  should 
appoint,  as  in  the  ordinary  dower  uses,  an  ap- 
pointment afterwards  made  by  him  under  those 
limitations  would  be  void  in  law,  although  good 
as  a  trust  in  equity.  To  prevent  an  occurrence  .^»^^jj;^ 
of  this  kind,  the  practice  has  been,  in  aU  well- 
^  penned  appointments  where  dower  uses  are  in- 
I  verted,  to  appoint  that  the  parcels  shall  be  to 
such  uses  as  the  pui'chaser  shall  appoint  (pre- 
'  viously  to  limiting  any  estate  to  the  purchaser 
himself),  and  in  default  of  appointment,  to  the 
purchaser  for  life,  with  remainder  to  a  trustee 
during  his  life  and  in  trust  for  him;  with  the 
ultimate  remainder  to  him  in  fee;  so  that  the 
limitation  over  in  fee  will  be  a  remainder,  and 
any  appointment  made  by  the  purchaser  will 
^  take  effect  in  the  same  manner  as  if  inserted  in 
'  the  original  deed  by  which  the  power  was  created, 

o  2 


lemarks. 
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Chap.  IV.  gjjj[  ^jj^g  i\^q  purchaser's  appointee  would  be  in 

Leffoi      under  the  original  conveyance,  and  under  a  titk 

</oaimrato  Mt  paramount  to  the  claims  of  the  wife :  (see  Wat. 

j«<*»      Convey,  by  Morley,  Coote  and  Coventry,  88; 

aft^.    3^^jgj,»g  ^^^^  ^  Feame,  C.  R.  347.)    Upon  the 

principle,  also,  that  a  use  cannot  be  upon  a  use, 
if  lands  are  lindted  to  A.  to  the  use  of  B.,  to  the 
use  of,  or  in  trust  for  C,  C.  will  take  a  mere  equit- 
able estate :  {Sympson  v.  James,  1  Eq.  Ca.  Abr. 
383;  Whetstone  v.  Bury,  3  P.  Wms.  146;  Wag- 
staffs  V.  Wagstaffsy  ib.  258;  Attorney ^  General 
V.  Scott,  Forrest,  138;  Venables  v.  Thome,  7  T. 
B.  342,  438.)  So  also  if  lands  be  Hmited  to 
A.  B.  and  his  heirs,  to  the  use  of  himself  {A,  B.) 
and  his  heirs,  to  the  use  of,  or  in  trust  for  C.  D. 
and  his  heirs,  the  statute  will  execute  the  use  in 
A.  B,,  and  C.  D.  will  only  take  a  trust  estate: 
{Doe  dem.  Lloyd  v.  Passingham,  6  B.  &  C.  305.) 
wstinction        ^j^^  when  lands  are  limited  to  trustees  in 

D6lw6€Il  1UBG8  ,  .  ^  /•  i 

and  trusts,  trust  to  receive  the  rents  and  profits,  and  pay 
them  over  to  B.,  B.  will  only  take  a  trust  estate, 
and  not  a  use  executed  under  the  statute;  because 
B.'s  interest  is  not  of  that  nature  as  would  have 
been  construed  a  use  previously  to  the  statute, 
and  it  is  only  such  that  it  wiU  execute  into  pos- 
session; for,  in  the  case  of  a  use,  the  feoffees  did 
not  actually  enter  on  the  lands,  or  receive  the 
rents  and  profits,  but  permitted  the  cestui  que 
use  to  perform  those  acts  himself;  and  hence  it  is 
that  the  diversity  subsists  in  the  constraction  of 
a  limitation  to  A.  in  trust  to  permit  B.  to  receive 
the  rents  and  profits,  and  a  limitation  to  A.  in 
trust  to  receive  the  rents  and  profits  and  pay 
.  them  to  B.;  for  the  former  being  descriptions  of 
a  use,  the  statute  will  execute  it  in  B.,  whereas 
the  latter  describing  a  different  interest,  the 
statute  can  have  no  operation  upon  it,  and  there- 
fore the  land  must  remain  in  the  trustee  in  order 
to  enable  him  to  perform  the  trust:  {Symon  v. 
Turner,   1   Eq.  Ca.  Ab.  382;  Bush  v.  Alien, 
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6  Mod.  63;  iVeri/ v.  Saunders,  ib. ;  S.  C.  1  Vera,   cb^iv. 
415 ;   Jones  y.  Say  and  Sele  (Lard),  3  Bro.      ^^^ 
P.  C.  75  ;  SUvester  d.  Law  y.  WUsan,  2  T.  B.  SS^%i 
444  ;  S.  C.  3  Bos.  &  PuU.  177.  ,,2^^, 

3.  Of  ike  Legal  Consirueium  of  the  several 
Documents  set  out  in  the  Abstract, 

The  construction  of  the  various  documents  i*»«t^ 
necessary  to  establish  a  title  is  one  of  the  most 
difficult  jet  important  part  of  a  conveyancer's 
duties.     Sometimes  one  part  of  an  instrument  is 
repugnant  to  another,  when  it  becomes  a  question 
which  is  to  prevail,  and  this,  in  great  measure, 
will  depend  upon  the  kind  of  instrument  in  which 
such  repugnancy  is  found.     K  in  a  deed,  the 
general  rule  is  that  the  former  clause  shall  pre- 
vaiL    If  in  a  will,  that  the  latter  clause  shall 
control  the  former  one.     Still,  as  will  be  shown 
hereafter,  these  rules  are  not  so  universal  in  their 
application  as  not  to  admit  of  some  exceptions. 
Another  important  object  to  keep  in  view  is, 
that  the  same  expressions,  when  inserted  in  a 
deed,  will  receive  a  different  interpretation  when 
found  in  a  ¥^11;  as  in  the  instance  of  a  devise  to 
a  man  and  his  heirs  male,  which  will  create  an 
estate  tail  in  a  will,  though  a  conveyance  in 
similar  term  by  deed  would  have  passed  an  estate 
in  fee  simple:  (1  Prest.  Est.  526.)   The  same  ob- 
Bervations  are  also  applicable  to  different  kind  of 
assurances  by  deed;  as  in  the  case  of  conveyances 
by  grant  and  release,  and  by  appointment,  or 
bargain  and  sale.     If  the  conveyance  were  by 
grant  and  release,  and  the  lands  were  to  be  li- 
loited  to  A.  and  his  heirs,  to  the  use  of,  or  in 
trust  for  B.  and  his  heirs,  the  statute  would  exe- 
cute the  use  in  B.,  and  he  would  (as  we  have 
already  seen)  take  a  legal  estate;  whilst  if  similar 
^ressions  had  been  used  in  an  assurance  by 
way  of  appointment,  or  bargain  and  sale,  the  use 
would  have  become  executed  in  A.,  and  B.  would 
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chap^iv,   jy^^  taken  a  mere  equitable  estate:  (see  ante, 

ooJSSnof  P*  ^^^0    -^^  *^®  same  expressions,  even  when 
document*  mt  Contained  in  two  instruments  of  the  same  kind, 
tSir^.    °^*7  operate  differently  in  consequence  of  having 
—       been  made  at  different  periods  of  time;  as  in  the 
case  of  the  wills  of  testators  dying  prior  to  and 
subsequently  to  the  operation  of  the  late  will  act, 
1  Vict.  c.  2h.     In  the  first  instance,  a  devise  of 
a  house  or  land  to  A.  would  have  given  him 
an  estate  for  life  only,  on  account  of  no  words  of 
limitation  having  been  annexed  to  the  devise: 
{Denne  and  Moor  v.  MeUor,  5  T.  R.  558;  Doe 
dem.  Palmer  v.  Richards,  3  T.  E.  358;  JDoe  dem. 
Snell  V.  Allen,  497;  Doe  dem.  NorrisY.  Tucker, 
3  B.  &  Ad.  773.)    In  the  latter  case  he  would 
have  taken  the  fee  ;  as,  under  the  statute  above 
referred  to,  no  words  of  limitation  are  necessary; 
it  being  sufficient  for  that  purpose  to  name  the 
devisee,  and  to  describe  the  property  so  as  to 
leave  no  doubt  as  to  its  identity. 
woriSwSi         "^^  %8imQ  words  also,  when  applied  to  proper- 
receive  a      ties  of  different  tenures,  as  freehold  and  lease- 
con«traction  holds,  for  instance,  will  receive  a  different  con- 
toSffer^nt^  structiou.      For  the  same  words  which  would 
kinds  of       pass  an  estate  taU  in  freeholds,  will  pass  the 
property,      absolute  interest  in  personal  estate:  {Freyes  v. 
Robinson,  Bunb.  38;  Bennett  y,  Lewknor,  BolL 
Rep.  356;  Love  v.  Windham,  2  Ch.  Rep.  14; 
S.  C.  1  Lev.  290;  Richards  v.  Bergavennyy  2 
Vem.  324;  Dod  v.  Dickenson,  8  Vin.  451,  pL 
25;  Stratton  v.  Payne,  2  Eq.  Ca.  Abr.  325;  BtO- 
terfield  v.  Butterjleld,  1  Ves.  sen.  33;  Glover  v. 
Strothoff,  2  Bro.  C.  C.  33 ;  Robinson  v.  F*te- 
herbert,  ib,  127;  Earl  of  Chatham  v.  Daw  Toi~ 
hill,  7  Bro.  P.  C.  453;  Chandless  v.  Price,  3  Ves. 
99;  Croke  v.  De  Vandes,  9  Ves.  197;  Ware  v. 
Polhill,    11  Ves.   257  ;  Lord  Southampton  v. 
Marquis  of  Hertford,  2  V.  &  Bea.  63 ;  Elt&n  v. 
Eason,  19  Ves.  73;  Bennett  v.  Earl  of  Tanker^ 
vUle,  ib»  170;  Brounker  v.  Bagot,  ib.  574;Britton 
V.  Twining,  3  Mer.  176;  Crawford  v.  Trotter, 
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4  Mad.  860.)    The  same  tenns  maj  also  pass  a  Giup.  iv. 
different  interest  when  the j  relate  to  an  equitable,      J^ 
than  they  would  if  applied  to  a  legal  estate:  ^gJJJ^JJ  %^ 
CPiMpiUon  V.  Voicey  2  P.  Wms.  471 ;  Leonard  v.      out  in 
Sussexy  2  Vem.  525 ;  Stamford  {Earl  of),  v.     ''^'^^ 
Hobarty  3  Bro.  P.  C.  edit  TomL  31;  Home  v. 
Barton^  Coop.  257);  or  when  applied  to  persons 
standing  in  a  particular  degree  of  relationship  to 
each  other:  {Morgan  v.  Griffithy  Cow.  234;  T^te 
V.   WtUiamSy  Ca.  temp.  Talb.  1 ;  Brke  v.  Smithy 
Willes,  1 ;  Preston  and  Eagle  v.  Funnelly  ib. 
164;  see  also  tnfray  pp.  318,  319.) 

As  a  general  rule,  in  the  case  of  a  deed,  where  General 
the  clauses  have  been  repugnant  to  each  other,  JJiJ^ction 
the  former  clause  has  been  allowed  to  prevail,  when  one 
though  its  effect  would  be  to  annihilate  the  latter  Ssb^m^t 
one  altogether;  as  if  a  grant  were  to  be  made  to  J^^^^JT* 
A.  and  his  heirs  in  the  premises,  and  by  the  Aa- 
bendum  the  limitation  was  to  be  restrained  to  his 
life,  the  habendum  would  be  rejected  as  repug- 
nant to  the  estate  of  inheritance  conferred  on  him 
by  the  premises,  which  a  subsequent  clause  would 
not  be  permitted  to  divest:  (21  Hen.  6,  c.  7;  2 
Bep.  23;  8  Bep.  56;  Prest.  Shep.  Touch.  102.) 
Bat  the  habendum  may  explain  what  particular  How  ikr  the 
kind  of  heirs  were  intended,  without  being  consi-  JSTte^^ 
dered  repugnant  to  the  grant;  therefore  a  limita-  allowed  to 
tion  to  A.  and  his  heirs,  habendum  to  A.  and  premues.^ 
the  heirs  of  his  body,  would  not  be  considered  as 
inconsistent;  but  the  habenduniy  explaining  the 
particular  kind  of  heirs,  cuts  down  what  would 
otherwise  have  been  an  estate  in  fee-simple  into 
an  estate  tail:  (8  Co.  154,  b.)    And,  although 
the  general  rule  of  law  is,  that  where  there  is 
any  repugnancy  between  the  premises  and  the 
kiAendumy  the  former  shall  operate  and  the  latter 
be  rejected,  there  are  stiU  certain  circumstances 
under  which  the  habendum  will  be  allowed  to 
supersede  the  former;  as  where  the  property  is 
80  limited  that  the  grant  is  made  to  a  person  in- 
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CuAT.  IV.  oapable  of  taking  under  it,  an  instanoe  (^  which 
2^  occurred  in  Spyve  v.  Tapham  (3  East,  155).  In 
^^pi<*^<>/  that  case  the  lease  for  a  year  was  made  to 
otu  in  Bass,  and  the  release,  which  was  between  one 
^'*^-  Thickerton,  of  the  first  part,  Topham,  of  the 
second  part,  and  Bass,  as  a  trustee  for  Topham, 
of  the  third  part,  in  consideration  of  7002^  paid 
^  by  Topham,  it  was  witnessed  that  Thackerj 
confirmed  to  Topham  and  his  heirs,  to  hold  to 
Bass  and  his  heirs  to  uses,  which  gave  Topham 
a  power  of  appointment.  Now  as  the  lease  for 
a  year  was  made  to  Bass,  Topham  had  no  e^ate 
which  was  capable  of  an  enlargement;  and  it 
was,  therefore,  urged,  that  as  Bass  was  named  in 
the  habendum  only,  and  not  in  the  granting 
clause  of  the  lease,  he  would  not  be  deemed  the 
releasee.  The  courts  however,  rejected  the  graal 
or  release  to  Topham,  and  treated  Bass»  thoogh 
named  in  the  hcAendum  and  omitted  in  tbe 
premises,  as  the  releasee;  the  judges  at  the  same 
time  observing,  that  the  cases  cited  (1  Inst 
7;  Shep.  Touch.  75;  Butler  v.  EUoHj  CarejE, 
Bep.  Chan.  122;  Earles  v.  Lambert^  Alleyn,  41; 
in  opposition  to  Bustard  y.  Coulter ^  Cro.  £3iz.90S^) 
were  perfectly  satisfactory  in  authorizing  than  te 
put  a  construction  upon  the  deed  in  support  of  it» 
which,  from  the  reason  and  sense  of  tiiie  thing, 
they  should  probably  have  done  without  such 
authorities.  But,  generally  speaking,  where  one 
person  is  named  as  a  grantee  in  the  premises^  and 
the  other  in  the  habendum^  the  grantee  named  in 
the  premises  would  take,  to  the  exclusion  of  the 
grantee  in  the  habendum;  unless,  indeed,  the  as* 
surance  were  effected  by  a  feoffinent;  for  then  it 
seems  whichever  grantee  received  the  livery  of 
seisin  would  have  the  preference,  without  respect 
to  the  order  in  which  their  names  were  respect 
ively  mentioned  in  the  charter;  livery  of  seisin 
being,  in  fact,  the  essential  part  of  a  feoffment: 
(1  Prest  Abs.  98,  99.) 
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It  seems  also  to  have  been  formerly  considered  chap.  iv. 
that  a  limitation  of  all  the  estate  of  a  term  of      f^ 
years  in  the  premises  coald  not  be  controlled  by  ^*jp^*^  ^•^ 
the  habendum  to  give  a  partial  interest  by  way      ^  t» 
of  nnderlease;  but  the  law  is  otherwise  now;  for    <'^''^' 
the  role  at  present  seems  to  be,  that  the  effect  of  As  to  terms 
tiie  grant  and  habendum  collectively  taken  are^^^"' 
to  doniae  the  land  and  all  the  estate  for  a  term 
of  years ;   so  that  there  is  no  repugnancy  or 
inconsistency :  {Earl  oj  Derby  y.  Taylor,  1  East, 
502.)      Yet  it  seems  that  if  the  assignment 
contain  a  grant  of  all  the  estate,  he.  and  by  the 
habendum  the  term  is  limited  to  commence  from 
a  future  day,  as  the  premises  will  pass  all  the 
tame  of  the  term,  it  will  be  repugnant  to  the 
habendum;  for  no  assignment  can  be  good  un- 
less it   creates  an  immediate  tenancy,   or,    in 
other  words,  privity,  between  the  assignees  and 
the  reversioner:  {Jermyn  v.  Orchard^  Show.  P. 
C*  109.)    In  such  case,  therefore,  the  habendum 
will  be  deemed  repugnant,  and,  falling  within 
the  direct  principles  of  the  general  rule  above 
laid  down,  be  rejected  accordingly.     But  unless 
all  the  estate  be  Hmited  in  the  premises,  a  grant 
of  the  lands  held  for  a  term  to  commence  from 
a  future  day,   or  upon  the  happening  of  an 
event,   is  good;    as,  for  example,    suppose    a 
lessee  grant  to  A.,  that  if  J.  S.  shall  die,  A. 
shall  have  his  term,  this  is  a  good  grant  and 
the  term  is  to  pass  on  contingency ;  and  the  grant 
is  suspended  in  operation,  in  respect  of  vesting  of 
tilie  estate,  until  the  contingency  happens :  (Prest. 
Shep.  Touch.  79;  Plow.  524;  7  Taunt.  267.) 

^e  general  rule  in  wills,  as  I  have  already  As  to  vuis. 
mentioned,  is,  that  where  two  parts  are  repug- 
nant to  each  other,  so  that  they  cannot  possibly 
both  take  effect,  the  latter  clause  shall  prevail : 
(Co.  Litt.  112,  b;  Ulrich  v.  Litchfield,  2  Atk. 
372;  SimsY.  Doughty,  5  Yes.  243;  Constan- 
tine  V.    Canstantine,  6  Yes.    100;    Doe  dem, 

O  3 
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^■^'^-  Leicester  v.  Biggs,  1  Taunt.  109.)  The  case 
^J^.  Crowe  V.  OiM  (1  Ball  &  Beat.  449,  and  3  Dow. 
(foeuMewtoMt  61)  affords  a  good  exemplification  of  this  doc- 
^^^  trine.  There  a  testator  devised  thereadaeof 
—  his  real  and  personal  property  to  his  children, 
A.,  B.y  and  C,  and  their  younger  children,  tbdr 
heirs,  executors,  administrators  and  assigns,  for 
ever,  which  made  it  a  dear  joint  devise ;  hut  he 
afterwards  went  on  to  deckrc  that,  nev^theless^ 
his  intentions  were  that  A.  should  receive  the 
entire  interest,  or  yearly  produce,  of  such  part 
of  his  real  or  personal  fortune,  as  he  (the  tes- 
tator) intended  for  his  younger  children,  duatsig 
his  Ufe,  The  testator  then  made  a  sunikr 
direction  as  to  B.  and  C. ;  and  he  provided  that, 
in  case  any  of  his  said  children  diould  die,  the 
share  of  such  should  go  to  the  younger  children 
of  such  children ;  if  no  younger  children,  to  the 
survivors.  And  he  gave  the  parents  a  power  oi 
distribution  among  their  younger  children.  Lord 
Clare,  when  Chancellor  of  Ireland,  had  held  the 
parents  and  children  to  be  entitled  jointly;  bat 
Lord  Manners  afterward  determined  that  the 
parents  took  life  estates  only,  with  a  power  d 
distribution  among  their  children ;  which  decree 
was  affirmed  in  the  House  of  Lords. 
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when  the  Party  put  to  his  Election 
chooses  to  take  m  Opposition  to  the 
WiU. 

Vm.  Of  RESULTiNa  Tbusts. 

f.   What  will  be  sufficient  to    raise  a 

Resulting  Trust, 
2.  As  to  Admissibility  of  Parol  Evidence. 
8.  As  to  Purchases  made    with    Trust 

Moneys. 
4.  As  to  Misappropriated  Funds. 

TX.  As  to  Illusory  Afpointkents. 

1.  What  Appointments  would  have  been 

considered  as  illusory. 

2.  Recent  Enactments  respecting. 
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X,  Effect    of    New    Will    Act  upon 

General  Devises  of  Real  Pro- 
perty. 

1.  As  to  Estates  acquired  subsequendy 

to  the  WiU. 

2,  As  to  lapsed  Devises. 

XI.  Effect  of  subsequent   CJonvuyances 

ON  PRE-EXISTING  WiLL. 

1.  Old  Law  respecting, 

2.  Effect  produced  by  recent  Enactments. 

Xn.  Of  the  Doctrine  of  Merger. 

XHL  Covenants. 

1.  Covenants  for  Tide, 

2.  Distinction  between  Generaland  Quali- 

fied  Covenants, 

3.  What   Covenants  are    considered  as 

synonymous, 

4.  Of  Covenants  for  Quiet  Enjoyment, 

5.  Covenants  for  further  Assurance, 

XIV.  As  TO  THE  Execution  and  Attesta- 
tion OF  Documents. 

1.  As  to  Deeds. 

2.  As  to  Powers. 

3.  As  to  WiUs, 

XV.  Of  THE  Revocation  op  Wills. 

1.  Enactments  of  the  Statute  of  Frauds 

respecting, 

2.  Operation  of  the  statute^  1  Vict,  c,  26. 

3.  Effect  of  Tearing,  Burning,  or  De- 

struction. 

4.  Alteration  and  Erasure. 

5.  Revocation  made  under  a  Misappre- 

hension of  Facts. 
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XVI.  Of  the  Republication  of  Wills. 

1.  Old  Laws  relating  to, 

2.  Recent  Enactments  respecting. 

3.  Effect  of  Republication. 

XVn.  Descents. 

1.  Old  Law  with  respect  to  Descents. 

2.  Recent  En€tctments  respecting. 


I.  What  Words  are    necessary  to  create 
AN  Estate  in  Fee- Simple, 

The  law  has    always   allowed  a  more  liberal  ^^^^^^ 
construction  in  favour  of  a  will  than  of  a  deed  ;  deeds  and 
because  in  the  exposition  of  the  former,  the  law  ^^' 
has  rather  inclined  to  regard  the  intention  of  the 
testator  than  the    precise  legal  import  of  .the 
terms  he  has  employed  to  express  it  {Loveacres 
y.  Blighty  Cow.  235)  ;  wills  being  so  often  made 
when   a   testator  is  suffering  from  sickness  or 
debility,  and  not  unfrequently  when  he  is  actually 
on  his  death-bed,  and  unable  to  obtain  that  profes- 
sional assistance  of  which  a  party  to  a  deed  may 
generally  avail  himself.     Hence,  even  previously 
to  the  late  Will  Act  (1  Vict.  c.  26,)  which  enables 
a  testator  to  pass  an  estate  in  fee-simple  without 
any  words  of  limitation  (sect.  28),  an  estate  in 
fee-simple,  would,  where  the  intent  was  manifest, 
have  passed  without  words  of  limitation  :   an 
estate  tail  without  words  of  procreation.     An 
estate  either  in  fee,  in  tail,  or  for  life  (  TWey  v. 
CoUyeTj  3  Keb.  589  ;  Fowler  v.  Backwell^  Com. 
353  ;  Moone  dem.  Fagge  v.  Heasemany  Wils.  38  ; 
Toovey  y.  Bassetty   10  East,  460 ;    Langley  v. 
Baldwin,  1  P.  Wms.  759 ;    Stanley  v.  Lennardy 
1  Eden,  87  ;  Attorney- General  v.  Sutton,  3Bro. 
P.  C.  75  ;  Doe  dem.  Bean  v.  Halleyy  8  T.  K.  5  ; 
Mackel  v.  Weeding,  8  Sim.  4  ;  Year  Book,  1 3 
Hen.  7,  fol.  17  ;  Bro.  Dev.  pi.  521  ;  8  Yen.  214, 
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Chap.  T. 


toaneatea 


Of  the 
distinction 
between 
deeds  and 
willfl  where 
therei^ilar 
words  of 
limitation 
are  omitted. 


pL  5  ;  2  Freem.  270 ;  T.  Jones,  98 ;  1  Eq. 
Cas.  Abr.  197 ;  (%  of  London  v.  Garwof, 
2YenL572;  HtUtonY.  Simpson, ib.  12^;  %.C,. 
under  the  name  of  Simpson  v.  Homsby,  Gilk  Eq. 
Rep.  115 ;  Dashwood  v.  Peyton,  18  Ves.  40; 
Dyer  v.  Dyer,  1  Mer.  414;  Doe  dem,  Driceraai 
another  y.  Bowling,  5  B.  &  Aid.  772),  acoard- 
inglj  as  the  intention  appeared,  might  also  have 
been  raised  bj  implication,  without  any  direct 
terms  of  devise  whatever.  Real  property  also 
may  pass,  although  no  mention  whatever  is  made 
of  it ;  when  the  intention  is  apparent,  as  where  a 
testator  appoints  a  person  to  be  his  heir :  {Inker* 
da€s  case,  Bro.  Dev.  38;  Taylor  v,  WM,  Stt. 
S.'C.  301;  MarreHY.  Sly,  2  Sid.  75;  TtOeyr. 
CoUyer,  3  Keb.  589.)  The  WiU  Act  abow 
alluded  to  (1  Viet.  c.  26)  has  extended  tka 
libejal  construction  still  further,  as  I  shall  by* 
and-by  notice  ;  but  as  this  enactment  does  vA 
affect  wiUs  made  prior  to  January,  1838,  it  w21 
be  necessary,  first  of  all,  to  ascertain  how  ^ 
law  stands  independently  of  that  act,  in  order  to 
see  how  titles  may  be  affected  by  wills  made 
previously,  as  also  to  ascertain  what  impcKtaal 
changes  it  has  accomplished,  and  how  titles  wil 
be  i^ected  by  wills  now  brought  within  its 
operation. 

In  a  deed,  if  lands  are  limited  to  a  man  gene* 
rally  without  words  of  limitation,  he  will  lake  a 
life  estate  only  (Co.  Litt.  112;  Chaprnmr* 
Dalton,  Plow.  286) ;  with  the  single  exceptioB 
of  a  gift  to  a  man  and  his  wife  in  £ranfc* 
marriage,  which  would  have  raised  an  estate 
tail  (Lit  s.  17  ;  Wood's  Ins.  120)  ;  but  no  other 
gift  or  grant,  even  though  it  were  expressive  of 
the  estate  the  grantor  intended  to  pass,  as  to  the 
grantee  in  fee-simple,  can  confer  more  than  a 
Hfe  interest.  But  in  a  wiU,  as  Lord  Coke  aptlj 
observes  {Lord  Cheyney^s  case,  5  Rep.  68),  the 
intention  of  the  testator  is  to  be  the  pole  star  to 
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guide  the  judges  in  the  exposition ;  in  which  ^fl^' 
re^Ksct  it  differs  from  a  deed,  where  the  role  of  ^*^p 
construction  is,  that  the  words  must  follow  the  to  create  a 
intent  of  the  grantor.  When,  therefore,  this  in-  M-^^ 
tentioQ  has  appeared,  the  courts  have  allowed 
terms  descriptiye  both  of  the  subject  and  the 
testator^B  interest  therein  to  pass  them  both.  In 
vther  instances  they  haye  allowed  untechnical 
expressions  to  supplj  the  place  of  proper  words 
of  limitation ;  and  where  the  intent  has  been 
manifest,  the  fee  has  been  raised  hj  implication. 
So  where  lands  hare  been  devised  without  words 
of  limitation,  but  subjected  to  a  charge  ;  or  the 
devisee  was  directed  to  give  or  forego  any  benefit, 
it  would  have  conferred  the  fee  upon  him  ;  and 
whasever  a  testator  directed  a  thing  to  be  done, 
wiiich  a  mere  life  estate  might  be  unable  to  carry 
into  effect,  the  fee  would  have  passed  in  pre- 
dselj  the  same  manner  as  if  the  regular  words 
iif  Hmitation  had  been  annexed  to  the  devise. 
Whenever  also  lands  were  devised  without  words 
of  limitation,  but  the  devisee  had  an  absolute 
power  of  disposition  conferred  upon  him,  he  was 
ttnstraed  to  lake  an  estate  commensurate  with 
iiis  power.  And  now  under  the  recent  statute 
1  Vict,  c  26,  an  estate  in  fee  will  pass  without 
SQj  words  of  limitation  being  annexed  to  the 
nbject-matter  of  devise.  Still  this  does  not 
vender  it  less  necessary  that  a  person  who  in- 
Testigites  a  title  should  be  thoroughly  acquainted 
With  the  rules  of  law  relative  to  the  construction 
^wiUs  made  previously,  as  questions  must  con- 
tome  to  arise  upon  this  subject  for  many  years  to 
oomo. 
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SECTION  n. 


n.  Thb  Fee  mat  pass  m  a  Will  without 
WoBDS  OF  Limitation. 

1.  What   Words  would  have  passed  both  the 

Subfect  and  the  Fee, 

2.  WJien  UrUechmcal  Expressions  wiU  supjify 

the  place  qflVoper  Words  of  Limitatiofu 

3.  An  Estate  in  Fee  may  he  raised  by  ImpU' 

cation, 

4.  Effect  of  subjecting  Lands  to  a  Charge, 

5.  When  a  Testator  directs  an  Act  to  be  dm 

which  a  Life  Estate  might  have  proved 
insufficient  to  accomplish, 

6.  Effect  of  a  Devise  in  Fee  upon  Trust  Estates* 

7.  Power  of  Disposition  over  the  Property. 


1.   What  Words  would  have  passed  both  the 
Subject  and  the  Fee, 

What  words  A  LEARNED  judge  oncc  Said  ( Wilmot^  J.  in  SetA 
ofp^&g  V.  Alberryy  Com.  337),  that  whenever  it  appeared 
j^^ttCT^  plainly  that  a  testator  intended  to  devise  a  fee^ 
of  devise  and  it  is  immaterial  what  words  he  makes  use  o£ 
tor'^faitOTSt  Hence  certain  words  have  been  permitted  nofc 
therein.  only  to  be  descriptive  of  the  subject,  but  also  to , 
embrace  all  the  testator's  interest  therein.  Thus 
^eitote»»  *^®  wov^  "  estate  "  (  Wilson  v.  Robinson^  2  Lev. 
sufficient  to  91,  1  Mod.  100  ;  Reoves  v.  Winnington,  3  Mod. 
pass  the  fee.  45  .  ^^^  ^    ^^^^  ^  228  ;  Moor  v.  Price, 

3  Keb.  49  ;  Carter  v.  Homer,  1  Show.  349 ; 
Lane  v.  Hawkins,  1  Show.  396;  BndgwAter 
{Countess  of)  v.  Bolton  {Duke  of),  1  Salk.  236  ; 
Hopewell  v.  Ackland,  ib,  239  ;  Murray  v.  Wise, 
2  Vem.  564  ;  Beachcroft  v.  Beachcroft,  ib,  690; 
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Shaw  V.  Bull,  12  Mod.  594  ;  CUffe  v.  Gibbons,    ^"^^• 
2  Lord  Raym.  1324  ;  ScoU  v.  Alherry,  Com.  ^V^^ 
837;  Barry  v.  Edgtoorth,   2   P.    Wms.    623  ;  iritAoWtror<fo 
C%€*fer  V.  Painter,  ib.  235  ;  Ibhetson  v.  ^ccA-  ^-^  «««««^ 
iw^A,  Cas.  temp.  Talb.   157  ;  Tanner  v.  Wise, 
ib,  284  ;    S.  C.  3  P.  Wms.  295  ;  Tuffnell  v. 
Page,  2  Atk.  38  ;   Timetoell  v.  Perkins,  ib.  102  ; 
-Rttfott/  V.  Pain,  3  i6.  486  ;  S.  C.  1  Ves.  sen.  10; 
BaiUs  y.  Gale,  2 1&.  48  ;  Macaree  v.  Tall,  Ambl. 
181  ;  Styles  dem,  RaymefU  v.  Waljord,  2  W. 
Blackst.  938  ;  Arminter's  case,  Lofiit,  95  ;  Ches- 
terton  y.    Chesterton,  ib.   100 ;    Holdfast  dem. 
Cowper  y.  Marten,   1   T.  R.  411  ;  Burhett  v. 
Chafman,    1    H.   Blackst.   2231  ;    Fletcher  v. 
SmUon,  2  T.  R.  656 ;  Doe  dem.  Morris  v.  Under- 
doum,  Willis,  296  ;  Doe  v.  Woodhouse,  4  T.  R. 
89  ;  D^  d;«».  Child  v.  fFr^M  8  t&.  64  ;  S.  C. 
1  Bos.  h  PulL  N.  R.  335  ;  Chichester  y.  Oxenden, 
4  Tamit,   176,  4  Dow.  92  ;  Uthwatt  y.  Bryant, 

6  Taunt.  317  ;  Jongsma  y.  Jongsma,  1  Cox,  362; 
jDoc  {fern.  Dacre  {Lady)  y.  Roper,  1 1  East,  518  ; 
A>e  <foi».  C%iW  y.  fFr^A^,  7  East,  259 ;  Price 
I.Gibson,  2  Eden,  115;  Roe  dem.  Allport  y. 
Bacon,  4  M.  &  S.  366  ;  Pettiward  y.  Prescott, 

7  Ves.  541  ;  Wilkinson  y.  Robinson,  1  Taunt.  & 
Brod.  172  ;  X>o«  d^.  P^ntoarc^^t  y.  Gilbert,  3 
Bro.  &  Bing.  85  ;  Charlton  y.  Taylor,  3  Ves. 
&  Bea.  160  ;  Gardner  y.  Harding,  3  Moore, 
^),  or  any  corresponding  term,  has  been  held 
Bofficient  to  pass  the  fee  ;  and  although  a  local  Local 
|4e8cription  be  added,  as  "  mj  estate  in  or  at  A."  ^^^^  to 
{Barry  v.  Edgeworth,  2  P.  Wms.  523  ;  Ibbetson  Jjieword 

T.  Beckwith,  Cas.  temp.  Talb.  157  ;  Tuffnell  y.  sufficient  to' 
iV,  2  Atk.  37  ;  Macaree  y.  TaU,  Ambl.  181  ;  SJ^^^^e 
Holdfast  dem.  Cowper  y.  Marten,  1  T.  R.  140  ;  subject. 
Doe  dem.  Child  y.  Wright,  8  T.  R.  64  ;  Uthwatt 
▼.  Bryant,  6  Taunt.  317  ;  Randall  v.  Tuchin, 
6  Taunt.  410;  Denn  dem.  Richardson  y.  Wood, 
1  Taunt  35);  or  "  my  estate  of  A.'*  {Chichestery. 
Oxenden,  4  Taunt.  176  ;  S.  C.  on  appeal,  4  Dow. 
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CMAF.V.   92;  Gardiner  Y.  Harding,  3  MooTe,  565;  Pdd^ 

'•«»~vg»  ward  V.  Prescott,  7  Ves.  541),  it  will  be  insuffi* 

wuhoyt%Dordt  dent  to  confine  the  devise  to  the  subject,  bolt  | 

0/  umutokm.  ^11  embrace  the  whole  of  the  testator's  intereali 

Additional    therein.    Neither  would  an  additional  descriptiot  | 

tothe wort  annexed  to  the  word  "  estate,"  have  restricte4j 

n^rtSrata"  ^^  general  import,  as  "  all  that  estate  I  bought 

tts  general     of  M.**  {Bailis  V.  6ra/e,  2  Yes.  sen.  48),  or  '^allmy 

^v^*^        freehold  estate,  consisting  of  thirty  acres  of  lan<V 

more  or  less,  and  all  erections  of  the  said  fain^ 

situate,*'  &c.  (  Gardinerv.  Harding^  3  Moore,  565)yi 

or  '*  all  mj  estate,  lands,  &c.  called  or  known  bfi 

the  name  of  the  Coal-yard,  in  the  parish  of  SU 

Giles,  London :"   {Roe  dem.   Child  v.  Wrighi^ 

V^^„  ,^  7  East,  259.)    The  word  "estates'*  in  ike  pluidi 

tbe  plural     uumb^,  whatever  doubt  may  once  haye  beeiii 

rS^^  entertained  on  the  subject  (as  to  which  see  Go(d%\ 

same  con-     w^n  V.   Goodwyny   1   Yes.  sen.  226),  it  is  novii 

^^m""   determined,  wiU  receive  the  same  construction 

"  ertate."     ^8  the  word  "  estate"  in  the  singular  :  (Jfac«f«Jr 

V.  Tail,  Amb.  181  ;  TUley  v.  <Si»ijwo«,  in  a  not* 

to  Fletcher  v.  Smitony  2  T.  K.  656  ;  FJeteberU 

Smitony  ib.  ;  Jongsma  v.  JongsmOy  1  Cox,  362 1 

Randall  v.   TwcAtn,  6  Taunt.  410;  Roedmi* 

Allport  V.  Bacony  4  Mau.  &  Selw.  366.)  t 

When  the         But  the  word  "estate,"  notwithstanding  ittii 

SrotopOTt'  comprehensive  import,  may  yet  be  restricted  to  nl 

of  the  word  more  limited  meaning  when  it  is  obvious  thal^ 

n^  be        such  was  the  testator's  intent.     Hence,  where  hft 

restricted,     confines  it  to  an  express  life  estate,  as  occiin«4 

in  the  case  of  Price  v.  Gibson  (2  Eden,  115)jl| 

where  the  testator  devised  all  his  estate  at  C.  H4I 

to  A.  for  life,  remainder  to  B.  and  C.  which  wii 

held  to  pass  a  life  estate  only  to  A.     So  where  4 

devise  was  of  "  my  real  estate  at  B."  with  linut»^ 

tions  in  strict  settlement:  {Hodges  v.  Middklo^ 

Doug.  415  ;  Bruce  v.  Bainbridgcy  5  Moore,  U 

^  ^^     1  Bro.  &  Bing.  123.)    The  word  «  estate  "  mf 

*^^he"      *^  ^^  restrained  to  mean  things  of  the  sama! 

restrained  to  kind  with  which  it  is  associated.     If,  therefor%' 
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H  be  coupled  with  articles  of  a  personal  kind,  it   Cha^^v. 
will  be  considered  to  relate  to  personalty  only.  Feemayp<m 
Hence,  where  a  testator,  after  a  specific  deyise  withma  wordt 
rf  a  real  estate  called  Whiteacre,  devised  "  all «/  »«««*««• 
fk^  residne  of  his  leases,    mortgages,    estates^  mean  things 
debts,  moneys,  and  other  goods,"  8ro.  the  word  SLportS** 
** estates"  was  held  to  be  confined  to  the  chattels  thowwith 
only:  {WUkinsan  v.  Merryland,  Cro.  Car.  447;  SSSJl^. 
8.  C.  I  Eq.  Ca.  Abr.   178.)    In    TimeweU  v. 
Ferkms  also  (2  Atk.  102)  a  limitation  of  '<  all 
other  the    rest,  residue,  and  remainder  of  mj 
utate,  consisting  of  ready  money,  plate,  jewels, 
ieases,  jadgments,  and  mortgages,"  was  confined 
to  the  kind  of  property  with  which  it  was  thus 
issociated,  and  of  which  the  testator  expressly 
itated  it  to  have  consisted.     Yet,  for  all  this,  the  J^JJ^  ^,. 
mere  circumstance  of  the  word  "estate"  being  «ociated with 
in  the  same  sentence  with  an  enumeration  of  ^^Jj^*?* 
^ttek,  will  not  so  inseparably  connect  itself  ^^^^^ . 
with  them  as  to  deprive  that  term  of  its  more  Si^rc  general 
iABnprehensive  signification.     K  inserted  so  as  s^tf^iflcation. 
lo  precede  the  enumeration,  it  may  yet  relate  to 
leal  estate  not  previously  disposed  of  {Fletcher 
T.  Smiton,  2  T.  R.  656 ;  Tanner  v.  Morse,  Ca. 
temp.  Talb.  284)  ;  and  even  if  inserted  after  an 
inttmeration  or  description  of  chattels  sufiicient 
lb  comprehend  the  whole  personal  property,  the 
imstruction  will  be  the  same,  and  when  thus 
lOEtended  to  real  estate  it  will  comprehend  the 
jttitire  interest  of  the  testator  therein  (  Terrell  v. 
^age,  1  Eq.  Ca.  Abr.  209,  c.  1 1 ;  Scott  v.  Al- 
herry,  Com.  337 ;  TUley  v.  Simpson^  stated  2  T. 
B.  659,  n. ;  Jongsma  v.  Jongsmc^  1  Cox,  362 ; 
\Poe  deni.  Evans  v.  Evans,  9  Ad.  &  Ell.  719), 
[upon  the  principle  laid  down  by  Lord  Chancellor 
l^bot  in  Ibhetson  v.  Beckwith  (Ca.  temp.  Talb. 
157),  where  he  says,  that  if  the  words  of  tha 
Will  be  general,  and  taking  the  testator's  words 
m  (me  sense  will  make  the  will  to  be  a  complete 
^position  of  the  whole ;  whereas,  taking  them 
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^"^^  ^-    in  another,  it  will  create  a  chasm,  they  shall  M 
Feema^pauUken  in  that  sense  which  is  most  likely  to 
,p^J|^  l^j^  agreeable  to  his  intention  of  disposing  of 
<^  KmitatioH.  whole  estate. 

otheTwords  The  word  "  estate  "  is  not  the  only  one  w 
vSSag  both  ^^  comprehend  both  the  subject  and  the 
the  subject  lute  interest;  for  the  word  "property,"  unli 
SitiSor?*  restrained  by  the  context,  will  be  of  equal  h 
interest.  with  the  word  "estate:"  {Doe  v.  Lainch' 
1 1  East,  290 ;  Doe  dem,  Dacre  v.  Rohuy  ih.  51! 
NichoUs  V.  Butchery  18  Ves.  193 ;  Roe  v.  Pt 
son,  16  East,  22 1 ;  Potion  v.  RandaUy  1  Jac. 
Walk.  189 ;  see  also  Doe,  lessee  of  Wall,  v.  La 
lands,  14  East,  371 ;  Noel  v.  Hoy,  5  Mad.  3i 
But  the  word  "property,"  like  the  word  "estat^ 
when  coupled  and  associated  with  chattels, 
be  construed  to  relate  to  personal  property  ool; 
{Bunny  V.  Rout,  7  Taunt.  79.)  A  reverdf 
{Bailis  V.  Gale,  2  Ves.  sen.  48),  or  remam< 
{Norton  v.  Ludd,  I  Lutw.  755)  may  also  be 
vised  by  those  appellations,  which  will  pass 
whole  interest  of  the  testator,  as  well  as 
subject.  So  a  devise  of  "my  moiety  of 
house  in  which  A.  lives,"  will  pass  the  absol 
interest  of  the  testator:  {Doe  dem,  Atkinson  t« 
Fawcett,  7  Law  T.  283.)  As  will  also  a  deviilj 
of  "all  my  right,  title,  and  interest"  {Cok  ti 
Rawlinson,  1  Lord  Raym.  331,  1  Salk.  234);  W 
"  all  my  part,  share,  and  interest "  {Andrew  t« 
SoutMiouse,  5  T.  R.  592) ;  or  "  all  I  am  worth'' 
{Huxtep  V.  Brooman,  1  Bro.  C.  C.  437,  citrf 
and  approved  of  by  Lord  C.  J.  Gibbs,  in  Doe  v. 
Rout,  7  Taunt.  81)  ;  or  "  all  that  I  shall  be  pos- 
sessed of,  real  and  personal"  {Pitman  v.  Stevent, 
15  East,  505  ;  mice  v.  mice,  7  Bing.  664  j 
Thomas  v.  Phelps,  4  Buss.  348) ;  or  "  whatever 
else  I  have  in  the  world,  not  before  disposed  (^" 
{Hopewell  v.  Achland,  Com.  164,  Cas.  temp. 
Talb.  286),  will  pass  the  fee-simple  in  the  pro- 
perty to  which  those  words  are  annexed.    But 
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i^  ijaust  at  the  some  time  be  kept  in  view,  that    c»»^v. 
^one  of  the  terms  last  alluded  to  will  pass  the  Fm  maifpau 
jfee,  unless  they  are  contained  in  the  devising  ^"Zd, 
Iclause  of  the  will.     K  used  simplj  in  the  intro-  <^  ummum, 
^ctory  clause,  they  will  not  (as  to  wills  made  Disttnctton 
jfrior  to  1838)  vary  the  construction  of  a  devise  ^JJJ^^ed 
afterwards  made,  if  the  expressions  in  the  de-  in  the  intro. 
^sing  clause  are  insufficient  to  carry  the  degree  deSSSg*"^ 
jf  interest  contended  for  :   {Loveacres  v.  Blight,  cjaoMsof  a 
Blow.   152 ;    Wright  v.  Russell,  cited  ib.  659 ; 
[fFright  v.  Wright,  2  Wils.  114;  Denn  v.  Gas- 
Corn.  659;  Eight  v.  Sidebottom,  Doug.  734.) 
d,  notwithstanding  an  estate  in  remainder  or  Effect  of 
version  will  pass  by  that  appellation,  yet  the  §®°*'^ij[jj^ 
ual  terms  ^^rest,  residue,  and  remainder,''  as 
delating  to  residuary  property  undisposed  of  by 
i  fte  will,  will  not  (except  as  to  wills  made  after 
,1838)  be  capable  of  enlarging  any  devise  of  real 
tate  to  wMch  they  may  relate,  beyond  a  mere 
e  interest :  {Canning  v.  Canning,  Mos.  240; 
enn  dem.  Moor  v.  Mellor,  5  T.  R.  502  i  Doe 
.  Small  V.  AUen,  8  T.  R.  147.)  The  word  "in- 
stance ^  is  sufficient  of  itself  to  pass  the  fee 
Widlake  v.  Harding,  Hob.  2 ;  Purefoy  v.  Rogers, 
2  Saund.  388),  as  is  also  the  word  "  fee-simple  " 
UBaker  v.  Raymond,  Anders.  51 ;  Bro.  Dev.  C. ; 
*lilb.  Dev.  18;  Perk.  s.  557);  but  the  word 
l"  hereditaments,"  though  strictly  applicable  only 
^to  an  estate  of  inheritance,  wiU  not  have  that 
i^ect  {Hopewell  v.  Achland,  Salk.  338 ;  Canning 
T.   Canning,  Mos.  240;  Doe  dem.  Palmer  v. 
Richards,  3  T.  R.  356) ;  neither  will  the  word 
''lands"  standing  alone  be  sufficient,  although 
Ae  word  "  freehold "  be  adjunct  to  it  {Lee  v. 
Withers,  T.  Jones,  10;    Wilson  v.  Robinson,  2 
Wilson,  91 ;  Denn  dem.  Moor  v.  Mellor,  5  T.  R. 
558 ;  Doe  dem.  Norris  v.  Tucher,  3  B.  &  A.  471 ; 
Doe  dem.  Ashley  v.  Baines,  2  C.  M.  &  R.  23) ; 
nor  win  the  word  "all,"  as  "I  give  all  to  A,"  be 
I  sufficient  to  comprehend  real  property.     {Bow- 
man V.  MUbanh,  1  Lev.  130.) 
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chat^v.        •pjjQ  ^Qy([  « effects"  is  a  term  of  rather  eqniTO- 
F»  mafpau  cbI  import,  jet,  upon  the  whole,  more  applicable 
tn/Aowl tocrdi  to  personal  than  to  real  property  (Camfiddy, 
qf  uv^n,  Gilbert,  3  East,  519 ;  Hick  v.  DHng,  2  Mau.  h 
When  the     Selw.  455 ;  see  also  Doe  dem.  Chilcot  y.  Whits, 
l^^.:*^i     1  East,  33 ;  Macnamara  v.   WhUworih  {Lard), 
puMthefee.  Ck)op.  241 ;  RawUngs  v.  Jennings,  13  Yes.  39); 
but  if  the  term  "  real"  (Doe  v.  Clark,  2  Bos.  & 
Pull.  N.  R.  243 ;  ffogan  dem.  WaUis  v.  Jackson, 
Cow.  29 ;  Doe  v.  Lainchbury,  11  East»  290),  or 
"  testamentary "  {Doe  dem,  Penwarden  v.  GH- 
bert,  2  Bro.  h  Bing.  85),  be  annexed  to  it,  or 
from  the  general  context  it  appears  that  the  tes- 
tator intended  to  apply  it  to  real  property,  thea 
not  only  will  it  be  allowed  to  pass  such  property, 
but  the  absolute  interest  therein  also  :   {Doe  y. 
Lainchbury,  1 1  East,  290.) 

2.    When  Untechnical  Expressions  toiJU  stq)pfy  die  \ 
place  of  Proper  Words  of  Limitation.        j 

Untechnical  There  are  also  some  instances  in  which  wordfti 
expressions  of  limitation,  although  not  technically  correct, 
cient  to  para  have  been  construed  according  to  the  intentioo, 
the  fee.  ^nd  have  been  held  to  pass  either  a  fee-simple  or 
a  fee-tail,  accordingly  as  such  intention  could  be 
collected  from  the  ordinary  and  general  import 
of  the  terms  employed.  Thus,  as  I  have  already 
remarked  {sup.  p.  311),  a  devise  to  a  man  in  fee- 
simple  would  pass  that  estate,  as  will  also  a  devise 
appointing  a  person  his  heir  {Ihkersa^s  case,  Bro. 
Dev.  38 ;  Taylor  v.  Webb,  Str.  301 ;  S.  C.  under 
the  name  of  Marrett  v.  Sly,  2  Sid.  75  ;  TOley  r. 
Collyer,  3  Keb.  589) ;  or  the  executor  or  execu- 
trix of  his  lands  {Doe  dem,  GiUard  v.  Gillard, 
5  B.  &  A.  785 ;  Doe  dem.  Crump  v.  SparkeSy 
1  Dow.  &  Ry.  497;  Noel  v.  Hoy^  5  Mad. 
Rep.  38;  Hickman  v.  Hazlewood,  6  Ad.  &  £11 
167);  or  devising  to  a  man  in  perpeiuum  (2 
Blac.  Com.  108),  or  for  ever  ( WkiH$ig  v-  WU- 
kins,   8    Viner's  Abr.   208  ;    S.   C.    1    Bulsfar. 
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219  ;  Heath  v.  ffeaih,  1  Bro.  C.  C.  148)  ;  or  c»^j^v. 
^^  to  a  man  and  his  blood,"  for  the  blood  rans  ^MmoyfOM 
throngh  the  collateral  heirs  as  well  as  the  lineal  wiSoiwordi 
(Co.  Litt.  6  ;  1  Prest.  Estates,  84),  will  pass  ^  ««;«f*« 
the  fee-simple.  Whether  a  devise  to  a  man  and 
his  posterity  will  pass  the  fee  or  an  estate  tail,  is 
a  doubtful  point,  though  it  seems  clear  that  a 
devise  to  a  man  et  semino  suo  will  pass  an  estate 
tail.  A  devise  to  a  man  and  his  heir  in  the 
singular  number  (1  Roll  Abr.  833  ;  Flow.  288  ; 
Snell  V.  Retut,  2  Atk.  645)  ;  or  to  a  man  or  his 
heirs  (Doe  v.  Stenlake^  3  East,  615,)  will  pass 
the  fee,  though  a  limitation  in  a  deed  in  the  same 
terms  would  not  have  passed  more  than  a  life 
estate  (5  Co.  112;  Chapman  v.  DaUon^  Plow. 
286)  ;  and  a  limitation  to  A.  and  his  heirs, 
male  or  female,  which  in  a  deed  would  have 
passed  a  fee  simple  {Abraham  v.  Twig^  Cro. 
Eli2.  478  ;  Idle  v.  Cook)^  when  contained  in 
a  will,  wMl  pass  an  estate  tail:  (Blaxton  v. 
Stone,  3  Mod.  133  ;  Denn  v.  Slater,  5  T.  B. 
434.)  A  devise  to  A.  and  his  heirs  for  their 
lives  will  vest  the  fee  in  A.  because  there  can- 
not be  a  succession  of  heirs  for  life  estates 
{Doe  V.  Stenlahe,  supra) ;  bat  a  devise  to  a  man 
and  his  assigns  will  pass  an  estate  for  life  only 
(Fisher  v.  Nkholls,  3  Salk.  139),  where  the  wiU  is 
made  prior  to  1838 ;  but  a  devise  in  those  terms 
in  a  will  made  subsequently  would  create  an  estate 
in  fee-simple.     (Stat.  1  Vict.  c.  26,  s.  28.) 

3.  An  Estate  in  Fee  may  he  raised  by  Implication, 

In  some  cases  the  fee  will  pass  by  implication  what  ex- 
— one  instance  is  where  an  estate  is  devised  to  KtSSmt  ^ 
one  generally  without  words  of  limitation,  and  is  to  raiie  a  cm 
finiited  over  on  the  contingency  of  the  first  de-  SSif***"**' 
visee's  dying  under  the  age  of  twenty-one  years 
(Fowler  v.  Bachtpell,  Com.  353  ;   Moone  dem. 
Fogg  v.  Heaseman,  Wils.  38  ;  Toovey  v.  Bassett, 
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OuAP^v.    iQ  £ng^^  4gQ^  .  £qp  where  an  estate  is  directed 
Fe€  maifpoM  to  be  taken  from  an  institute  upon  a  contingency 
feithtyut  words  that  does  not  happen,  it  shall  not  be  taken  away 
of  Kmitation,  \^j  ^ny  Other  circumstance  ;  and  as  it  appears 
that  the  estate  of  the  devisee  is  to  determine 
only  in  the  event  of  his  death  under   ago,  the 
intent  of  the  testator  will  be  construed  to  mean 
that  the  first  devisee  should  have  the  fee.    Nor 
will  the  circumstance  of  the  first  devisee  being 
the  heir-at-law  of  the  testator  be  sufficient  to 
vary  this  construction  :  {Frogmorton  dem,  Bram- 
ston  V.  JHbUidat/,  1  Blac.  Bep.  536.)     But  if  the 
limitation  over  had  been  in  case  the  first  devisee 
should  die  without  issue,  he  would  then  have 
taken  an  estate  tail  only  :  {Dvtton  v.  Engran^ 
Cro.  Jac.  427 ;  Roe  v.  Scott  and  Smarts  Feame 
C.  K.  473,  n.  ;  Doe  v.  Fyldes,  Cow.  833 ;  Brkt 
V.   Smithy   Willes,  1  ;  Denn  v.    Slatery  5  T.  R 
336  ;  Fenny  v.  Agar^   12  East,  258  ;  Dansey 
V.    Griffith^  4  Mau.   8c  Selw.  61  ;  Raggett  v. 
BeeUtie,   5  Bing.  243.)     And  even   where  the 
words  of  limitation    are  sufficient,  to  pass  an 
estate  in    fee -simple,    as  a  devise  to    A.  his 
heirs  and  assigns,  subject  to  a  charge,  it  may 
nevertheless  be  reduced  to  an  estate  tail,  by  a 
limitation  over  on  failure  of  his  issue,  or  heirs  of 
his  body  :  {Dutton  v.  Engram^  Cro.  Jac.  427  ; 
Roey.  Scott  and  Smarty  Easter,  12  G^o.  3 ;  Feame 
C.  K.  473,  n.;  Roe  v.  Avis,  6  T.  R.  605.) 
^ffwtedT        Previously  to  the  late  act  1  Vict  c.  26,  it  was 
recent  Will    considered  as  a  settled  rule  of  law  that,  in  order 
^^^'  to  reduce  a  devise  to  a  man  and  his  heirs  to  an 

estate  tail  by  means  of  a  limitation  over  on  failure 
of  issue  in  the  first  taker,  the  failure  of  issue 
contemplated,  must  have  been  an  indefinite 
failure  ;  for  where  the  dying  without  issue  was 
confined  to  the  period  within  which  an  executory 
devise  may  be  limited  to  take  effect,  viz.  twenty- 
one  years  after  the  lifetime  of  a  person  or  persons 
in  being,  the  first  devisee  would  have  taken  an 
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estate  in  fee,  subject  to  a  limitation  over  by  way    ^'^^'  ^' 
of  executory  devise.     Thus  in  Pells  v.  Brown  ^^  mavpau 
(Cro.  Jae.  690),  where  a  testator  devised  to  his  withotu  word* 
son  B-  and  his  heirs  for  ever,  but  if  he  died  ^^  umaatum. 
without  issue  living^  then  A.  was  to  have  those 
lands  to  him  and  his  heirs  for  ever  ;  it  was  ad- 
judged that  B.  took  an  estate  in  fee-simple,  and 
that  the  limitation  over  to  A.  was  good  by  way 
of  executory   devise :    (see    also    Hofibury  v. 
CockereU,  1  Roll.  Abr.  836  ;  Porter  v.  Bradley, 

3  T.  B.  143  ;  Doe  dem.  Bamfield  v.  Wettan,  2 
Bos.  &  Pull.  324  ;  Sheers  v.  Jeffery,  7  T.  R. 
589  ;  Doe  dem.  Smith  v.  Webber,  1  B.  &  A. 
713  ;  Doe  dem.  King  v.  Frost,  3  B.  &  A.  646.) 
When,  therefore,  it  appeared  from  the  general 
language  of  the  will  that  the  devise  over  was 
only  to  take  effect  on  an  indefinite  failure  of  issue 
of  the  first  taker  to  whom  the  property  was 
devised  in  terms  in  other  respects  sufficient  to 
have  passed  the  fee,  such  first  devisee  would  have 
taken  an  estate  tail  (Dutton  v.  Engram,  Cro. 
Jac  427  ;  Roe  v.  Scott  and  Smarts  Fearne 
C.  R.  473,  n. ;  Doe  v.  Fyldes,  Cow.  833 ;  Walter 
V.  Dretc,  Cow.  372  ;  Roe  v.  Avis,  6  T.  R.  606  ; 
Fenny  v.  Agar,  12  East,  268 ;  Dansey  v.  Griffith, 

4  Man.  &  Selw.  61) ;  and  where  it  was  restrained 
to  his  leaving  no  issue  at  the  time  of  his  own 
death,  he  would  have  taken  an  estate  in  fee- 
simple,  subject  to  a  limitation  over  by  way  of 
executory  devise  :  {Pells  v.  Brown,  Cro.  590  ; 
Hanbury  v.  Cockerell,  1  RolL  Abr.  836,  pi.  4  ; 
Porter  v.  Bradley,  3  T.  R.  143  :  Doe  dem.  Bam- 
£eld  V.  Wetton,  2  Bos.  &  Pull.  324  ;  Sheers 
V.  Jeffery,  7  T.  R.  789  ;  Eastman  v.  Baker, 
I  Taunt.  174  ;  Doe  dem.  Smith  v.  Webber,  I 
B.  &  A.  713;  Doe  dem.  King  v.  Frost,  3  ib.  546; 
Glover  v.  Monckton,  3  Bing.  15  ;  Goldin  v 
Lakeman,  2  B.  &  Ad.  30.) 

Thus  stood  the  law  previously  to  the  recent  ^i*®^*"^." 
statute,  I  Vict.  c.  26,  and  so  it  still  remains  with  newWiiiA  - 
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chap^  V.  jj^pg^,^  ^Q  ^iia  made  previously  to  that  period  j 
Fte  may  pan  but  with  respect  to  those  made  subsequenUj,  the 
Jihoutwordt  29th  section  of  the  act  has  thrown  considerable 
of  umtation,  doubt  upou  the  matter.  That  section  enacts, 
'^  that  in  any  devise  or  bequest  of  any  real  or 
personal  estate,  the  words  ^  die  without  issue,'  oc 
'  die  without  leaving  issue,'  or  ^  have  no  issue,'  or 
any  other  words  which  may  import  either  a  want 
or  failure  of  issue  of  any  person  in  his  lifetime, 
or  at  the  time  of  his  death,  or  an  indefinite  failura 
of  his  issue,  shall  be  construed  to  mean  a  want  of' 
failure  of  issue  in  the  lifetime,  or  at  the  time  of 
the  death  of  such  person,  and  not  an  indefinite, 
failure  of  his  issue,  unless  a  contrary  intention  shall 
appear  by  the  will,  In/  reason  of  such  persm- 
having  a  prior  estate  tail,  or  a  preceding  g^ 
being  tcithout  any  implication  arising  from  such 
words,  a  limitation  of  an  estate  tail,  to  such  per- 
son, or  issue  otherwise.  Provided  that  this  act  shall 
not  extend  to  cases  where  such  words  as  afore- 
said import,  if  no  issue  described  in  a  preceding 
gift  shall  be  bom,  or  if  there  shall  be  no  issue 
who  shall  live  to  attain  the  age,  or  otherwise 
answer  the  description  required  for  obtaining  a 
vested  estate  by  a  preceding  gift  to  such  issue." 
A8  to  con-  Now,  as  the  above-mentioned  act  confines  the 
atruction  of  import  of  the  terms  "  dying  without  issue "  to 
« dying  with-  the  death  of  the  party,  it  seems  to  follow,  up(Xi 
out  issue."  ^jj^  authority  of  the  cases  in  which  the  dying 
without  issue  has  been  construed  to  relate  to  that 
period  (Pells  v.  Brown,  Cro.  Jac.  590  ;  S.  C  1 
Eq.  Ca.  Abr.  187  ;  HanburyY.  CochereU,  1  Roll 
Abr.  835,  pi.  4  ;  Porter  v.  Bradley,  3  T.  R 
143  ;  Doe  dem.  Bamfield  v.  Wetton,  2  Bos.  & 
PuU.  324  ;  S/teers  v.  Jefery,  7  T.  R.  589 ; 
Eastman  v.  Baher,  1  Taunt.  174 ;  Doe  dm- 
Smith  V.  Webber,  1  B.  &  A.  713  ;  Doe  dem. 
King  v.  Frost,  3  ib,  546  ;  Glover  v.  Mofieklon, 
3  Bing.  13  ;  Goldin  v.  Laheman,  2  B.  fr  Ad. 
30  ;  Stevens  v.  Glover,  C.  P.  Apr.  1845),  that 
if  the  preceding  words  of  limitation  were  sufficient 
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to  pass  the  fee,  a  limitation  over  in  default  of  ^■:!^^' 
issne  would  not,  as  to  wills  made  subsequently  to  J^  ma^pau 
the  operation  of  the  act  now  under  discussion  w^^Aoirtiwrdf 
(3l8t  Dec.  1837),  create  an  estate  tail,  but  an  es-  <triimuatum. 
tate  in  fee-simple,  subject  to  a  limitation  over  bj 
way  of  executory  devise :  (Stevenson  y.  Glover, 
C.  P.  April  23,  1845.)  But  where  the  limitation 
over  is  in  default  of  issue,  where  the  devisee  has 
an  estate  for  life  limited  in  express  terms,  it 
becomes  a  far  more  doubtful  matter.  It  appears 
from  the  words  of  the  act,  that  under  a  limitation 
to  one  for  life,  and  if  he  should  die  without  issue 
then  over,  the  first  devisee  will  only  take  a  life 
estate  ;  although,  as  the  law  stood  previously,  he 
could  have  taken  an  estate  tail  by  implication,  in 
consequence  of  the  limitation  over  in  case  of  his 
dying  without  issue.  Now  the  saving  clause  to 
the  section  above  alluded  to  will  not  permit  an 
implication  arising  from  the  words,  *'  dying  with- 
out issue,"  to  be  construed  as  an  indefinite  failure 
of  issue,  and  by  thus  restricting  the  limitation 
over  the  first  devisee  would,  it  seems,  take  a 
mere  life  interest,  and  no  more :  (  Walter  v.  Drew, 
Com.  372.)  Assuming,  therefore,  that  the  first 
devisee  takes  only  a  life  estate,  are  his  issue  to 
take  anything  ?  And  if  so,  what  ?  It  should 
seem  that  they  would  take,  and  in  fee-simple. 
There  appears  to  be  quite  enough  to  raise  an 
estate  in  them  by  implication.  A  limitation  to 
the  issne  of  A.  where  they  took  as  a  class  as 
purchasers,  would  even  before  the  act  have  given 
to  every  single  individual  answering  that  des- 
cription a  life  interest  (Cook  v.  Cook,  2  Vem. 
S4o) ;  and  as,  by  the  28th  section,  a  devise 
without  any  words  of  limitation  will  pass  the  fee, 
the  life  interest  they  would  formerly  have  taken 
^  will,  by  the  act  now  under  discussion,  be  extended 
to  an  estate  in  fee-simple,  which  it  seems  the  issue 
would  take  per  capita  as  joint  tenants,  upon  the 
long-established  principle,  that  where  an  estate 
is  given  to  a  plunility  of  persons  without  adding 
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Aa  toft 
limitatioii 
over  ftfter 


^'J^^'  any  restrictive,  exclusive,  or  explanatory  words, 
^' *"*»«**  it  makes  them  immediately  joint  tenants :  (2  Blac 
t»uh(mtm>rtu  Com.  180.)  But  whcrc  lands  are  simply  devised 
of  umotMon.  ^^  ^  ^j^j^  ^  limitation  over  to  B.  in  case  he  slifdl 

die  without  issue,  there  seems  to  be  no  doubt 
but  that  A.  will  take  an  estate  in  fee-simple 
subject  to  a  limitation  over  to  B.  by  way  of 
executory  devise  in  case  A.  should  leave  no  issue 
at  his  death. 

It  may  be  proper  to  observe  that  the  new 
Will  Act  is  silent  upon  the  subject  of  a  dying 
out"heirii**^'  ^ithout  hcirs  generally,  which,  being  an  event 
generally,     bcyoud  what  the  law  permits  for  the  vesting  of 
an  executory  devise,  would  be  void  for  remote- 
ness.    The  only  exception  to  this  rule  is,  where 
the  person  to  whom  the  limitation  over  is  made 
is  a  relation  of  and  capable  of  being  the  collateral 
heir  of  the  first  devisee,  for  then  the  first  devisee 
would  be  construed  to  take  an  estate  tail  only, 
and  the  limitation  over  would  be  good  ;  because 
the  latter  limitation  plainly  denotes  that   only 
lineal  heirs  could  have  been  intended,  as  the  first 
devisee  could  not  have  died  without  heirs  as  long 
as  the  remainder-man,  or  any  of  his  lineal  heirs 
existed  :  {Morgan  and  Wife  v.  Griffithy  Cow. 
224  ;   Tyte  v.  Willis,  Ca.  temp.  Talb.  1  ;  Brice 
V.  Smith,  Willes,  1  ;  and  see  Preston  dem,  Eagle 
V.  Funnell,  ib.  164.)    But  to  have  this  operation, 
the  person  to  whom  the  estate  was  limited  over 
must  not  only  be  a  relation,  but  also  a  relation  of 
that  character  as  could  have  inherited  from  the 
first  taker  (Attorney- General  v.  GiU,  2  P.  Wms. 
369)  ;  consequently,  prior  to  the  late   statute, 
3  &  4  Will.  4,  c.  1 66,  if  the  person  to  whom  the 
land  were  devised  over  had  been  of  the  half-blood 
to  the  first  devisee,  and,  as  such,  incapable  of 
inheriting,  it  must  have  been  considered  in  the 
same  light  as  a  devise  over  to  a  stranger  ( 7Y/- 
bury  V.  Barbat,  3  Atk.  617  ;  1  Ves.  89) ;  con- 
sequently, the  first  taker  would  have  taken  a 
fee-simple  absolute,  and  the  limitation  over  would 
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kave  £uled  for  remoteness.      These  cases  also   ^"^^* 
afford  an  example  in  support  of  the  proposition  ^^I^J^ 
I  have  before  sJluded  to,  that  the  same  wards  will  wohoutwordt 
have  a  different  operation  when  applicable  fo  <i^ '"waation. 

persons  standing  in  a  particular  degree  of  rela- 
tionship to  each  other,  than  they  would  when 
applied  to  strangers. 

It  will  be  proper,  however,  to  remark  here,  Distincuon 
that  the  distinction  between  a  brother  of  the^*^]^^ 
half  blood  and  one  of  the  whole,  is  now  very  whole  bUwd 
justly  and  happily  exploded;  so  that  now  a  brother  exploded, 
of  the  half  blood  will  be  entitled  to  inherit  next 
after  any  relation  in  the  same  degree  of  the  whole 
blood,  and  his  issue,  where  the  common  ancestor 
shall  be  a  male,  and  next  after  the  common 
ancestor,  where  such  common  ancestor  shall  be  a 
female.     (Stat.  3  &  4  WiU.  4,  c.  106,  s.  9.) 

An  estate  may  also  arise  by  implication,  by  whenesutes 
reason  of  words  of  direct  and  immediate  reference  iSpiiolSonT 
to  other  devises  in  the  same  will. 

Thus  in  Doedem.  Wight  v.  CundaU  (9  East,  400)  ^^{^ 
atestator  devised  thus: — ''  I  give  and  bequeath 
unto  the  two  children,  Elizabeth  and  Jemima, 
daughters  of  my  brother,  William  Wight,  deceased, 
the  first  four  freehold  houses  next  my  dwelling, 
built  by  me  in  1770,  when  they  have  attained 
the  age  of  twenty-one  years  ;  but  the  executor 
or  executrix  shall  be  accountable  for  the  profits 
of  the  said  houses  until  the  said  children  attain 
the  aforesaid  age  of  twenty-one,  or  day  of  mar- 
riage ;  but  if  either  of  them  should  die  before 
the  age  of  twenty-one  years,  then  the  survivor 
shall  be  heir  to  the  other  two  houses.  Likewise 
I  give  and  bequeath  to  the  two  children,  Robert 
and  Rebecca,  son  and  daughter  of  my  late  brother 
Robert,  deceased,  the  next  four  houses  adjoining 
the  same,  on  the  same  conditions  as  my  brother 
WiUiam  Wight's  children."  It  was  held  that 
the  fee  passed,  which  would  go  over  to  the  sur- 
vivor in  case  one  died  under  twenty-one,  and  ^ 
would  descend  or  be  disposable  if  he  died  attain- 
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Chappy,   j^g  twenty-one  ;  and  that  a  devise  qf  the  other 
Fmmaifpau  land  to  the  two  children  of  Robert  on  the  same 
wwHoivordi  conditions  as  his  brother  William's  children^  teas 
of  Hmitation.  fQ  receive  a  similar  construction. 
When  ft  i«-        So  where  a  testator  refers  to  a  particular  per- 
^5^^  *  son  as  his  heir,  though  mistaken  as  to  the  feet, 
hftirmay      guch  reference   will  be  sufficient  to  create  an 
2u^e^      estate  bj  implication  to  the  party  referred  to, 
impUcation.  without  any  words  of  express  devise.     As  in 
TiUey  v.  CoUyer  (3  Keb.  589),  where  a  testator, 
having  issue  by  C.  three  daughters,  S.,  A.,  aiid 
E.,  devised  to  C.  for  life  all  his  freehold  where- 
ever,  until  S.  his  heir  came  to  twenty-one,  pay- 
ing to  the  heir  10*.  during  the  term,  and  to  the 
rest,  after  fifteen  years  old,  20*.  apiece,  and  the 
heir  to  pay  to  A.  and  E.  100/.  a-piece,  AOL  at  the 
decease  of  the  wife,  &c.  and  if  S.  his  heir,  died 
without  heii'  before  twenty-one,  so  that  the  lands 
descended  and  fell  to  A.,  then  A.  to  pay  to  E. 
&c. ;  Lord  C.  J.  Hale  said,  that  notwithstanding 
the  testator  was  mistaken  in  his  intent  that  his 
eldest  daughter  was  his  heir,  he  intended  his 
lands  should  go  according  to  that  mistake  ;  there* 
fore,  albeit  there  was  no  express  devise  to  S. 
yet  she  being  named  his  heir  was  sufficient  to 
exclude  the  rest  and  make  her  sole  heir :  (See 
wjena        also  Tavhr  v.  Webb,  Str.  301.)     And  if  a  tes- 
a  disposition,  tator  should  refer  to  a  disposition  made  by  him, 
madTirin  ^  when,  in  fact,  he  has  not  made  any  such  disposition 
raise  an        at  all,  a  dcvisc  may  still  arise  by  impHcation. 
fmpJtea^on.  Bibin  V.  Walker  (Ambl.  661)  is  a  case  of  this 
description.     In  that  case  a  testator  bequeathed 
one  moiety  of  certain  leasehold  estates  to  E.  G. 
and  if  she  should  die  before  twenty-one,  to  G.  S. ; 
and,  if  he  should  die  before  a  certain  event,  to 
another  person,  and  after  her  death,  to  A. ;  and 
provided,  that    in  case  A.  should  die  without 
issue,  and  E.  G.  or  G.  S.  should  be  then  living, 
or  either  of  them,  the  said  moiety  of  his  leasehdid 
messuages  before  given  to  the  said  A.,  should  go 
to  E.  G.  and  G  S.  :  Sir  T.  Sewell,  M.  R.  said, 
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tbfft  as  there  could  be  no  doubt  of  the  intention,    ^"^^-  ^  • 
and  the  words  of  gift  being  omitted  bj  mistake,  ^««  maifpau 
the  court  would  supply  them,  and  would  implj  wuhmwrd» 
a  gift  to  A.  and  her  issue,  with  contingent  limi-  <>/  nmuatum, 
tations  over.     But,  generall j  speaking,  a  mere  Mer«  redtai 
recital  to  give,  without  more,  wUl  not  amount  to  ta<Sp5>ic 
a  gift  or  demonstration  of  an  intent  to  give,  of  creating 
Thus,  where  B.  by  his  will,  reciting  that  he  was  SpuSltttS^ 
entitled  for  life  under  the  will  of  A.  to  the 
advowson  and  rectory  of  D.  with  remainders 
over,  '^  subject  to  a  direction  in  the  said  will  that 
my  brother  J.  D.  shall  be  presented  to  the  said 
rectory  when  it  shall  next  become  vacant,  which 
it  is  my  wish  may  be  complied  with  ;  now  I 
hereby  declare  it  to  be  my  desire  and  earnest 
wish,  that  in  case,  upon  the  vacancy  of  the  said 
living,  the  said  J.  D.  shall  not  be  then  living,  or 
in    case    the  said  rectory  shall   again    become 
vacant^  after  the  said  J.  D.  shall  have  been  pre- 
sented to  and  accepted  said  presentation,  then  ** 
A.  P.  was  to  be  presented.     The  fact  was,  that 
under  the  will  of  A.,  J.  D.  was  only  entitled  to 
the  presentation  on  a  contingency  which  had  not 
happened.     A  question  then  arose,  whether  the 
expressions  in  the  wiU  of  B.  raised  a  gift  by 
implication    so  as  to  put   the  persons  actually 
entitled  under  it  to  their  election  ;    and  Lord 
Eldon,  upon  the  grounds  above  alluded  to,  decided 
that  they  did  not. 

In  order  to  effectuate  the  intention  of  the  tes-  The  same 
tator,  the  same  words,  when  applied  to  different  JSme"*^ 
kinds  of  property,  may  receive  a  different  con-  *^^^°*^{j^ 
strnction  with  respect  to  the  one  from  what  to  ^CTent 
they  would  when  applied  to  the  other.     Hence,  ^^J., 
a  Umitation  in  the  same  terms  which  when 
applied  to  freehold  property  would  have  been 
considered  to  imply  an  indefinite  failure  of  issue, 
when  applying  to  leaseholds  has  been  construed 
to  mean  a  dying  without  issue  at  the  death  of 
the  first  taker.     The  reason  for  adopting  this 

p  3 


322  INVESTIGATION  OP   THE   TITLE 

Chap.v.   construction  is  to  give  effect  to  the  limitation 
ret  meipau  over,  which  could  not  take  effect  in  the  case  of 
iJoMUwordi  l6*s®liol<i  property  if  the  limitation  over  were  only 
qf  limitation,  to  take  cfPcct  ou  an  indefinite  failure  of  issue  in 
the  first  taker  ;  for  that  would  have  been  suffi- 
cient to  confer  an  estate  tail  upon  him  in  the 
case  of  freeholds,  and  would  thus  have  brought 
the  limitation  within  the  long-established  rule 
that  where  personal  estate  is  b^ueathed  in  terms 
that  would  have  passed  an  estate  tail  in  freehold 
property,   it  will  pass  the  absolute  interest  in 
leaseholds  ;  the  consequence  of  which  would  be, 
that  all  the  ulterior  limitations  would  be  vmd. 
In  order,  therefore,  to  support  these  latter  inte- 
rests, the  courts  have  adopted  the  principle  above 
laid  down. 
Forth  V.  The  authority  which  best  illustrates  this  doc- 

chapman.     ^^^^  |g  jTarth  V.  Oiapman  (1  P.  Wms.  663). 

In  that  case,  a  testator  being  possessed  of  free- 
hold and  leasehold  property,  devised  the  residue  of 
his  real  and  personal  estate  to  his  nephews  W.  and 
G.,  and  if  either  of  them  should  depart  this  life  and 
leave  no  issue  of  their  respective  bodies,  then  he 
gave  the  said  premises  to  D.  Lord  Parker  here 
observing  that  the  devise  carried  a  freehold  as 
well  as  a  leasehold  interest,  nevertheless  thought 
it  might  be  reasonable  enough  to  take  the  same 
words  in  different  senses  as  to  the  two  different 
estates ;  and  that  as  to  the  freehold,  the  construc- 
tion should  be  that  if  W.  or  Gr.  died  without 
issue  generally,  and  as  to  the  leasehold,  the  same 
words  might  be  construed  to  mean  a  dying  with- 
out issue  living  at  the  death :  (Feame  C.  R.  476; 
Harris  v.  Lincoln  {Bishop  of)^  2  P.  Wms.  140.) 
But  since  the  statute  1  Yict.  c.  26,  it  seems  that 
the  dying  without  issue  would,  in  a  devise  subse- 
quent to  1887,  be  confined  to  the  death  of  the 
first  taker  in  the  freehold,  as  well  as  in  the  lease- 
hold property  (sect.  29) ;  and  see  sup.  pp.  315, 
319. 
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Chap.  V. 


4.  Effect  oj  subjecting  Lands  to  a  Charge,       ^?»T2^ 

viOiioutwordt 

When  lands  are  devised  to  a  person  without  </  nictation. 
words  of  limitation,  charged  with  the  payment  when  a 
of  a  sum  in  gross  {ColUer^s  case,  Cro.  EUz.  878  ;  ^SlStote 
Frank  v.  Z««,  2  Show.  38  ;  Bead  v.  HatUm,  2  win  convey 
Mod.  2S)i  or  of  debts  and  legacies  {Doe  dem.    *  **' 
Palmer  y.  Richards,  3  T.  R.  356 ;  Doe  dem. 
WhiUey  y.  Holmes,  8  T.  R.  1)  ;  or  of  an  annual 
sum  {Webb  v.  Hearing,  Cro.  Jac.  114  ;  Spicer 
Y.  Spicer^  ib.  627  ;  jReoif  y.  HaUon,  2  Mod.  25 ; 
iSi»t^  Y.  Tendall,  2  Salk.  685  ;  Jenkins  y.  Jen- 
^ww,  Willes,  635  ;   Badeley  y.  LeapingweU,  3 
Bur.  1553  ;  Goodright  dem.  Baker  y.  Stacker, 
5   T.   B.    13 ;    Andrew   SotUhhouse,  ib.   292 ; 
Frogmorton  y.  HoUiday,  3  Bur.  1618)  ;  or  the 
devisee  is  to  give,  or  relinquish  a  benefit,  or  to 
release  a  debt,  or  to  buj  an  estate  for  another,  he 
will  take  an  estate  in  fee  simple  (2  Rep.  21  ;  6 
Rep.  16  ;   1  Roll  Abr.  834  ;  Green  v.  Arm- 
9tiiid,  Hob.  65i)  ;  and  it  will  make  no  difference 
whether  the  charge  am'ounts  to  the  annual  rent 
or  value  of  the  land  or  not  (  Webb  v.  Hearing, 
Cro.  Jac.  415  ;  Smith  v..  Tendall,  2  Salk.  685)  ; 
or  the  payment  is  only  to  continue  during  the 
life  of  another  (Jenkins  v.  Jenkins,  Willes,  635  ; 
Badeley  v.  LeapingweU,  3  Bur.  1533 ;  Good- 
right  dem.  Baker  v.  Stacker,  5  T.  B.  12  ;  Frog^ 
morion  v.   HoUiday,   3    Bur.    1618) ;    for  the 
devise  will  be  intended  to  have  been  designed 
for  the  benefit  of  the  devisee  ;  and  if  he  had  an 
estate  for  life  only,   he  might  die  before  he 
received  the  amount  of  the  charges,  and  conse- 
quently might  be  a  loser.     But  where  the  devisee  ^^  * 

%~i  A     n   1  t  /%  ciuurgc  on 

was  only  to  pay  out  of  the  rents  and  profits  gene-  real  estate 
rally,  or  when,  or  as,  or  after  they  were  received,  Srry  the 
it  was  considered  unnecessary  to  extend  the  f««- 
intention  of  the  testator  beyond  the  words  of  the 
will ;   consequently,  he  would  have  taken  no 
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chaf^v.  njQpg  |;)j|m  1^  lifg  estate ;  and  the  construction 
F»  mat  pan  was  the  same  where  he  was  not  to  take  until  after 
iviMottf word* the  charges  were  satisfied:  (Dickens  y.  Mot' 
of  umuatian.  gj^u^  Qro.  Eliz.  330  ;  Deacon  v.  Marsh,  Moor. 
594  ;  Faiffax  v.  fferon.  Pre.  Cha.  67  ;  Canning 
y.  Canning,  Mos.  240  ;  Merson  y.  Blackmorey 
2  Atk.  341 ;  2>enn  dem.  Moor  v.  ifeZ^,  5  T.  K 
558  ;  Doe  dem.  Small  v.  AUen,  8  T.  B.  497  ; 
Doe  dem,  Bowes  v.  Blochett,  Cow.  235  ;  Doe 
dem.  Briscoe  y.  Clark,  2  Bos.  &  Pull.  N.  R. 
343  ;  Goodtitle  dem,  Paddy  y.  Maddem,  4  East, 
496  ;  Doe  dem,  Ja^ikson  y.  Ramsbottom,  3  Mau. 
&  Selw.  516.)  And  if  the  charge  is  in  a  dis* 
tinct  clause,  without  any  direction,  eithex  ex- 
pressly, or  by  construction,  that  the  deyisee  is 
personally  liable,  a  deyise  in  fee  would  not  be 
implied  ^m  such  a  charge.  As,  where  a  deyise 
was  to  A.  and  B.,  except  201,  to  be  paid  out  of 
E.'s  part  of  the  lands,  it  was  held  to  pass  an 
estate  for  life  only  ;  this  being  no  charge  on  the 
estate  in  the  hands  of  the  deyisee,  but  a  charge 
antecedent  to  it :  {Roe  y.  Dow,  3  Mau.  h  Selw. 
518  ;  see  also  Doe  dem,  Briscoe  and  Wife  v, 
Clark,  2  Bos.  &  Pull.  N.  R.  343  ;  Compton  y. 
Compton,  9  East^  267.)  And  eyen  where  there 
is  a  personal  charge  on  the  deyisee,  a  testator 
may  neyertheless  restrict  the  interest  to  a  lesser 
estate  than  a  fee,  as  by  limiting  his  estate  ex- 
pressly for  life,  or  in  tail ;  and  eyen  a  devise  to 
a  man,  his  heirs  and  assigns,  subject  to  a  charge^ 
may  be  reduced  to  an  estate  tail  by  a  clause 
which  introduces  another  gift  to  commence  on 
his  death  without  issue.  But  this,  it  seems,  it 
will  not  do  as  to  wills  made  after  1837  ;  because, 
by  the  express  words  of  the  new  Will  Act  (sect. 
29),  the  dying  without  issue  must  be  construed 
as  dying  without  issue  at  the  time  of  the  death 
of  the  party,  which  will  create  an  estate  in  fee, 
subject  to  a  limitation  oyer  by  way  of  executory 
deyise,  instead  of  an  estate  tail  with  a  remainder 
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over,  which  it  most  have  heen,  had  the  limita-    ^^"^v. 
tion  been  construed,  as  it  was  formerly,  to  mean  ''^'^'Jg?" 
an  indefinite  purchase  of  issue  in  the  first  taker,  wuhtmtwonit 

<tf  limitation, 

5.  When  a  Testator  directed  an  Act  to  be  done 
which  a  Life  Estate  might  have  proved  insuffi* 
dent  to  accomplish. 

Another  ground  for  holding  the  fee  to  pass  wiuit  sets 
-where   no  words    of  limitation  are  employed,  bedoM  * 
is    when    a    testator    directs    anjrthing    to  hejj[^^*»^» 
done   which  a  mere  life  estate  in  the  devisee  ^^'^^  * 
mi^ht  he  insufficient  to  carry  into  effect ;  as  a 
devise  for  the  payment  of  dehts  and  legacies 
{Beezely  v.  Westerhouse^  4  T.  R.  89)  ;  or  where 
trusts  are  to  he  exercised,  in  hoth  of  which  cases 
the  devisees  or  trustees  would  he  held  to  take  an 
estate  of  inheritance  {Shaw  v.  Weighs  1  Eq.  Ca. 
Abr.    184 ;  Baieman  v.  Roach,  9  Mod.  104  ; 
VtlHers  V.  Vittiers,  2  Atk.  71  ;  Gibson  v.  Mont- 
ford^    1   Ves.  485  ;  Challenger  v.  Sheppard,  8 
T.  R.  597),  and  not  an  estate  merely  commen* 
surate  with  the  existence  of  the  purposes  of  the 
will,  or  the  ohjects  of  the  trusts,  which  in  many 
instances  might  have  heen  effected  hy  an  estate 
pur  autre  vie ;  and  this  construction  has  heen 
confirmed  by  the  late  Will  Act  (1  Vict  c.  26\ 
by  which  devises  of  real  estates  to  trustees  or 
executors,  except  for  a  term,  or  a  presentation  to 
a  church,  without  any  express    limitation    of 
estate,  shall  be  construed  to  pass  the  fee,  or  such 
other  estate  or  interest  as  the  testator  had  the 
power  to  dispose  of  by  wiU,  and  not  an  estate 
detemdnable  when  the  purposes  of  the  trust  are 
satisfied  (sects.  30,  31.)    Yet  where  lands  are  An  authority 
simply  directed  to  be  sold,  but  are  not  directly  ^^J^^JJe 
devised  to  be  sold  by  the  trustees  or  executors,  fte. 
an  authority  only,  and  no  interest,  will  be  held 
to  pass  under  those  terms  (9  Edw.  6,  b.  25,  a ; 
Litt.   sect.  169  ;  Latch.  43  ;  Howell  v.  Barnes^ 
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^^^     Cro.  Car.  382 ;  Votes  v.  Con^^tan,  2  P.  Wma. 
Fmrnogpau^OS;  Lancaster  v.    Thornton,  2  Bur.  1028) 
wuhoiwordi  ftnd,  subject  to  the  power  of  sale,  the  land  woul 
qf  Mmittttion.  descend  upon  the  heir ;  nor  does  the  law  in 

respect  appear  to  have  been  altered  by  the  nei 
Will  Act,  which  onlj  mentions,   *' where  an] 
real  estate  shall  be  devised  to  any  trustee  oi 
executor"  (sect.  40),  or,  "  where  any  real  esl 
shall  be  devised  to  any  trustee,"  &c.  (sect.  31.) 

6.  Effect  of  a  Devise  in  Fee  to  Trustees  upon 

Trust  Estates, 

SSSTfee*         When  the  legal  estate  is  devised  to  trust 
puses,  and    in  fee,  and  there  is  an  apparent  intent  that 
Sto*2?^  the  beneficial  interest  in  the  estate  should  belon* 
used,  oestid   to  a  particular  person,  or  to  a  particular  class 
wm  also  take  pcrsons  (which  will  generally  be  inferred  whei 
tt«^te«^^e  the  trust  is  declared  directly  in  their  favour  with* 
out  any  restrictive  terms),  the  fee  in  the 
has  been  held  to  pass  without  any  words 
limitation  :  {Bateman  v.   Roa^h,  9  Mod.  104 
Newland  v.  Shepherd,  2  P.  Wms.   194  ;  S.  CJ 
1  Eq.  Ca.  Abr.  329  ;  Challenger  v.  Sheppard,  8 
T.  R.  597.)    So,  where  there  is  a  trust,  or  direc- 
tion to  purchase  land  for  another,   it  will  be 
implied  that  the  purchase  is  to  be  in  fee  simple : 
{Green  v.  Armstead,  Hob.  65,) 

7.  Power  of  Disposition  over  the  Property. 

Where  a  It  has  also  long  been  a  fixed  rule  of  law,  that 

diBpoeitton  where  lands  are  devised  to  a  man  without  words 
Jill  pass  the  ^f  limitation,  but  conferring  on  him  an  absolute 
power  of  disposition  over  the  property,  he  will 
be  construed  to  take  the  fee  :  but  the  construc- 
tion will  be  otherwise  where  he  has  an  express 
estate  divided  from  the  power.  And  the  like 
doctrine  prevails  whenever  the  power  is  restricted 
to  a  particular  mode  of  disposition,  as  by  deed, 
or  by  will,  or  on  the  happening  of  a  contingent 
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ev^ent.     Yet  where  an  express  estate  for  life  is    Cbaf^v. 
given  in  order  to  let  in  estates  to  strangers,  and  f^  mofpau 
990  specific  made  is  required  to  the  disposition  of  ^jJiuword» 
the    inheritance^  then,  in  the  event  of  mesne  ^  *|j<«*>«- 
estates  not  taking  effect,  the  devisee  will  take 
tlie   entire  fee-simple.     GoodOtle  v.    Otway  (2 
l^ils.  6),  is  a  case  of  this  description.     There 
the   devise  was  to  the  testator's  heir-at-law  for 
lier  life,  and  after  her  death  to  her  lawful  issue, 
and  if  she  should  have  no  issue,  she  should  have 
povrer  to  dispose  thereof  at  her  will  and  pleasure. 
She    died  without  issue,   and  the  court  were 
clearly  of  opinion  that,  as  the  contingent  re- 
mainder to  the  children  never  vested,  she  had 
an   estate  in  fee-simple.     (See  also  Turner  v. 
Hardie,  1  Leon.  283.) 

But  where  an  estate  for  life  is  not  expressly  ^^«*  ^ 
given,  but  the  property  is  devised  generaUy  to  StoporiSoii  is, 
the   devisee  to  such  uses  as  he  shall  appoint,  SJScSiL? 
nevertheless  confining  the  power  of  disposition  objects. 
to  particular  ohjects,  it  seems  difficult  to  decide 
whether  the  devisee  wiU  take  a  fee-simple  con- 
ditional, or  an  estate  in  fee  upon  trust,  or  an 
estate  for  life  with  power  to  dispose  of  the  inhe- 
ritance ;  but  the  more  general  opinion  appears 
to  be  in  favour  of  an  estate  for  life,  with  a  power 
of  appointment  over  the  fee,   unless  the  will 
should  contain  sufficient  wordis  to  negative  such 
a  construction. 

The  foregoing  observations,  it  may  be  neces-  ^^^^"^ 
sary  for  me  again  to  remind  my  readers,  are  oniv  appu!^ 
applicable  only  to  wills  prior  to  the  operation  5Jji*^|„je 
(rf  the  late  Will  Act  (1  Vict.  c.  2^  ;  for  as  to  previously  to 
wills  made  subsequently  to  the  1st  of  January,  ilss.*"""^* 
1838,  no  words  of  limitation  will  be  necessary  to 
pass  an  absolute  estate  in  fee  simple,  when  the 
subject-matter  of  the  devise  is  sufficiently  de- 
scribed to  identify  the  property  intended    to 
pass  by  it. 


Chap.  ^ 

in  <i 
<tfU) 


^4tfwil  previously  to  the   recent 

rtfC  c.  26),  a  devise  would  have 

«  death  of  the  legatee  in  the  testa- 

.«jHi»  {Symprnm  v.  Hambsy^  Pre.  CI 

^^Wr  v.  Riffdeny  Flow.   340  ;    Hartop 

,>^  Eliz.  243  ;  Turner  v.  KeUy  4  T.  R. 

.  aod  so  it  will  still,  unless  in  the  case  of 

^^«{«  tail,  and  gifts  to  children  or  other  issue 

testator.     (See  mfrOj  p.  333,  et  seq.) 
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SECTION  m. 


CONSTRUCTION  OF  WILLS  WITH  BESFECT   TO 
TBUSTS  AND  FOWEE8  FOB   SALE. 

1.  Where  the  Property  is  directed  to  be  sold 

without  saying  by  what  Persons  the  Sale 
is  to  be  made, 

2.  Whether    an  Authority  given  to   several 

foUl  survive, 

3.  Whether  a  Power  of  Sale  can  be  exercised 

when    some   of    the  Donees    refuse    to 
concur. 


L  Where  the  Property  is  directed  to  be  sold 
without  sayiftg  by  what  Persons  the  Sale  is  to 
be  made, 

^  occasionally  happens  that  a  testator  directs  ^^^^^  p"^ 
property  to  be  sold  for  certain  purposes,  without  de-  aeu  when 
iaring  bj  what  persons  such  sale  is  to  be  effected,  ^eS?  dSn? 
Rlienever  this  occurs,  if  the  proceeds  of  the  sale  ^^  *^* 
Bfe  to  be  distributable  hj  the  personal  represen-  ^^**^ 
fctivea,  as  where  the  purchase-money  is  to  be 
^lied  in  payment  of  debts  (Bam.  on  Assets, 
106  ;  Anon.  3  Dy.  371,  C. ;  Anon.  2  Leon.  220; 
Vlatch  V.  WUder,  1  Atk.  420)  ;   or  debts  and 
legacies  {Anon.  2  Leon.  220  ;  Hughes  v.  CoUis, 
I  Ch.  Cas.  179)  ;  or  legacies  only  {Anon.  Dali- 
ion,  106,  ca.  56  ;  CarviU  v.  CarviU,  2  Ch.  Rep. 
^2);  or  by  the  terms  of  the  will  are  to  be  con- 
bonded  with  the  testator's  personal  property, 
ttd  with  it  to  form  one  fund  for  the  payment  of 
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c«i!l^-    the  legacies  (Tilden  v.  Hyde,  2  Sim.  &  Stu. 

^/!iSta2S*  ^^^)>  *^®^  *  power  of  sale  wiU  arise  by  implica- 

^retped  to    tion  in  the  executors,  which  power  will  be  trans- 

J^JJJ^  missible  from  them  to  their  personal  representa- 

Mje.       tives.     But  no  such  implication  will  arise  where 

WbaaT      ^^6  proceeds  of  the  sale  are  not  to  be  applied  hj 

?Sn  M^"?^  the  executors  in  the  execution  of  their  office. 

impUcatioiL  Hence,  if  a  testator  simply  bequeaths  the  money 

to  arise  from  the  sale  to  certain  persons  named, 

this  bequest  does  not  cause  the  money  to  be 

applicable  by  the  executors  in  the  execution  of 

their  office,  and,  therefore,  in  this  case,  they  are 

not,  but  the  heir-at-law  of  the  testator  is,  the 

party  to  sell  and  convey  to  the  purchaser  :  (Ram. 

on  Assets,  105  ;  Bentham  v.  WUshirey  4  Mad. 

44  ;  Patton  v.  Randall,  1  Jac.  &  Walk.  189.) 

wi^nfo^  But  in  any  of  the  cases  which  have  been  alluded 

thetnutofa  to,  notwithstanding  the  power  cannot  be  exer- 

c2not*£e*    ^^^^  **  ^^^>  y®*>  certainly,  a  court  of  equity 
cxerdaed  at  will,  while  the  trust  implied  in  it  exists,  enforce 
•  the  execution  of  the  trusts,  by  decreeing  a  sale 

pursuant  to  the  testator's  intention  :  (Ram.  gd 
Assets,  101,  referring  to  ChmUiams  v.  RoweU, 
Hard.  204  ;  Garfoot  v.  Garfoot,  1  Ch.  Cas.  35 ; 
Ashby  V.  Doyly  ib.  180  ;  Amby  v.  Gawer,  1 
Ch.  Cas.  283  ;  S.  C.  1  Lev.  304 ;  LocUm  v.  i 
Locton,  2  Freem.  136  ;  Yates  v.  Comptan,  2  P.  | 
Wms.  308;  WUchcot  v.  Louch,  Ch.  Rep.  183.)  \ 
Swnature of  Powers  of  this  kind  are  defined  to  be  powers 
A  trust.  in  the  nature  of  a  trust,  which  differ  from  or- 
dinary powers,  because  powers  strictly  as  such 
are  never  imperative,  but  leave  the  act  to  be 
done  at  the  will  of  the  party  to  whom  they 
are  given  (Wilm.  23) ;  whereas  trusts  are 
always  obligatory  upon  the  conscience  of  the 
party  entrusted.  But  in  cases  like  those  last 
alluded  to,  the  trusts  and  powers  are  blended 
together.  Until  the  power  be  exercised,  the 
estate  descends  on  the  heir  {Wameford  v. 
Thompson,  3  Yes.  513  ;  Hilton  v.  Kenworthf, 
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3   Cast,  553),  who  (if  such  power  were  extin-    ^^'  ^' 
ffuished  by  the  death  of  parties  to  whom  it  was  Cotutmaton 
given  without  haying  executed  it,  or  never  arose    ren>e(Ho 
on  account  of  the  testator  not  having  appointed  ''JJJJJ^Jf 
anj  person  to  execute  it),  would  at  law  be  en-       mu. 
titled  to  hold  it  for  his  own  benefit ;  but  here 
equity  acting  upon  the  trust,  will  compel  the 
heir  to  concur  in  the  sale,  in  order  to  cany  out 
the  purposes  of  the  will :  {Hyer  v.  TFordale,  2 
Freem*  135,  cited  ;  Locton  y,  Locton,  2  Freem. 
136  ;  Fite  V.  Pelham^  1  Ch.  Cas.  176.) 

2.    Whether  an  Authority  given  to  several  will 

survive. 

When  property  is  devised  to  be  sold  by  exe-  abJ?  ^\, 
cutors,  so  that  a  mere  authority,  and  no  estate  ofpoirwsof 
passes  to  them,  questions  sometimes  arise  as  to  '^^* 
whether,  in  case  any  of  them  die,  the  power  can  be 
exercised  by  the  survivors.  This  it  seems  it  cannot 
be  where  the  authority  is  given  to  them  by  name  ;  • 

as  where  a  testator  directs  that  his  executors, 
A.  B.  and  C.  shaU  sell  the  land  :  (Co.  Litt  113; 
Peyton  V.  Buryy  2  P.  Wms.  626;  Attorney- 
General  V.  Gleg^  1  Atk.  356.)  But  when  the 
direction  is  that  the  estate  shall  be  sold  by  the 
executors  generally,  then,  if  there  be  three  or 
more,  and  one/  or  two  die,  provided  a  plural- 
ity of  executors  still  remain  so  as  to  satisfy 
the  descriptioh,  the  power  will  still  survive  even 
at  law  (Co.  Litt.  3,  a  ;  Vincent  v.  Lee,  Co.  Litt. 
113,  a;  Dy.  117,  pi.  32;  Garbrandv.  Mayot,  2 
Yem.  105);  but  it  seems  at  least  doubtful  whether 
it  wonld  where  only  one  survives  ;  for  then  the 
descriptioif  of  executors  is  no  longer  applicable 
(Dy.  219/  side  note,  pi.  8)  ;  and  ^though  cases 
are  not  Wanting  to  support  the  vaHdity  of  the 
exercise  of  a  power  given  to  executors  by  a 
single  sdrvivor  (^Howell  v.  Barnes^  3  Cro.  Car,; 
S.  C.  nam,  Bameis  case,  W.  Jones,  352,  pL  2  ; 
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^^  ^'  Anon.  2  Leon.  220 ;  MUward  v.  MoorCy  Sav.  72 ; 
Comttrwtim  Anon,  Dy.  371,  6,  pL  3),  still  no  purchaser 
rtipeet  to    woald  be  warranted  in  accepting  a  simple  con- 
^SaZfor    v®y*°ce  from  the  surviving  executor.    In  the 
Mk.      case  of  trostees  a  still   stricter  rule    prevails 
against  the  power    surviving ;    which,   unless 
directed  to  be  exercised  by  the   survivors,  it 
seems  it  will  not  do  where  the  instrument  con- 
tains a  power  to  appoint  new  trustees,  notwitii- 
standing  the  proceeds  of  the  sale  may  be  directed 
to  be  paid  to  the  trustees  or  to  the  survivor  of 
them,  his  executors  or  administrators  (Totnu- 
end  V.  WUsony  1  B.  &  Aid.  608  ;  see  also  iTofl 
V.  Dewesy  1  Jac.  189  ;  Bradford  v.  Belfiddy  2 
Sim.  264.) 

3.   Whether  a  Power  of  Sale  can  be  exercistd 
when  some  of  the  Donees  refuse  to  concur. 

y^iygo^^  Formerly,  where  a  power  was  given  to  exe- 

power  given  cutors  to  Sell,  and  one  of  them  refused  the  trust, 
majMbe*^  the  othcTS  could  not  selL  But  the  statute  21 
executed  by  Hen.  8,  c.  4,  provided,  that  where  lands  were 

some  when         .11    i        «  ^-m  ■»  •»  p   x. 

tbe  rest  willed  to  be  sold  by  executors,  and  part  of  tnem 
refnae.  refuse  to  be  executors  and  to  accept  the  admi- 
^'S^  nistration  of  the  will,  all  sales  by  the  executOTS 
«»ca^^ship  that  accept  such  administration  shall  be  as  valid 
preclude  as  if  all  the  executors  had  joined.  It  must  also 
fromftd^  be  kept  in  mind  that  executors  are  not  disquali- 
buids  under  fied  from  excrcising  a  power  of  sale  contained  in 
ofMie^n.  a  "will,  by  renouncing  the  probate  of  the  will  and 
J«™*/J^  the  office  of  executorship  :  ( Ycttes  v,  Camptxm, 
^lortne  ^  ^  ^^  ^^^  ^  2^e»«e  V.  Judgcy  1 1  East,  288.) 
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SECTION  IV. 


OF  ESTATES   TAIL. 

1.  Of  the  Enactments  of  Hat.  1  Vtct.  c.  26, 

respecting  Estates  Tail. 

2.  Of  the  Btde  in  SheUe^s  case. 

3.  Application  of  the  Rule  as  to  Equitable 

Estates. 

4.  Of  the  Cy.  Pres.  Doctrine. 

5.  Application  of  the  Rule  in  SheUe^s  ease 

to  Copyholds. 

6.  As  to  Estates  for  Years. 

7.  What    Terms  will   supply    the  place  of 

regular  Words  of  Limitation. 

8.  When  an  Estate  Tail  vnll  arise  by  ImpU- 

cation. 

9.  Cross  Remainders. 


1.  Of  the  Enactments  ofstat.  1  Viet.  c.  26, 
respecting  Estates  Tail. 

With  respect  to  estates  tail,  it  is  enacted  by  JUTJJSj^ 
khe  32nd  section  of  the  new  Will  Act  (1  Vict  UtpMbj 
c  26),  " that  where  any  person  to  whom  any  SjJlmtto 
Peal  estate  shall  be  devised  for  an  estate  tail,  tail  in  tnta. 
er  an  estate  in  qucLsi  entail,  shall  die  in  the  life-  i^^g?uae 
iime  of  the  testator,  leaving  issue,  who  would  be  !S5S?^^ If 
Umentable  under  such  entail,  and  any  such  issue  entail, 
iball  be  living  at  the  time  of  the  death  of  the 
testator,  such  devise  shall  not  lapse,  but  shall 
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CH4F.  V. 

QfnMe$ 
tail. 


As  to  jE^ft  to 
children  or 
other  issue. 


take  effect  as  if  the  death  of  such  persoi  hm 
happened  immediately  after  the  death  of  the  te»* 
tator,  unless  a  contrary  intention  shall  appear  \sf 
the  wilL" 

With  respect  to  gifts  to  children  or  other  issai 
of  the  testator,  the  33rd  section  enacts,  ^'thifci 
where  any  child  or  other  issue  of  the  testator,  U^ 
whom  any  real  or  personal  estate  shall  be  devi 
or  bequeathed,  for  any  estate  or  interest  not  d 
terminable  at  or  before  the  death  of  such 
shall  die  in  the  lifetime  of  the  testator,  lea 
issue,  and  any  issue  of  such  shall  be  living  at 
time  of  the  death  of  the  testator,  such  deyise 
bequest  shall  not  lapse,  but  shall  take  effect 
if  the  death  of  such  person  had  happened  i 
diately  after  the  death  of  the  testator."  Bi 
this  section  of  the  statute,  it  has  been  determiiK 
does  not  substitute  the  issue  for  the  pre-d 
devisee,  but  the  latter  will  take  a  fee-si 
conditional,  depending  either  on  his  survi 
the  testator,  or  on  his  leaving  issue  living  at 
time  of  such  testator's  death;  and  the  de 
may  dispose  of  such  interest  by  his  will,  a 
withstanding  he  should  die  in  the  testator's  life^ 
time:  (Johnson  v.  Johnson,  3  Hare,  157.)  N< 
does  the  enactment,  that  a  bequest  to  a  child  w^ 
died  in  the  testator's  lifetime,  leaving  issue  li 
at  the  testator's  death,  shall  not  lapse,  apply 
a  testamentary  appointment:  (Griffith  v. 
12  Sim.  327.) 


Shelley's 


cMe. 


2.   Of  the  Rule  in  Shelters  case. 

It  may  not  be  improper  in  this  place  to  give  I 
brief  outline  of  the  rule  in  Shelley's  ease;  bii 
which,  though  so  thus  designated,  was  a  fixel 
rule  of  law  long  before  that  case  was  decided, 
in  which  it  was  not  a  subject  for  the  determina- 
tion of  the  court,  or  even  of  controversy,  but  k 
expressed  in  the  arguments  in  clear  terms  at 
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a  acknowledged  rule  of  law,  and  from  thence    ^■^^• 
\  is  presumed  to  have  received  this  ftppella-^j*«» 
ton.  ^li" 

By  this  rule,  whenever  an  estate  is  given  to  J[J/^* 
be  generally,  or  for  life,  and  afterwards,  in  the  apply, 
une  instrument,  a  remainder  is  limited  to  his 
eirs,  or  the  heirs  of  his  body,  such  subsequent 
Imitation  vests  immediately  in  the  ancestor,  and 
rill  not  remain  in  contingency  or  abeyance.  If 
be  limitation  be  to  his  heirs,  he  will  take  an 
state  in  fee-simple;  if  to  the  heirs  of  his  body, 
B  estate  taiL  This  rule  will  apply  equally,  not- 
rithstanding  an  intervening  estate  for  life  or  in 
hdl  be  interposed  between  the  freehold  of  the 
Hcestor  and  the  subsequent  limitation  to  his 
^rs :  with  this  diversity,  that  where  the  devise 
I  immediate,  as  to  A.  for  life,  remainder  to  his 
biis,  or  the  heirs  of  his  body,  it  becomes  exe- 
iQted  in  the  ancestor,  forming,  by  its  union  with 
)k  particular  estate,  one  estate  of  inheritance  in 
POBsession;  and  where  it  is  mediate,  as  to  A.  for 
Ife,  remainder  to  B.  for  life,  or  in  tail,  remainder 
30  the  heirs,  or  the  heirs  of  the  body  of  A.,  it  is 
iien  a  vested  remainder  in  the  ancestor,  not  to 
k  executed  in  possession  till  the  determination 
tf  the  preceding  mesne  estates:  {Hodgson  v.  Am^ 
kose,  Doug.  337,  345 ;  S.  C.  Dom.  Proc.  3  Bro. 
K  C.  edit.  Toml.  416.)  And  notwithstanding 
lie  estate  be  limited  to  the  ancestor  expressly 
:or  his  life)  Rundall  v.  EUey,  Garth.  170;  Good- 
^ht  V.  PuUen,  Lord  Raym.  1437);  or  it  is  de- 
!iu*ed  to  be  without  impeachment  of  waste  (a 
^triction  inconsistent  with  an  estate  of  inheri- 
Nmce)  {PapilUm  v.  Voice,  2  P.  Wms.  471  ; 
fobinson  v.  MobinsoUy  2  Yes.  sen.  225;  Detm 
fern.  fVebb  v.  Packey,  5  T.  R.  299;  Frank  v. 
Stovm,  3  East,  548;  Jones  v.  Morgan^  1  Bro. 
C.  C.  206  ;  BenneU  v.  TankerviUe  {Earl  of), 
49  Ves.  170  ;  Perrin  v.  Blake,  4  Bur.  2570; 
i  W.  Blacksi.  672);  or  trustees  are  interposed 
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^^^*   to  preserve  contingent  remainders  {CoUim  v^ 
««to  m     CoUon^  2  Atk.  247;  S.  C.  2  Str.  1125;  Hodff^ 
^*'^'^-  V.  Ambrose,  Doug.  337,  345;  S.  C.  3  Bro.P. 
edit.  Toml.  416;  Sayer  v.  Mastermany  Ami 
344;  Measure  v.  Gee,  5  B.  &  Aid.  910);  or 
estate  of  freehold  is  limited  to  the  separate 
of  the  devisee  (a  feme  covert)  (Lord  Say 
Seh,  8  Vin.  Abr.  262,  pi.  19;  S.  C.  in 
Proc.  3  Bro.  P.  C.  edit.  TomL  458 ;  Douglas 
Congrevey  1  Beav.  59);  or  a  power  of  join 
is  given  to  the  first  devisee  {King  v.  Mei 
2  Lev.  58;  S.  C.  3  Keb.  42) ;  or  the  tes 
even  proceeds  to  impose  a  restriction 
alienation  (Perrin  v.  Blake^  4  Bur.  2579;  1 
Black  St.  672  ;  Hayes  dem,  Foorde  v.  i 
2  W.  Blackst.  698);  or  there  is  an  express 
tion  that  the  ancestor  shall  take  for  life 
{Thong  v.  Bedford,  1  Bro.  C.  C.  313);  the 
will  nevertheless  apply,  and  in  every  i 
vest  the  inheritance  in  the  first  taker.     Nei 
will  the  application  of  the  rule  be  prevented 
words  of  superadded  limitation  being  en 
on  the  devise  to  the  heirs.     As,  for  example^ 
limitation  to  A.  for  life,  and  the  heirs  male 
his  body,  and  the  heirs  male  of  the  body  of  si 
heirs  mide. 
WorCsof^        Shelley's  case   itself  is,   indeed,  the  lea< 
li^^^n     authority  in  support   of  the    latter   coi 

thfuSto?''  *^^°  ^^  *^®  <^^^   ^^  *  ^'^^  5    and    Goodri 
tion  to  the     y.  Pullen  (Lord  Raym.  1437)  is  an  instance 

prerenttiiT^  ^be  Same  doctrine  applied  to  wills:    (see  akM 

Sth^^    ^^^**  ^*^*  ^^^^^  ^'  Foordey  2  W.  B^ 

698;  Denn  and  Gearing  v.  Shenton,  Codl  41 
Wright  v.  Pearson,  AmbL  358  ;  MinshuU 
Minshully  1  Atk.  411.)  Nor  will  a  devise  to 
heir  in  the  singular  number  {Burlei/s  case,  cii 
by  Hale,  C.  J.  Ventr.  230;  Whiting  v.  WSkai^ 
Bulstr.  219  ;  Pausy  v.  Lowdall,  2  RolL  Abi 
794;  Miller  v.  Seagrove,  Rob.  Gav.  96;  DubKm 
V.  TroUope,  Ambl.  453),  {provided  no  words  ^ 
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Umiiaiion  are  superadded  or  engrafted  on  it),  (a)    ^^'^' 
prevent  the  application  of  the  rule ;  although  in  ^^*Jf  *" 
the  case  of  a  deed  the  construction  would  be       -JJ^* 
Mherwise;  for  in  the  latter  instance  the  ancestor 
^ould  take  a  mere  life  estate,  with  remainder  to 
tiie  heir  as  a  purchaser. 

^    The  rule  will  also  apply,  notwithstanding  the  The  parti- 
particular  estate  of  freehold  be  determinable  on  being  deter 
an  event  which  may  happen  in  the  lifetime  o^^JiSSren'' 
the  first  taker  {MerriU  v.  Runuey^  1  Keb.  888 ;  wiu  not  ^ 
fi.  C.  Sid.  427 ;  4  Bac.  Abr.  601) ;  as  where  the  JJJSJ^ 
particular  estate  of  freehold  is  limited  during  «^the  mie. 
Bwidowhood,  or  the  life  of  another  person  (Curtis 
^.  Pricey   12  Ves.  89)  ;  nor  will  it  make  any 
difference  although  the  ancestor  himself  must  die 
4>efore  the  object  of  the  gift  to  the  heirs  can  be 
IttBcertained:  as  to  two  persons  as  long  as  they 
lointly  live,  with  remainder  to  the  heirs  of  him 
Itibat  dies  first  (10  Rep.  30;  1  Roll.  Abr.  839; 
)Bighway  v.  Banner^  1  Bro.  C.  C.  584);  or  the 
Gmitation  to  the  heirs  is  on  a  contingency  that 
■Day  or  may  not  happen;  as  for  example,  a  gift 
to  A  for  life,  and  if  she  marries  and  has  heirs  of 
her  body,   then  the  heirs  to  have  the  lands. 
iKeither  is  it  of  any  consequence  whether  the 
estate  of  freehold  is  in  the  ancestor  by  express 
lunitation  or  by  implication  (Hayes  dem,  Foorde 
k  Foorde,  W.  Blackst.  658),  or  results  to  him 
iFibus  V.  Mitfordy  Ventr.  272;   Wills  v.  Palmer, 
t5  Bur.  2615),  as  in  either  case  the  construction 
Nrill  be  the  same ;  for  if  the  intention  is  once 
Mdear  that  the  succession  shall  go  and  be  confined 
ho  the  heirs  of  the  tenant  for  life,  the  notion  that 
Ihey  shall  take  by  purchase  must  be  rejected  for 
inconsistency ;    as  all  persons  claiming  in  the 

Ir- 

V  (a)  That  the  rale  will  not  apply  when  words  of  limitation 
}fn  engrafted  on  a  devise  to  the  heir  in  the  singnlar  number, 
jee  Archer's  case  (1  Bep.  66);  Clark  t.  dark,  or  Clark  y.  Daif 
^or  Daioy  (Bfoor.  593;  Gro.  Eliz.  318);  Wkilte  y.  CclUns  (Com. 
i'3S9> 

VOL.  I.  Q 


338  JKYfiSTIGATION  OF  THE  TITLE 

ch^v.    character  of  heirs  most  take  in  that  quality  by 
Rule  m     descent,  and  not  by  purchase. 

R^wtMto  be  requisite,  1.  That  an  estate  of  freehold  be 
tionofthe  limited  to  the  ancestor.  2.  There  must  be  a 
^eii^g  limitation  to  the  heirs,  or  heirs  of  the  body  of 
caae.  the  auccstor,  in  those  terms,  or  by  some  equiva- 

lent substituted  name;  as  issue  for  instance;  and 
not  the  heirs  as  meaning  or  explained  to  be  sons 
or  children,  or  the  like.  3.  The  heirs  must  take 
as  the  heirs  of  the  ancestor  to  whom  the  freehold 
is  devised,  and  not  of  him  and  another  person. 
4.  Both  limitations  must  give  estates  of  the  same 
quality.  5.  Both  limitations  must  be  by  the 
same  instrument. 
An  ^*«  J .  jian  estate  of  freehold  must  be  limited  to  tk 

most  be  ancestor. — ^In  oilier  that  the  rule  in  SheUe^s  cm 
Kmc^r.  ™*7  *PPfy>  i*  ^  absolutely  necessary  that  the  an- 
cestor  should  take  an  estate  of  freehold,  either  bj 
express  words  or  by  implication ;  for  if  he  takes  na 
such  estate,  or  merely  a  term  of  years,  with 
remainder  to  his  heirs,  &c.  the  two  estates  wiB 
not  unite  in  the  ancestor,  but  will  go  to  the  hein 
as  purchasers:  (Roedem^Nighiingaley,  Quartk$^ 
1  T.  R.  630;  Harris  v.  Barnes,  1  W.  Bhickst 
643.)  It  may  be  proper,  however,  to  remark  thai, 
although  the  heirs,  thus  taken  as  purchasers,  will 
not  derive  their  estate  through  their  ancestor, 
they  will  so  far  take  with  reference  to  him  as  to 
pursue  the  same  course  of  succession  as  if  it  at- 
tached and  descended  from  him :  (Feame  Gont 
Rem.  80.)  An  acquisition  of  this  kind  is  styled  aa 
acquisition  per  formam  doniy  not  being  strict^ 
a  descent,  because  the  estate  never  attached, 
or  could  by  possibility  attach,  or  be  derived 
through  him ;  and  yet  not  operating  as  a 
purchase,  because  the  estate  goes  in  the  same 
course  of  succession  as  it  would  have  done  under 
a  descent,  exclusive  of  persons  to  whom  it  would 
have  gone  if  the  heirs  had  taken  absolutely  by 
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parchase.     Thus  a  limitation  to  the  heirs  male    C"^v- 
of  the  body  of  B.,  where  no  estate  is  given  to  B.    Qfetfues 
himself,  though  it  originally  attaches  in  his  heirs       — 
Duale  under  that  special  description,  and  so  far 
operates  as  words  of  purchase,  jet  it  not  only 
eives  such  heir  an  estate  tail  male,  without  any 
Bxpress  worda  of  limitation  to  the  heirs  male  of 
his  own  body,  but  such  an  estate  tail  as  will,  on 
failure  of  his  issue  male,  go  in  succession  to  the 
other  heirs  male  of  the  body  of  B.,  in  the  same 
course  as  if  the  estate  had  descended  from  B. 
himself :    {MandeviUe^s    casCy   Co.    Litt.   266 ; 
Sauthcote  y.   Stawell,   1  Mod.  226;    Wills  v. 
Palmer,  6  Burr.  2615.) 

2.  There  must  he  a  limitation  to  the  heirs,  Sfv.  The  iimita- 
rf  the  person  taking  the  previous  estate  of  free-  toTh™heii> 
hold  by  that  or  some  equivalent  substituted  name,  ^^^  ^^'^ 
as  issue  for  instance  ;  and  not  the  heirs  as  mean-  precediiu? 
hug  or  explained  to  be  sons,  or  children,  or  the  like.  ^{J^i^. 
^When  it  appears  from  the  general  context  of 
the  will  the  testator  did  not  mean  to  employ  the 
word  "heirs"  according  to  its  strict  technical 
import,  that  intention  must  be  allowed  to  pre- 
▼dl,  notwithstanding  he  has  used  such  technical 
words  in  other  parts  of  his  will.  Hence,  although 
a  testator  should  devise  to  B.  and  the  heirs  of 
liis  body,  he  will  not  be  precluded  from  explain- 
ing by  subsequent  words  in  what  sense  he  in- 
tended the  words  "heirs  of  the  body"  to  be 
taken;  if,  therefore,  to  the  limitation  to  the  heirs 
of  the  body  he  were  to  add  "  that  is  to  say,  his 
ftrst,  second,  third,  and  every  son  and  sons  suc- 
tessively,"  &c.,  the  subsequent  clause  would  not 
be  considered  as  contrary  to  the  preceding  ge- 
neral limitation  to  B.'s  heirs  lawfully  to  be  be- 
gotten, but  explanatory  of  what  heirs,  8sc.  were 
meant;  consequently  the  rule  would  not  apply, 
and  B.  would  take  a  mere  estate  for  life:  {Lisle 
▼.  (rray,  2  Lev:  223;  Lowe  v.  Davis,  2  Lord 

Q2 
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CHAT^v.    j^yj^  i5gi .  MandemUe  v.  Lackey^  3  Ridg.P.C. 
o/e$tatm    352;  Grethon  v.  Harvard^  6  Taunt.  94;  Goodr 

I       tiUe  dem.  Sweet  v.  Herring,  1  East,  264;  Short' 

ridge  v.  Creber,  5  B.  &  C.  866;  />«?  dem.  Woodr 
haU  V.  ffbodAa/^  7  L.  T.  322.) 
J^J[*^  It  has  been  said  that  although  words  of  engrafted 

engrafted  limitation  annexed  to  the  limitation  to  the  hdrs 
wm^B^t  ^^^  ^'^^  prevent  the  application  of  the  rule,  jet 
theappUca.  that  wiU  be  otherwise  if  by  such  engrafted 
^  of  the  ^Qj.jjg  ^ijg  course  of  descent  be  altered.  This 
doctrine  appears  to  be  founded  entirely  uptm 
the  supposed  case  put  by  Anderson,  J.  in 
SheUet/s  casey  where  he  says,  that  if  the  words 
of  engrafted  limitation  describe  an  estate  de- 
scendible in  a  different  course  and  to  different 
persons,  as  to  special  heirs,  from  what  the  first 
would  carry  the  estate  to,  viz.,  to  females  instead 
of  males,  or  vice  versa,  it  will  prevent  the  appli- 
cation of  the  rule,  for  in  such  case  the  genenl^ 
effect  of  the  first  word,  "  heirs,"  is  abridged  and 
qualified  by  such  subsequent  express  words  rf 
limitation,  as  cannot  possibly  be  satisfied  by  con- 
sidering the  first  words  as  words  of  purehase. 
This  point  does  not,  however,  appear  to  have 
been  as  yet  judicially  decided;  whilst,  on  the 
other  hand,  it  has  been  determined,  over  and 
over  again,  that  notwithstanding  the  words  of 
distribution  are  annexed  to  the  limitation  to 
the  heirs  of  the  body,  which,  if  literallj 
carried  into  effect,  would  create  an  estate  de- 
scendible in  a  different  manner,  they  will  be  in- 
sufficient to  control  the  legal  import  of  preceding 
words  sufficient  to  create  an  estate  tail,  as,  for 
example,  a  limitation  to  A.  for  life,  with  re- 
mainder to  the  heirs  of  his  body  as  tenants  is 
common,  and  not  as  joint  tenants:  {Dae  dmt' 
Chandler  v.  SmUh,1  T.  R.  531;  Pierm^- 
Vickersy  5  East,  548;  Doe  dem.  Cole  v.  6rotf- 
smiOi,  7  Taunt  209;  S.  C.  2  Marsh.  517;  ^o^i 
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nett  V.  TankerviOe  (Earl  of),  19  Ves.  170;  ^^^• 
Jesson  V.  Wright,  2  Bligh,  58;  Doe  dem.  Bosnall  ^^^ 
T.  Harvey,  4  B.  &  C.  610.)  — 

3.  The  heirs  must  take  as  heirs  of  the  an-  ^^^J^e  i 
cestor,  and  not  of  him  and  another  person, —  i»eir  of  the 
It  is  essential  to  the  application  of  the  rule  in  only. 
Shellei/'s  case  that  the  heirs  should  be  the  heirs 
of  the  person  taking  the  estate  of  freehold,  and 
not  of  him  and  anj  other  person.     Thus  in  Gos- 
sage  v.  Taylor  (Yelv.  131;  S.  C.  Stj.  325),  an 
estate  was  limited  to  the  wife  for  life,  remainder 
to  the  heirs  to  be  begotten  upon  the  body  of  the 
wife  by  the  husband,  no  estate  being  previously 
limited  to  the  husband;  and  it  was  held  that  the 
heirs  took  as  purchasers:  (see  also  Lane  v.  Pan- 
neUy  1   Roll.  Rep.  238,  438;  Frogmorton  dem. 
Robinson  v.  Wharry,  2  Blackst.  Rep.  728;  S.C. 
3  Wils.  144.)    But  if  the  devise  had  been  to 
the  wife  for  life,  and  the  heirs  of  the  husband  on 
her  body  to  be  begotten,  she  would  have  taken 
no  more  than  a  life  estate.     For  there  is  a  fixed 
distinction  between  the  terms   "heirs  of  the 
body,"  and  "  heirs  on  the  body;"  the  word  "  of** 
making  the  "heirs,"  &c.  words  of  limitation; 
the  word  "cm"  converting  them  into  words  of 
purchase.     And  however  light  and  frivolous  this 
distinction  may  now  appear,  yet  it  having  origi- 
nally,   upon  principles  now  obsolete,  obtained 
ground  injudicial  decisions,  the  courts  hold  them- 
selves bound  to  observe  it :  (Feame  C.  R.  39 ; 
Litt.  26,  27,  28, 29;  see  Harg.  note  to  3  Co.  Litt. 
26,  b.)    At  a  cursory  glance,  indeed,  Gossage  v. 
Taylor,  above  referred  to,  may  seem  to  militate 
against  this  doctrine,  for  there,  as  we  have  already 
seen,  the  remainder  was  to  the  "  heirs  to  be  be- 
gotten upon  the  body  of  the  wife  by  the  hup- 
band,"  but  the  word  "^"  was  there  omitted 
altc^ther,  and  consequently  not  applicable  to 
the  heirs  of  either  of  their  bodies;  the  heirs,  in 
&et,  were  not  required  to  be  of  either  of  their 
bodies,  and  were  therefore  construed  as  if  they 
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Both  limita- 
tions must 
give  estates 
of  the  same 
quality. 


were  to  issue  from  both;  which  construction  has 
been  since  recognized  and  adopted:  {Denn  dem. 
Trickett  v.  GiUotty  2  T.  R.  431.)  It  must  also 
be  kept  in  mind,  that  although  to  come  i^rithin 
the  operation  of  the  rule  in  Shelley's  casey  the 
heirs  must  take  as  the  heirs  of  the  ancestor,  and 
not  of  him  and  any  other  person;  still  this  doc- 
trine will  not  apply  unless  the  parties  from  w^hose 
bodies  the  heirs  are  to  issue  are  married  to  each 
other,  or  may  lawfully  intermarry;  for  if  they  are 
both  of  the  same  sex,  or  by  reason  of  proximity 
of  kindred  6r  affinity  are  disabled  from  lawfully 
intermarrying  with  each  other,  as  in  such  case 
it  would  be  impossible  they  could  have  common 
heirs  of  their  two  bodies,  a  limitation  in  these 
terms  would,  under  the  latter  circumstances,  be 
construed,  as  to  one  moiety,  to  give  the  inherit- 
ance to  the  ancestor,  and  an  estate  for  life  in  the 
other  moiety,  with  a  contingent  remainder,  to 
the  person  who  has  not  any  previous  estate  of 
freehold:  {HuntU^s  cascy  Dy.  326;  BendL  226; 
1  Inst.  25;  2  Prest.  Estates,  425.)  This  last 
proposition,  however,  supposes  that  the  persons 
forbidden  to  marry  by  reason  of  consanguinity 
or  affinity  have  not  intermarried  with  each  other; 
for,  if  they  have  done  so,  notwithstanding  their 
marriage  may  be  annulled  by  suit  in  the  Cede-  ^ 
siasticd  Court;  yet,  until  so  avoided,  all  the  ccm-  i 
sequences  of  a  legal  marriage  attach;  and  should 
they  either  of  them  die  before  the  sentence  de- 
claring the  marriage  to  be  void  shall  be  pro- 
nounced, the  issue  of  the  marriage  will  be  capable 
of  inheriting:  (2  Prest.  Estates,  433;  1  "Aiom. 
Co.  Litt.  126.)  As  long,  therefore,  as  the  mar- 
riage continues,  a  limitation  to  them  would,  it  is 
apprehended,  have  the  same  operation  as  if  ap- 
plicable to  parties  against  whose  marriage  there 
was  no  legal  impediment. 

4.  Both  limitations  must  give  estates  of  the  same 
qtmlity, — ^Both  limitations  must  give  estates  of  the 
same  quality;  that  is  to  say,  the  two  estates  must 
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l>e  either  legal  or  equitable :  {Jones  v.  Say  and  Sale  Cha»^  v. 
(^Lord)y  8  Vin.  Abr.  262,  pi.  19;  S.  C.  1  Eq.Ca.  Qr«w« 
Abr.  383;  3  Bro.  P.  C.  edit  TomL  458;  T^n  H!^ 
V.  Cosin,  Carth.  272;  Heny  v.  FurceU,  2  W. 
Blackst.  1002;  Shaplundv.  Smith,  1  Bro.  C.  C. 
75;  Silvester  dem.  Law  v.  Wilson,  2  T.  R.  444; 
Venables  v.  Morris,  7  T.  R.  342,  438;  Doe  dem. 
jHallen  y.  Ironmonger,  3  East,  633;  Curtis  ▼. 
JViee,  12  Ves.  89.)  Mr.  Fearne,  indeed,  has 
carried  this  doctrine  still  further,  for  he  ex- 
presses an  opinion  (Fearne  C.  B.  35)  that  the 
rule  has  not  any  application  in  those  instances 
in  Tvhich  the  ancestor  has  the  freehold  as  a  trus- 
tee, and  taking  no  beneficial  interest.  Mr.  Butler, 
lioi?irever,  in  his  valuable  edition  of  Mr.  Feame's 
Contingent  Remainders,  very  justly  remarks 
(p.  45,  n.  p)  that,  "  as  courts  of  law  cannot  take 
notice  of  any  trusts  charged  on  legal  estates,  the 
trusts  or  purposes  for  which  the  ancestor's  estate 
of  freehold,  in  the  cases  proposed  by  him,  is 
charged,  cannot  be  a  subject  of  their  considera- 
tion. Courts  of  law,  therefore,"  he  adds,  ^*  must 
treat  the  case  merely  as  a  limitation  of  a  legal 
freehold  to  the  ancestor,  and  a  limitation  of  the 
legal  fee  to  the  heirs  of  his  body,  and  of  course 
hold  it  to  be  a  legal  estate  under  the  rule  in 
Shelley's  case/*  Mr.  Preston,  also,  in  his  elaborate 
observations  on  the  rule  in  SkeUet/^s  ccue,  expresses 
a  similar  opinion :  (see  2  Prest.  Estates,  311.) 

5.  Both  limitations  must  be  by  the  same  instru^  The  <^M8tor 
ment. — ^Both  limitations  must  be  by  the  same  in-  the  freehold 
strument;  or,  in  other  words,  the  ancestor  must  J^f,^|J^. 
take  an  estate  of  freehold  under  the  sameinstrument  ment  which 
-which  contains  the  limitation  to  his  heirs.  Hence,  S^^[^n  ^ 
if  A.  be  tenant  for  life  under  a  deed,  and  thetheheiw. 
lands  of  which  he  is  so  tenant  for  life  be  granted 
by  another  deed,  or  devised  by  will,  to  the  heirs 
or  the  heirs  of  Ids  body,  the  two  estates  will  not 
unite  and  vest  the  inheritance  in  him :  {Moore 
V.  Parker,  1  Lord  Raym.  37;  Snowe  v.  Cutler, 
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^^^^^•^'    1  Lev.  135;  Doe  dem,  Fonnereau  v.  FannereaUj 
qfakttet    Doug.  487.)     But  a  schedule,  or  a  codicil  an- 
a^      nexod  to  or  referring  to  a  will  in  which  an  estate 
is  limited  to  the  ancestor,  being  considered  to 
form  a  part  of  the  will  itself,  does  not  prevent 
the  application  of  the  rule;  notwithstanding  the 
limitation  to  the  ancestor  should  be  in  one  paper, 
and  the  limitation  to  the  heirs  should  be  con- 
tained in  another:  {Hayes  dem,  Foorde  v.  FoordCy 
2  W.  Blackst.  693.) 
^»to^  Whether,  when  an  estate  is  limited  to  a  man 

creatiiig  and  bj  One  instrument,  and  afterwards  to  his  heirs, 
^55^5^      &c.,  in  his  lifetime  under  an  execution  of  a 
power  of  appointment  contained  in  such   first 
instrument,  the  two  limitations  would  unite,  so 
as  to  vest  the  inheritance  in  the  ancestor,  seem% 
for  a  considerable  time,  to  have  been  open  to 
doubt;  and,  although  the  prevailing  opinion  of 
those  best  calculated  to  form  one  upon  so  impor- 
tant a  subject,  seems  to  have  been  in  favour  of 
the  application  of  the  rule  (see  Feame  C  R.  75), 
no  judicial  decision  appears  to  have  been  ever 
delivered  on  the  point,  until  the  question  again 
arose  in  the  case  of  VenahUs  v.  Morris  (7  T.  R. 
342,  438).     The  nearest  case  in  the  old  books  is 
l^bus  V.  Mitford  (1  Ventr.  372),  where  a  limi- 
tation to  the  heirs  of  the  body  of  A.  was  held 
to  unite  with  an  estate  for  life,  which  resulted  to 
him  by  the  same  deed.     In  Venables  v.  Morris 
(ubi  sup.\  however,  the  precise  question  arose. 
In  that  case,  under  a  settlement,  the  husband 
was  tenant  for  life,  remainder  to  trustees,  to 
preserve,  &c.  (after  several  uses  which  never 
arose)  to  such  uses  as  the  wife  should  appoint 
She  appointed  to  the  right  heirs  of  the  husband. 
The  court  ultimately  held  that  the  fee-simple 
vested  in  the  trustees,  so  that  the  estate  under 
the  power  being   merely  equitable,  could  not 
unite  with  the  limitation  to  the  husband  for  life 
in  the  deed,  which  was  a  legal  estate;  but  Lord 
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Eenjon  treated  it  as  quite  clear  that  the  ap-    ^''^-  ^- 
pointment  was  to  be  considered  in  the  same    Qf«iMe$ 
light  as  if  it  had  been  inserted  in  the  original       -^ 
deed  by  which  the  power  of  appointment  was 
created ;  and  he  therefore  held,  that  if  the  limi- 
tation to  the  heirs  of  the  hasband  had  been  a 
l^al  estate,  it  would  have  enlarged  the  estate  of 
the  ancestor,  and  have  given  him  a  fee. 

3.  AppUcatian  of  the  Rule  as  to  Equitable 

Estates. 

The  rule  in   Skellei/s  case  will  comprehend '^*o  «!'»**- 
equitable  as  well  as  legal  estates;  that  is,  pro-  * 
vided  both  estates  are  equitable;  but,  with  this 
exception,  however,  viz.,  that  where  the  trusts 
are  only  executory,  courts  of  equity,  in  order  to 
effectuate  the  testator's  intention,  in  framing  the 
settlement  of  which  the  will  is  directory,  more 
according  to  the  spirit  and  intention  than  the 
strict  letter  of  the  will,  have  so  far  departed 
from  what  would  be  the  legal  operation  of  the 
words  Hmiting  the  trust,  if  reduced  to  a  common- 
law  conveyance,  as  sometimes  to  construe  the 
words  "  heirs  of  the  body"  into  words  of  pur- 
chase, and  not  of  limitation.      As,   therefore,  Distinettoii 
questions  occasionally  arise  upon  this  subject,  it  ^S!^ 
maj  not  be  improper  to  define  the  distinction  e^cntojand 
between  trusts  executed  and  executory  trusts;  tnuu. 
which  seems  to  be  as  follows;  cg.y  when  the 
trusts  are  wholly  and  directly  declared:  as  if 
lands  are  limited  to  the  use  of  trustees  in  trust 
for  B.,  and  after  his  decease  in  trust  for  the 
heirs  of  his  body,  such  trusts  being  wholly  de- 
clared will  be  ex.ecuted  in  B.,  and  the  courts  will 
not,  in  that  case,  depart  from  the  general  rule  of 
construction  to  effectuate  the  presumable  pur- 
poses of  a  settlement,  contravening  the  effect  of 
the  previous  limitations.     But  where  the  trusts 
are  only  directory,  and  prescribing  the  intended 
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Ch4p^v.  limitations  of  some  future  settlement^  they  will 
ofettaut  be  considered  as  executory.  Thus,  where  trustees 
are  directed  to  purchase  or  conyej  lands^  the  di- 
rections are  not  considered  as  complete  and  con- 
clusive, but  rather  as  minutes  firom  which  more 
full  and  correct  limitations  are  to  be  framed;  and 
in  such  case  the  court,  in  decreeing  such  settle- 
ment, will  depart  from  the  strict  technical  words, 
in  order  the  better  to  effectuate  the  general  ob- 
jects which  the  testator  had  in  view.  Hence  a 
clause  exempting  the  ancestor  from  impeachment 
of  waste  (Papillon  v.  Fbtcc,  2  P.  Wms.  471; 
Glenorchy  (Lord)  v.  BosviUe^  Ca.  temp.  Talb.  3; 
Ashton  V.  Ashton,  1  ColL  Jur.  525);  the  insertion 
of  trustees  to  support  contingent  remainders  ( J'a- 
pilhn  V.  Voice,  sup. ;  Earl  of  Stamford  v.  Hobart, 
3  Bro.  P.  C.  edit.  TomL  31;  Home  v.  Barton^ 
Coop.  257);  or  any  other  clause  which  denies  the 
power  of  barring  the  entail  {Leonard  v.  Susgexy 
2  Yem.  525),  furnishes  evidence  of  such  intention; 
in  which  case  the  courts,  in  directing  a  convey- 
ance, will  order  a  strict  settiement,  and  by  that 
means  confine  the  estate  of  the  first  taker  to  a  mere 
life  interest,  notwithstanding  the  words  of  limita- 
tion to  his  heirs,  &c.,  would  have  been  sufficient 
to  have  vested  the  inheritance  in  him  in  the  case 
of  a  legal  estate,  or  a  trust  executed.  But  even 
in  the  instance  of  executory  trusts,  there  must 
be  some  expression  in  the  will  besides  the  mere 
limitation  to  the  ancestor  for  life,  to  enable  the 
court  to  discover  that  the  testator  meant  his 
heirs  should  not  take  in  that  right,  and  under 
the  strict  technical  import  of  that  term;  for  the 
courts  must  necessarily  follow  the  testator^s  words, 
unless  he  has  shown  that  he  di4  not  mean  to  nse 
them  in  their  proper  sense,  and  have  never  gone 
so  far  as  to  say  that  merely  because  the  diiecticm 
was  for  an  entail,  they  would  execute  that  bj 
decreeing  a  strict  settlement.  It  must  also  be 
kept  in  mind  that,  in  order  to  enable  the  Court 
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of  Chancery  to  interfere  in  directing  the  mode  in    ^*^^-  ^- 
ifirliich  the  trust  is  to  be  performed,  it  must    Qftttau* 
appear  in  express  terms  that  the  trustees  are  to       !^ 
settle,  convey,  &c. ;  for  a  mere  direction  to  pur- 
chase has  been  holden  to  be  insufficient:  {SeaU 
V.  Seale,  Pre.  Cha.  421;  S.  C.  1  P.  Wms.  290; 
Austen  v.    Taylor^  AmbL  376;  Blackburn  v. 
Stables,  2  Yes.  &  Bea.  367.) 

4.  Of  the  Cy,  Pres,  Doctrine. 

And  as,  on  the  one  hand,  courts  of  equity,  in  ^jStite^*"* 
order  to  effectuate  the  testator's  intention,  have  cy.  pres. 
restricted  a  limitation  in  terms  sufficient  to  pass  ^'^^^^^** 
the  inheritance  to  a  mere  Hfe  estate,  so^  on  the 
other,  they  have  for  the  same  cause  extended  a 
limitation  which  in  express  terms  would  only 
have  passed  a  life  estate,  to  an  estate  of  inheri- 
tance, in  order  to  embrace  more  remote  objects 
of  the  testator's  bounty,  whom,  from  the  general 
tenor  of  the  will,  it  is  evident  he  intended  should 
take,  but  the  language  employed  by  him  has 
been  such,  as  if  construed  literally,  would  be 
contrary  to  law,  in  consequence  of  being  limited 
to  take  effect  on  a  contingency  that  must  not 
necessarily  happen  within  the  limits  prescribed 
for  the  vesting  of  an  executory  devise;  as  where 
a  devise  is  made  to  the  issue  of  persons  un- 
born as  purchasers.  In  cases  of  this  kind, 
therefore,  where  the  intent  has  been  manifest, 
the  courts,  rather  than  the  intention  should  alto- 
gether fail,  have  so  construed  the  devise  as 
to  vest  the  estate  in  the  possible  ancestor, 
and  thus,  in  the  nearest  practicable  way,  bring 
all  the  parties  intended  to  be  benefited  within 
the  scope  and  operation  of  the  will ;  and  hence 
it  is  that  this  construction  is  called  the  cy, 
pres,  doctrine-— a  doctrine  only  allowed  in  the 
case  of  wills  (Brudenell  v.  ElweSy  7  Yes.  390), 
and  applicable  only  to  real  estate  (Routlege  v. 
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chaf^v.  jjorrOl,  2  Yes.  357),  or  money  directed  to  be 
<y  <M«  laid  oat  in  lands,  which  in  the  eye  of  a  court  of 
equity  is  transmissible  in  the  same  manner  as 
the  purchased  property  itself  would  have  been, 
and  has  all  the  incidents  of  real  estate:  {Pem- 
broke (Earl  of)  y.  Bowderiy  3  Cha.  Rep.  115; 
S.  C.  2  Yem.  583;  Otwaj^  y.  Hudson,  ib.  583; 
Allen  y.  Allen^  Mosel.  123;  Chaplin  v.  ChapUny 
3  P.  Wms.  229;  Stoeetapple  v.  Bindon,  2  Vem. 
536;  Lechmere  y.  Carlisle  {Earl  of\  3  P.  Wms. 
211;  Ungen  y.  Sowray,  1  £q.  Ca.  Abr.  175; 
S.  C.  3  P.  Wms.  221;  Crahtree  y.  Bramble, 
3  Atk.  680,  687;  Fletcher  y.  Ashbumer,  1  Bra 
C.  C.  497;  Broome  v.  Monck,  10  Ves.  597; 
ITArcy  y.  Blake,  2  Sch.  &  Lef.  388.)  The  case 
o£  Humherston  y.  Huml^erston  (IP.  Wms.  332) 
has  generally  been  considered  as  the  leading 
authority  in  support  of  the  cy.  pres,  doctrine.  Id 
that  case  lands  were  deyised  to  trustees  in  trust 
to  conyey  the  premises  to  Matthew  Humberston 
for  life,  and  upon  his  death  to  his  first  son  for 
life,  and  so  to  the  son  of  that  first  son  for  life, 
he ;  and  if  no  issue  male  of  the  first  son,  then 
to  the  second  son  of  the  said  Matthew  Humber- 
ston for  life,  and  so  to  his  first  son;  and  in  failure 
of  such  issue  of  Matthew,  then  to  another  Hum- 
berston, and  his  first  son  for  life,  &c.,  with 
remainders  oyer  to  the  other  of  the  Humber- 
stons  for  their  liyes  successiyely,  and  to  their 
sons  when  bom  for  their  lives,  without  giving 
any  estate  tail  to  any  of  them.  Lord  Chancellw 
Cowper  said,  that  "  though  an  attempt  to  make 
a  perpetuity  for  successive  lives  be  vain,  yet,  so 
far  as  is  consistent  with  the  rule  of  law  it  ought 
to  be  complied  with.''  He,  therefore,  to  attain 
this  object,  let  in  all  the  sons  of  these  several 
Humberstons  then  already  bom  to  take  estates 
for  their  lives;  but  where  the  limitation  was  to 
the  son  unborn,  then  such  limitation  was  to  be 
in  tail  male.     A  similar  'construction  has  also 
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been  adopted  in  several  subsequent  cases:  (Hop-    chat^v. 
kins  V.  Hopkins,  Ca.  temp.  Talb.  44;  NkhoU    ormmtt 
V.  NichoUy  1  Blackst  Rep.  115;  Chapman  and      !^ 
Oliver  y.  Browny  3  Burr.  1626;  PUi  y.  Jackson^ 
ib,  51;  Mogg  v.  Mogg,  1   Mer;  654;  S.  C.  in 
Dom.  Proc.  3  Bro.  P.  C.  edit.  Toml.  269.) 

5.  Application  of  the  Rule  in  SheUet^s  case  to 

Copyholds, 

The  rule  in  SheUet^s  case  will  operate  onHowflur 
copyhold  as  well  as  on  freehold  estates.     Hence  ^^^^ 
the  same  words  as  would  have  been  sufficient  to  ^SsT*" 
have  vested  the  inheritance  in  the  ancestor  in  hoida.^'^^' 
the  case  of  freehold  property,  respect  being  had 
to  the  different  nature  of  the  instruments,  will 
have  the  same  effect  upon  a  surrender  or  devise 
of  copyholds;  a  surrender  operating  in  the  same 
manner  as  a  deed  of  conveyance,   {Lovell  v. 
LoveU,  3  Atk.   11;  Wat.  Cop.   108;  Co.  Cop. 
8.  49)';  and  a  will  receiving  the  same  construc- 
tion as  a  devise  of  freeholds.  (  Wright  v.  Kemp, 
3  T.   R.  470,  473;    Widdawson  v.  Harrison, 
1  Jac.  &  Walk.  532.) 

6.  As  to  Estates  for  Years. 

As  there  can  be  no  inheritance  of  a  term  a«  to  estates 
of  years,  the  general  rule  of  construction  with  '  ^^**"* 
respect  to  property  of  that  kind  is,  that  where 
the  words  used  would  have  been  sufficient  to 
have  passed  the  inheritance  either  in  fee  or  in 
tail,  it  will  pass  the  absolute  interest  in  personal 
estate.  The  rule,  however,  is  subject  to  some 
modifications  which  I  shall  take  care  to  allude 
to  when  I  come  to  treat  of  titles  to  estates  for 
years. 
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Chaf.  V. 

fjtfeikitm    *^'   What  Terms  will  supply  the  place  of  regulof 
*^-  Words  (f  Limitation, 

In  wills,  the  courts,  in  order  to  effectuate  the 
toaltee?^  testator's  intention,  have  allowed  other  terms  to 
wonid  cioite  Supply  the  place  of  the  words  "  heirs  of  the 
5,Jj^^Pj  body."    Hence,  a  devise  to  a  man  and  his  heirs 
estate  tau  in  male  will  pass  an  estate  tail,  though  asimihir 
limitation,  if  contained  in  a  deed,  will  create  an 
estate  in  fee-simple :   (1    Prest  Estates,  526.) 
The  word  "  issue,^  also,  when  used  in  a  collectiye 
sense,  as  extending  to  and  comprehending  the 
issue  from  generation  to  generation,  will  recdye 
a  similar  construction  with  the  words  "  heirs  cf 
the  hody^    And  even  the  words  "  sons,"  "  chil- 
dren,'' &c.,  although  properly  speaking  descrip- 
tive only  of  persons  fiUing  those  characters,  and 
consequently  words  of  purchase,  and  not  of  limi- 
tation, may  yet^  when  it  is  manifest  the  testator 
intended  to  use  them  in  the  latter  sense,  he 
allowed  to  receive  that  construction, 
jyjj^,,  ^^      The  word  "m»m«,"  although  a  word  of  limita- 
be  construed  tation,  whenever  it  is  used  in  a  collective  sense, 
of  ^tattma.  ^^  7^^  0^  ^^3  determinate  meaning  than  the  words 
"  heirs  of  the  body;"  the  latter  being  mere  tech- 
nical words,  admitting  of  but  one    meaning; 
whereas  the  word  "issue"  is  capable  of  more; 
for  in  the  statute  de  Donis  it  is  used  both  as 
synonymous  with  children,  and  as  descriptive  of 
descendants  of  every  degree  ;  and  notwithstand- 
ing the  latter  might  be  its  prima  facte  meaning, 
yet  the  authorities  show  that  it  will  yield  to  the 
intention  of  the  testator  to  be  collected  from  the 
will ;  and,  therefore,  it  requires  a  less  demon- 
strative context  to  show  such  intention  than  the 
technical  expression  "  heirs  of  the  body"  would 
do :  {Lees  v.  Mosley,  1  You.  &  Coll.  589.)   When 
the  word  "  issue"  has  been  construed  as  a  word 
of  purchase,  it  has  generally  been  where  expU- 
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natory  words  have  shown  that  the  testator  meant    ^^  v- 
to  use  the  tenn  in  the  same  sense  as  children,    Qf^aMm 

sons,  &c.   Therefore,  if  a  testator  was  to  devise  to      1 

*'  A.  and  his  issne,"  which  standing  alone  would 
undoubtedly  pass  an  estate  tail,  and  was  after- 
wards to  go  on  and  state,  '^  the  eldest  of  such 
sons  to  be  preferred  to  the  younger,"  these  sub- 
sequent words  would  explain  the  issue  to  mean 
sons,  and  no  more.  So  a  devise  upon  trust  to 
transfer  one  moiety  to  the  issue  of  S.  to  he  paid 
to  them  at  their  respective  ages  of  twenty-one, 
and  if  only  one  child,  then  to  such  one  child, 
for  bis,  her,  or  their  benefit,  would  restrict  the 
word  **  issue"  to  mean  children :  {Carter  v. 
BentaU,  2  Beav.  551 ;  see  also  /?ya»  v.  Cowley y 
Lloyd  &  Goold,  10;  Machell  v.  Weeding,  8 
Sim.  4  ;  Pruen  v.  Osbom,  \\  ib»  143.)  Gene-  **im»,** 
rally  speaking,  however,  the  word  "  issue"  will  5SJ2ng,  is 
be  considered  as  a  word  of  limitation  ;  and  not-  considered 
withstanding  there  are  some  decisions  to  the  SSSiuIt?^ 
contrary,  the  weight  of  authority  is  decidedly  in 
favour  of  the  construction  that  words  of  super- 
added limitation  engrafted  on  the  limitation  to 
the  issue,  and  even  describing  a  mode  of  descent 
inconsistent  with  an  estate  to  the  ancestor  (as  a 
devise  to  A.  for  life,  with  remainder  to  the  issue 
male  of  his  body,  and  their  heirs  for  ever),  will  be 
insufficient  to  convert  the  issue  into  purchasers. 
The  principal  cases  in  favour  of  this  construc- 
tion are,  Shaw  v.  Weigh  (1  Eki.  Ca.  Abr.  184,  pL 
28  ;  S.  C.  2  Str.  798)  ;  Dodson  v.  Grew  (Wihn. 
272  ;  S.  C.  2  Wils.  322)  ;  King  v.  Burchell 
(1  Eden,  424) ;  Denn  dem.  Webb  v.  Puckey 
(5  T.  R.  299)  ;  Frank  v.  Stovin  (3  East,  544)  ; 
Hodson  V.  Merest  (9  Pri.  559)  ;  Mogg  v.  Mogg 
(1  Mer.  654)  ;  Tate  v.  Clarke  (1  Beav.  100.) 
Opposed  to  it  are.  King  v.  MeUing  (1  Lev.  58)  ; 
Loddington  v.  Kime  (1  Salk.  224  ;  S.  C.  Lord 
Raym.  203);  Backhouse  v.    WeUs  (1  Eq.  Ca. 
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Abr.  184,  pL  27)  ;  Doe  dem.  Cooper  y.  CoOis  (4 
T.  R.  294)  ;  Doe  dem.  Davy  y.  BumsaU  (6  T. 
B.  30) ;  S.  C.  under  the  name  of  BumsaU  7. 
De%Dy{\  Bob.  &  Poll.  215);  Doe  dem.  GilmanY. 
Elvey  (4  East,  313)  ;  Lees  y.  MosUtf  (1  Yoa.  h 
CoU.  589.) 

Although  the  words  "children,"  "sons,"  &c.  are, 
in  their  ordinary  signification,  words  of  purchase; 
yet  where  there  is  a  manifest  intent  thatthej 
shall  take  under  the  will,  which  must  altogether 
fail  unless  they  can  take  through  their  parent,  in 
that  case  either  of  these  terms  may  become  words 
of  limitation,  and  be  construed  in  the  same 
sense  as  "  heirs  of  the  body ;"  and  then,  provided 
the  parent  takes  a  preceding  estate  of  freehold, 
uniting  with  that  estate,  will  vest  the  inheritance 
in  him.  But  this  construction  will  only  be 
allowed  where  the  children  can  take  in  no  other 
way.  Hence  a  devise  to  "  A  and  his  children" 
will,  if  A.  had  any  children  at  the  time  of  the 
devise,  vest  a  joint  estate  in  all,  both  parent  and 
children,  as  purchasers  ;  but  if  A.  had  no  chil- 
dren, he  will  then  take  an  estate  tail,  in  order  to 
let  in  the  limitations  in  favour  of  the  children, 
the  latter  of  whom  would  otherwise  be  debarred 
from  all  benefit  under  the  will ;  for  they  could 
not  take  as  immediate  devisees,  not  being  in 
existence  ;  nor  by  way  of  remainder,  the  devise 
being  in  express  terms  immediate  to  A.  and  his 
children  :  {WUd^s  case,  6  Rep.  17  ;  BendL  30 ; 
Bulstr.  219  ;  Davie  y.  Stephens^  Doug.  321 ; 
Seale  y.  Barters,  2  B.  &  Pull.  485.) 

The  word  "  son,**  or  "  sons,"  though  generally 
speaking  a  word  of  purchase,  yet  when  used  with 
a  view  to  the  whole  class,  and  not  as  a  strict 
literal  description  of  them  in  their  usual  cha- 
racter, may  become  a  word  of  limitation,  and 
thus  bring  a  preceding  estate  of  freehold  in  the 
parent  within  the  rule  in   Shelters  case.    As 
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Tv^here  lands  are  limited  to  A.  generally,  and  if  ^^^^7' 
\e  shall  die  without  having  a  son,  or  sons,  that  ^.y* 
;lie  lands  shall  remain  over,  in  which  case  the  — 
prord  '*  son"  will  be  considered  as  nomen  coUec- 
H^mm^  and  synonymous  with  heirs  male  of  the 
body,  and  thus  vest  the  inheritance  in  tail  in  A. 
[JByifieUFs  case,  cited  by  Hale,  C.  J.  in  King  v. 
BfelUngy  1  Yentr.  231  ;  Milliner  v.  Robinson,  1 
Moor.  682  ;  Wild  v.  Lewis,  1  Atk.  432  ;  Robins 
ion  V.  Robinson,  1  Burr.  38  ;  S.  C.  3  Bro.  P.  C, 
ander  the  name  of  Robinson  v.  Hicks ;  Doe  v. 
Mulgrave,  5  T.  R.  323  ;  Mellish  v.  Mellish,  2 
B.  &  C.  520 ;  Garrod  v.  Garrod,  2  B.  &  Ad. 
87  ;  Doe  dem.  Jones  v.  Davies,  4  Bam.  &  Ad. 
43  ;  Raggett  v.  Beatti/,  2  Moo.  &  P.  612  ;  Doe 
dem.  Jearrad  v.  Bannister,  7  Mee.  &  Wels. ;  Doe 
dem.  Burrin  v.  Charlton,  I  Man.  &  G.  429  ; 
S.  C.  1  Scott,  290.)  But,  if  after  devising  to 
A.  for  life,  with  remainder  to  his  sons  or  daugh 
ters  generally,  or  for  life,  or  in  tail,  there  is  a  . 
devise  over  in  default  of  issue  of  A.,  then  the 
term  "issue"  will  be  construed  to  mean  the  kind 
of  issue  before  described,  and  confine  the  word 
''sons"  to  its  strict  literal  import:  {Doe  dem. 
Btiddon  V.  Page,  3  T.  B.  87  ;  Doe  dem.  Phipps 
V.  Mulgrave,  5  t6.  230 ;  see  also  Bamfield  v. 
Popham,  1  P.  Wms.  54  ;  Ginger  dem.  nhite  v. 
White,  Willes,  348  ;  Comberbatch  v.  Perry,  ib. 
484  ;  Rex  v.  Stafford  (Marquis  of),  7  East, 
521  ;  Foster  v.  Romney,  11  East,  594  ;  Tooley 
V.  Gunnis,  4  Taunt.  313  ;  Doe  dem,  Liversage  v. 
Vaughan,  5  B.  &  A.  646.)  Yet,  if  the  testator, 
instead  of  running  through  the  whole  line  of 
A.'s  sons,  had  stopped  short  at  some  particular 
point  in  the  enumeration,  and  had  then  inserted 
a  limitation  over  in  default  or  failure  of  issue, 
A.  would  have  taken  an  estate  for  life,  with 
remainder  to  his  first  and  other  sons,  either  for 
life  or  in  tail,  accordingly  as  their  estates  were 
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limited  to  them,  with  remainder  to  A.  in  tail  hj 
implication :  {Langley  v.  Bdldwyny  1  P.  Win& 
753,  n. ;  Attomey-Crenercd  v.  Sutton,  ib.  753 ; 
Robkuott  y.  Robinson,  1  Burr.  38 ;  Doe  dem. 
Bean  y.  Halley,  5  T.  B.  5.)  This  constraction 
is  only  applicable,  however,  to  wills  made  pre- 
vioualj  to  the  year  1838,  for  under  the  late  Will 
Act  (1  Vict.  c.  26),  as  we  have  already  se^ 
words  importing  a  failure  of  issue  are  to  be 
construed  to  mean  a  failure  of  issue  at  the  time 
of  his  death ;  consequently,  as  to  wills  made 
subsequently,  a  devise  to  A.  for  life,  with 
remainder  to  his  sons,  whether  including  the 
whole  or  stopping  short  at  a  definite  num- 
ber, with  a  limitation  over  in  default  of  issue,  wiH 
be  restrained  to  the  sons,  and  wiU  not,  therefore, 
enlarge  the  estate  in  their  parent,  who  will  take 
simply  a  life  estate,  with  remainder  to  his  sons 
as  purchasers. 


8.  When  an  Estate  Tail  toiU  arise  by  ImpUcaiion. 

2J«jg^         In  the  case  of  a  devise  of  real  property,  an 
viu  arise  by  estate  tail  may  sometimes  arise  by  implication, 
implication,  ^thout  any  words  of  express  devise.     One  rf 
the  instances  in  which  this  construction  has  been 
allowed  has  been  where  a  testator  devised  his 
lands  to  a  third  party,  in  case  a  person  who  was 
his  heir  at  law  should  die  without  issue  (Dy.  330; 
Walter  v.  Drew,  Com.  372),  or  without  heirs 
{Goodridge  y.  Goodridge,  WiUes,  369);  in  which 
case,  the  heir  was  held  to  take  an  estate  tail  by 
implication,  and  the  limitation  over  was  consi- 
dered good  as  a  contingent  remainder.     But  this 
rule  had  no  application  where  the  devise  oyer 
,  was  in  case  a  stranger  should  die  without  heirs, 

or  issue,  unless  he  took  some  preceding  estate 
under  the  wiU  {Gardiner  v.  Sheldon,  Vaugh. 
259 ;  S.  C.  1  Eq.  Ca.  Abr.  179,  pL  6)  ;  and 
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ihe  limitation  over  most  hare  fSuled  in  the  latter   <^^^^* 
instance,  as  being  an  executory  devise  to  take    ^J^^ 
into  effect  after  an  indefinite  failure  of  issue.      — 
But  with  respect  to  wills  made  subsequently  to 
1838y  as  the  29th  section  of  the  new  Act  (1  Vict, 
c  26)  confines  the  dying  without  to  the  death 
of  the  party,  the  heir  would  not  take  an  estate 
tail,  but  an  estate  in  fee-simple,  subject  to  a 
limitation  over,   by  way  of  executory  devise, 
which  would  now  be  good  ;  the  failure  of  issue 
under  the  construction  of  the  above  statute  being 
restricted  to  the  lifetime  of  a  person  in  being. 
But  it  seems  that  the  statute  will  not  apply  when 
the   devise    over   is  in  case  the    heir  should 
die  without   heirs,  which  would   equally  have 
raised  the  implication  of   an  estate  tail,   as  a 
limitation  over,  in  case  he  should  die  without 
issue,  would  have  done  {Goodridge  v.  Goodridgcy 
WiUes,  369) ;  because  the  act  confines  itself  to 
the  terms  ^*  without  issue,"  which  it  limits  to  the 
death  of  the  party,  unless  a  contrary  intention 
appears  bi/  reckon  of  his  having  a  prior  estate 
tail  or  of  a  preceding  gift^  being^  tnthout  any 
implication  arising  from  such  worcts,  a  UmUaHon 
of  an  estate  tail  to  such  persoUy  or  issue,  or  other ' 
toise ;  neither  of  which  occurs  in  the  instance  of 
a  limitation  over  in  case  a  party  should  die  with- 
out heirs  ;  consequently,  it  seems  that  a  devise 
in  the  latter  terms  must  receive  the  same  con- 
struction now,  as  it  would  have  done  previously 
to  the  passing  of  the  act. 

9.   Cross  Remainders* 

Cross  remainders  between  tenants  in  tail  may  when  ctom 
also  be  ranked  under  the  head  of  estates  tail  ;S1bS**" 
arising  by  implication  without  any  direct  words  impUed. 
of  devise.     This  happens  when  lands  are  given 
in  undivided  shares  to  two  or  more  for  particular 
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Ghat.  y.  estates,  as  a  devise  to  A.,  B.,  and  C,  as  tenants 
OfZuttm  ^T^  common  in  tail,  and  for  want  of  suck  issue,  to 
^  the  testator's  own  right  heirs;  in  which  case  the 
testator's  intention  would  be  construed  to  be,  that 
the  property  should  be  enjoyed  by  A.,  B.,  and 
C,  and  their  issue,  as  long  as  there  shall  be  any 
such,  and  that  on  the  death  of  either  of  the  tenants 
in  tail  without  issue,  his  share  would  go  over  to 
the  surrivors,  so  that  nothing  shall  go  over  to  the 
testator's  heirs  till  after  the  determination  of  aO 
the  estates  tail.  In  such  case  A.,  B.,  and  C.  take 
their  original  shares  as  tenants  in  common,  and 
the  remainders  limited  to  them  on  the  determi- 
nation of  the  particular  estates  are  known  by  the 
name  of  cross  remainders. 
Whether  It  has  been  said  that,  as  between  two,  there 

there  is  a       •  .         .        a  A 

stronger       IS  a  Stronger  presumption  m   favour  of  cross 
fafiSomnrf  remainders  than   between  more  persons;    but 
croflsre-      no  such  distinction  in  reality  exists,  as  cross 
betweentwo,  remainders  will   not    be    raised    between  two 
thaxibetween  unless  an  intention  to  that  effect  can  be  col- 
sons,  lected;  and  when  that  can  be  done,  the  same 
construction  will  apply  equally  to  a  greater  num- 
ber: (Dy.  30;  Wright  v.  Holford,  Cow.  31 ;  Phip- 
hard  V.  Mansfield^  Cow.  797.)     And  notwith- 
standing it  seems  formerly  to  have  been  considered 
that  the  word  "respective,"   or  any  word  of 
similar  import,  was  sufficient  to  repel  the  impti- 
cation  of  cross  remainders  ( Comber  v.  HiUy  Str. 
969;   Williams  v.  Brown^  ib,  996;  Davenport  y, 
OkUs,  1  Atk.  579;  Perry  v.  White,  Cow.  777), 
this  doctrine  has  been  since  exploded,  and  it  is 
now  settled  that  the  words  "respectively,"  or 
"  several  and  respective,"  or  other  words  of  si- 
milar import,  are  insufficient  to  prevent  the  im- 
plication of  cross  remainders:  (  Watson  t.  Fox(m, 
2  East,  36;  Staunton  v.  Peck,  2  Cox,  8;  Doedem, 
Gorges  v.  Webb,  1  Taunt.234;  ChreenY.  Stephens, 
12Ves.419;  17  «ft.  64.) 
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In    all   the    instances    in   which    cross    re-    c«^v. 
mainders    have    been    raised    by    implication,    Qfenatm 
the  parties,  though  they  took  distinct  shares,       ^ 
jet    they   all   took    them    in    the    same    pro-  Croas  n. 
perty;  for  if  a  testator  were  to  devise  separate  ^liui^be 
estates,  as  Blackacre  to  A.,  Whiteacre  to  B.,  and  ^Jj* 
Greenacre  to  C,  and  afterwards  to  limit  them  respect  to*^ 
over  on  all  the  devisees  dying  without  issue,  as  Sj^jS? 
the  subject-matters  of  the  devise  would  in  that 
case  be  distinct  and  several,  no  cross  remainders 
would  be  implied  between  them:  (  Gilbert  v.  WUtyy 
Cro.  Jac.  655;  S.C.  Garth.  172;  Cole  v.  Levrng- 
ston,  1  Vent.  224;  see  also  Holmes  v.  Meynel^  2 
Roll.  1102;  S.  C,  T.  Jones,  172.) 
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I 


1.   Of  the  Construction  of  Deeds  and  WtUs 
respect  to  the  Creation  of  these  Estates, 

How  esutes   The  creation  of  an  estate  in  joint  tenancy,  ori 
tenoacy  and  common,  depends  upon  the  particular  woi 
tenancy  In     fhc  instrument  under  which  the  tenant 
created.        In  wills  the  construction  is  governed  by  the 
tent,  and  the  leaning  of  the  courts  at  the  pi 
day  being  against  a  joint  tenancy,  though 
merly  it  was  otherwise,  they  have  allowed 
to  import  a  tenancy  in  common,  which  in  a 
mon  Jaw  conveyance  would  have  created  an 
in  joint  tenancy.     Thus,  where  the  will  cont 
any  expressions  importing  a  division,  as  eqi 
to  be  divided  {King  v.  RumbaU,  Cro.  Jac 
BUsset  V.  Cranwell,  3  Lev.  37 1 ;  Bolger  \r.  Math 
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•  Ves.  509);  or  to  two  or  more  equally  (^Z^eunn    Chaf.  v. 
'.  Cox,  Cro.  Eliz.  695;  Lovecuyres  v.  BUghty  Cow.  o/J^«» 
\52 ;  L>enn  v.  Gaskiny  ib.  657) ;  or  equallj  amongst  J*^  ^ST^' 
hem  (tb.  id.);  or  equallj  to  be  divided  between       -■- 
bem  (^Thickness  v.  Vernon,  1  Vem.  32;  Blissett 
.  CranweUy  1  Salk.  226;  Fisher  v.  ^i^^,  1  P. 
Vms.  13;  Bagwell  y.  Dry,  ib.  699;  iVtwce  v. 
TeyUny  1  Atk.  493;  Stones  v.  HeurUey,  1  Ves. 
m.  164;  Mendes  v.  Mendes,  ib,  89;  Jolliffe  v, 
^distj  3  Bro.  C.  C.  25;  Butler  v.  Stratton,  ib. 
S7;  Jenour  v.  Jenour,  10  Ves.  562,  569;  Zti»A- 
foo^  V.  CocA,  2  Mer.  70);  or  part  and  part  alike 
Beatke  y.  JETeatke,  2  Atk.  121);  or  ''share  and 
pre  alike  *'  {Campbell y.  Campbell,  4  Bro.  C.  C. 
I);    or   "respectively"  (Ferret  v.  Frampton, 
;  ly.  434);  or  any  other  words  whicb  demon- 
late  an  intention  that  the  devisees  shall  take  as 
^  Kiants  in  common,  will  create  that  estate  (Et' 
''  wcke  V.  EUrecke,  Ambl.  656;  Sheppard  v.  Gtb' 
t\fis,  2   Atk.  442;  Perkins  v.  Baynton,  1  Bro. 
tt't  C.  118.)     Still  for  all  this,  unless  there  are 
iie  expressions  in  the  will  by  which  it  can  be 
^e  apparent  that  the  testator  contemplated  a 

Cjicy  in  conmion,  the  general  rule  of  legal  con- 
ction  must  prevail;  consequently,  a  simple 
f^^lrise  to  two  or  more  persons  will  make  them 
it  tenants,  and  this  whether  it  be  a  devise  of 
property  or  a  bequest  of  personal  estate : 
\,  Cro.  Eliz.  131;  Davis  y.  Kemp,  Carth.  4; 
1  Eq.  Ca.  Abr.  207,  pi.  7.;  Shore  v.  BiU 
^sley,  1  Vem.  482;  Webster  v.  Webster,  2 
Wms.  347;  WiUing  v.  Baine,  3  %b.  113; 
T.^-we*  V.  Allen,  1  Bro.  C.  C.  181;  Campbell 
infJampbell,  4  ii.  15 ;  Morley  v.  Bird,  3  Ves. 
bK*fc ;  Stuart  v.  Bruce,  ib.  632  ;  Whitmore  v. 
^mlafonyi  6  ib.  129 ;  Crooke  v.  De  Vandes,  9 
e^k04  ;  Doe  dem.  Young  v.  Sotheron,  2  B.  & 
Oil  ^f  628.) 
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SECTION  V. 


OP   ESTATES  IN  JOINT   TENANCY  AND  TENANCY 

IN  COMMON. 

1.  Of  the  Construction  of  Deeds  and  WiUs  with 

respect  to  the  Creation  of  these  Estates. 

2.  The  Construction  of  a  Joint  Tenancy  fa- 

voured in  the  case  of  Executory  Trust, 

3.  Words  importing  a  Division  unU  not  always 

create  a  Tenancy  in  Common, 


1.  Of  the  Construction  of  Deeds  and  Wills  with 
respect  to  the  Creation  of  these  Estates, 

How  estates  The  creation  of  an  estate  in  joint  t-enancj,  or  in 
tenuicyand  common,  depends  npon  the  particular  wording  of 
tenancy  In     h^q  instrument  under  which  the  tenant  claims. 
created.        In  wills  the  Construction  is  governed  by  the  in- 
tent, and  the  leaning  of  the  courts  at  the  present 
day  being  against  a  joint  tenancy,  though  for- 
merly it  was  otherwise,  they  have  allowed  words 
to  import  a  tenancy  in  common,  which  in  a  com- 
mon law  conveyance  would  have  created  an  estate 
in  joint  tenancy.     Thus,  where  the  will  contains 
any  expressions  importing  a  division,  as  equally 
to  be  divided  (King  v.  EumbaU,  Cro.  Jac.  448; 
BUsset  V.  Cranwelly  3  Lev.  37 1 ;  Bolger  v.  MackeU^ 


OF  FREEHOLD  ESTATES.  359 

5  Ves.  509);  or  to  two  or  more  equally  (Lewin    Chap,  v. 
▼.  CoXy  Cro.  Eliz.  695;  Lovecuyres  y.  BUght,  Cow.  Qf^tautin 
352 ;  Denn  v.  Gaskin^ ib.  657) ;  or  equally  amongst  J^'^  JJJ*"^* 
them  (ib.  id.);  or  equally  to  be  divided  between       -•- 
them  {Thickness  v.  Vernon,  1  Vem.  32;  BUssett 
V.  CranweU,  1  Salk.  226;  Fisher  v.  Wigg,  1  P. 
Wms.  13;  Bagwells.  Dry,  ib.  699;  Prince  v. 
Heylvn,  1  Atk.  493;  Stones  v.  HeurUey,  1  Yes. 
sen.  164;  Mendes  y.  Mendes,  ib.  89;  Jolliffe  y. 
llflw*,  3  Bro.  C.  C.  25 ;  ^w^fer  y.  StraUon,  ib. 
367;  Jemwr  y.  Jenour,  10  Ves.  562,  569;  Z«wA- 
5rooA  y.  OicA,  2  Mer.  70);  or  part  and  part  alike 
{Heathe  y.  ffeathcy  2  Atk.  121);  or  ''share  and 
share  alike  "  {Campbell v.  Campbell,  4  Bro.  C.  C. 
15);   or   "  respectiyely "  {Ferret  y.  Frampton, 
Sty.  434);  or  any  other  words  which  demon- 
strate an  intention  that  the  devisees  shall  take  as 
tenants  in  common,  will  create  that  estate  {Et' 
trecke  v.  Ettrecke,  Ambl.  656;  Sheppard  y.  Gib' 
bans,  2  Atk.  442;  Perkins  v.  Baynton,  1  Bro. 
C.  C.  118.)     Still  for  all  this,  unless  there  are 
some  expressions  in  the  will  by  which  it  can  be 
made  apparent  that  the  testator  contemplated  a 
tenancy  in  common,  the  general  rule  of  legal  con- 
struction must  prevail;  consequently,  a  simple 
devise  to  two  or  more  persons  will  make  them 
joint  tenants,  and  this  whether  it  be  a  devise  of 
real  property  or  a  bequest  of  personal  estate : 
{Anon.  Cro.  Eliz.  131;  Davis  y.  Kemp,  Carth.  4; 
S.  C.  1  Eq.  Ca.  Abr.  207,  pi.  7.;  Shore  v.  ^7- 
Ungsley,   1  Vem.  482;   Webster  v.   Webster,  2 
P.  Wms.  347;   Willing  v.  Baine,  3   ib.   113; 
Barnes  v.  Allen,  I  Bro.  C.  C.  181;  Campbell 
V.  Campbell,  4  ib.  15;  Morley  v.  Bird,  3  Ves. 
629 ;   Stuart  v.  Bruce,  ib.  632  ;   Whitmore  v. 
Trelaumy,  6  ib.   129 ;  Crooke  v.  De  Vandes,  9 
ib.  204  ;  Doe  dem.  Young  v.  Sotheron,  2  B.  & 
Ad.  628.) 
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f^.  ^'  2,  As  to  Executory  Trusts, 

J^0>^  In  the  case  of  executory  bequests  a  difPerent 
^  fol^  prevails  than  in  devises  of  the  legal  estate,  for 


^!fft^  there  the  court  will  not  direct  a  jointtenancjunleflB 
^^   it  is  apparent  on  the  face  of  the  will  that  such  ww 
*»2!f^   the  testator's  intention:  (Marry att  v.  Townki/, 
S^^    I  Ves.  sen.  102.)    And  even  where  a  testator 
*'*^       has  used  the  words  "joint  tenants,"  yet  if  an 
estate  of  that  kind  would  be  inconsistent  with  the 
general  object  of  his  will,  the  court  in  decreeing 
a  settlement  would  direct  a  conveyance  to  the 
parties  as  tenants  in  common,  and  not  as  joint 
tenants.     Thus,  where  trustees  were  directed,  as 
soon  as  the  testator's  daughters  attained  their 
respective  ages  of  twenty-one,  to  convey  to  the 
heirs  of  their  bodies,  as  joint  tenants,  and  for 
want  of  such  issue  over,  Lord  Hardwicke  decreed 
that  the  conveyance  should  be  made   to  the 
daughters  as  tenants  in  common,  with  cross  re- 
mainders between  them,  which  he  thought  was 
the  best  mode  of  giving  effect  to  the  words: 
(Marry cUt  v.  Townley^  sup,) 

3.   Words  importing  a  Division  wiU  not  alwayi 
create  a  Tenancy  in  Common, 

When  worda  Notwithstanding  that  a  devise  in  words  im- 
^i^lffl  porting  a  division  will,  generally  speaking,  create 
not  create  a   a  tenancy  in  common,  yet  this  rule  onlv  prevails 

tenancy  in  ,  ,i         .„  ^'y  -t      .  ^  ^      ^ 

common.  Where  the  will  contains  no  words  to  negative 
that  intention;  for  where  it  has  appeared  ^t  it 
was  the  intention  of  the  testator  that  the  share 
of  any  of  the  devisees  should  survive,  an  estate 
in  joint  tenancy  has  been  held  to  pass,  in  order 
to  carry  out  that  intent,  although  words  may 
have  been  employed  which  would  otherwise  have 
created  a  tenancy  in  common:  (Barker  v.  GHeif 
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2  P.  Wms.  280 ;  Tuckerman  v.  Jefferies,  Holt,    Chaf.  v. 
370;  S.  C.  11  Mod.  108;  Frewin  v.  Relfe,  2  Bro.  Qfatautin 
C.  C.  220;  Armstrong  v.  Eldridge,  3  ib.  215.)>^g|«'^» 
Still,  if  there  is  an  express  gift  to  the  survivor,       — ^- 
the  construction  maj  be  otherwise,  as  a  tenancy 
with  a  benefit  of  a  survivorship  is  a  case  which 
may  exist  without  being  a  joint  tenancy,  because 
survivorship  is  not  the  only  characteristic  of  a 
joint  tenancy:  (Doe  dem.  BortoeUr.  Abey^  1  Mau. 
h  Selw.  428;  see  also  BUsseH  v.  Cranwdly  1  Salk. 
226;  Stones  v.  HeurtHey,  1  Ves.  sen.  165;  Cripps 
V.  fro/<?o^,  4Mad.ll.) 


VOL.   L  » 
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SECTION  VI. 


OF   CONTINGENT  REMAINDERS,  OONDITIONAJL 
LIMITATIONS,  AND  EXECUTORY  DEVISES. 

1.  Of  the  Distinction  between  Contingent  Re- 

mainders and  Conditional  Limitations, 

2.  Distinction  between  an  Executory  Devise 

and  a  Contingent  Remainder, 

3.  How    Contingent  Remainders  might  have 

been  destroyed, 

4.  Recent   Enactments  respecting    Executory 

Devises  and  Contingent  Remainders, 

5.  Whether   Conditional  Limitations  are  ca- 

pable of  being  barred, 

6.  Of  the  Requisites  to  support  a  Conditional 

Limitation, 

7.  What  Conditions  may  be  valid, 

8.  How  a  Conditional  Limitation  loHl  be  ef- 

fected by  the  Failure  of  the  Estates  to 
which  it  is  annexed, 

9.  Impossible  Conditions, 

10.   Conditions  in  Restraint  of  Marriage, 


introductorj'  i^  perusing  an  abstract,  it  will  be  requisite  to 
keep  the  distinctions  between  contingent  re- 
mainders, conditional  limitations,  and  executory 
devises  constantly  in  mind. 
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Chap.  V. 

1.  Of  the  Distinction   between  Contingent  Re^       ~^ 
Tnainders  and  Conditional  Limitations,  contingent 

remainders^ 

A  contingent  remainder  may  be  defined  as  an       ^j 
estate  in  remainder  preceded  by  a  previous  estate  Definition  of 
of  freehold,  limited  to  take  effect  to  a  dubious  ^^S^f?"* 
and  uncertain  person,  as  to  the  eldest  son  of  A., 
then  unborn;  or  to  the  right  heir  of  B.,  who  is 
then  still  living;  or  upon  an  uncertain  or  dubious 
event,  as  to  A.  for  life,  and  in  case  B.  survives 
him,  (which  is,  of  course,  uncertain),  then  with 
remainder  to  B.  for  life,  in  tail,  or  in  fee.     A  of  acondi- 
conditional  limitation  renders  it  necessary  that  SSJf^  "™***" 
some  act  should  be  done,  or  that  some  event 
which  will  not  certainly  happen  should  take 
place  before  the  limitation  is  to  take  effect,  and 
which,  when  it  occurs,  has  the  effect  of  rescind- 
ing or  destroying  the  preceding  existing  estate, 
and  vesting  the  property  in  the  party  claim- 
mg  under  the  condition.     In  this  latter  respect 
it  differs  materially  from  an  estate  in  remainder, 
which,  whether  vested  or  contingent,  never  takes 
effect  in  abridgment  of  the  preceding  estate,  but 
always  awaits  its  original  and  regular  determina- 
tion. 

This  distinction  is  very  ably  and  accurately  Distinction 
pointed  out  by  Mr.  Feame  in  lus  valuable  Essay  condiuonai 
on  Contingent  Remainders,  where  he  says  (p.  14),  imitation 
^^  The  true  point  of  distinction,  as  I  take  it,  mninder' 
between  such  conditional  limitations  over  as  are 
and  such  as  are  not  remainders  in   the   strict 
sense  of  that  word,  lies  here;  the  former  are 
limited  to  commence  where  the  first  estate  is, 
by  the   very  nature  and  extent  of  its  original 
limitation,  to  expire  or  determine;  whereas  the 
latter  are  limited  so  as  to  be  independent  of  the 
measure  or  extent  originally  given  to  the  first 
estate,  and  to  take  effect  in  possession  upon  an 
event  which  may  happen  before  the  regular  de- 

b2 
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chap^v.    temunation  to  which  the  first  estate  is  liable 
Of       from  the  nature  of  its  original  limitation,  and  so 

;^^22^,  as  to  rescind  it.  And  in  the  latter  case  I  appre- 
^  hend  it  is  the  same  thing,  whether  the  whole  is 
disposed  of  in  the  first  limitation,  or  not.  Thns, 
if  I  Umit  an  estate  to  the  use  of  A.  for  life,  or  to 
the  use  of  A.  indefinitely,  provided  that,  when  C. 
returns  from  Rome,  it  shall  thenceforth  inmiedi- 
ately  be  to  the  use  of  B.  in  fee;  here  the  first 
estate  is  an  estate  for  the  life  of  A.  (not  an  estate 
limited  only  till  C.'s  return);  the  remnant,  there- 
fore, of  the  whole  fee  in  this  case  is  what  re- 
mains expectant  on  the  determination  of  A.'s 
Hfe  estate,  by  such  events  as  a  life  estate  is  liable 
to  be  determined  by;  and  therefore,  when,  after 
such  a  limitation  to  A.,  I  limit  to  ^e  use  of  B. 
till  C.'s  return  to  Rome,  and  so  take  up  and 
make  such  new  estate  to  commence  and  take 
effect  in  possession,  not  from  any  regular  deter- 
mination of  the  estate  before  limited  to  A.  (his 
estate  being  for  life,  and  not  merely  until  C.'s 
return  from  Rome),  but  from  an  event  which 
may  happen  sooner,  it  is  evident  this  limitation 
to  the  use  of  B.  is  not  confined  to  the  remnant 
of  the  estate  expectant  on  the  particular  estate 
before  given  to  A.,  but  may  eventually  interfere 
with,  and  in  part  repeal  and  defeat  that  first 
estate,  instead  of  awaiting  its  final  expiration  or 
determination;  and  therefore  it  does  not  fall 
within  the  above  definition  of  a  remainder.  But 
limitations  of  this  nature  are  properly  termed 
conditional  limitations,  to  distinguish  them,  on 
the  one  hand,  from  conditions,  of  which  only  the 
grantor  or  his  heir  can  take  advantage,  and,  on 
the  other,  from  remainders,  in  the  strict  and 
proper  sense  of  the  word,  as  above  defined.  And 
though  these  conditional  limitations  are  not  valid 
at  common  law,  yet  within  certain  limits  they 
are  good  in  wills  and  conveyances  to  uses." 
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Chap.  V. 


* 

2.  Distinction  between  an  Execuiorv  Devise  and       i^__, 

a  Contingent  BemamdJr.  ?S!S&, 

4bc, 

An  executory  devise  differs  from  a  contingeiit  i^  ^^ 
remainder  in  five  essential  particulars :  1st,   Be-  respects  an 
cause  it  is  admitted  onlj  in  wills,  whereas  a  con-  Se^  &» 
tingent  remainder  is  admitted  both  in  wills  and  S]^Jt^" 
deeds.     2nd.  That  an  executory  devise  does  not  msSder. 
require  any  particular  estate  of  freehold  to  sup- 
port it,   which  is  absolutely  necessary  to  the 
existence  of  a  contingent  remainder.     Srd.  That 
an  estate  by  way  of  executory  devise  may  be 
limited   after  an  estate  in  fee-simple,  which  a 
contingent  remainder  cannot  be.     4th.  That  as 
an  executory  devise  does  not,  like  a  contingent 
remainder,  require  any  particular  estate  to  sup- 
port it,  it  may  be  limited  to  commence  in/uturo^ 
or  by  way  of  remainder  expectant  upon  a  term 
of  years.    5th.  That  as  the  person  who  is  to  take 
under  an  executory  devise  has  not  a  present  but 
a  future  interest,  his  estate  cannot  be  barred  or 
destroyed  by  any  alteration  in  the  estate  out  of 
which,  or  after  which,  it  is  limited. 

3.  How  Contingent  Remainders  might  have  been 

destroyed. 

It  was  formerly  necessary  that  a  contingent  oid  laws 
remainder  should  be  supported  by  a  preceding  t^dMtrac- 
particular  estate  of  freehold,  and  if  that  particuliur  2Si^t^°* 
estate  determined,  the  remainder  determined  also,  remainders. 
When,  therefore,  there  was  tenant  for  life,  with 
divers  contingent  remainders,  he  might  not  only 
by  his  death,  but  also  by  alienation,  surrender,  or 
by  other  methods  have  destroyed  and  determined 
his  own  life  estate  before  any  of  those  remainders 
became  vested.     As,  for  example,  suppose  A., 
tenant  for  life,   with  remainder  to   Us  eldest 
son  unborn  in  tail,  before  any  son  was  bom, 
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chap^v.  Jj^  surrendered  his  life  estate,  he  would  thereby 
Q^       have  defeated  the  remainder  in  tail  to  his  son; 

re]^!SSt,  for  his  son,  not  being  in  esse  when  the  particular 
^-  estate  determined,  the  remainder  could  not  thai 
vest;  and  as  it  could  not  vest  then,  it  could 
never,  according  to  the  rules  before  laid  down, 
have  vested  at  alL  This  caused  the  introduction 
of  trustees  to  preserve  contingent  remainders  in 
settlements  of  real  property,  in  whom  the  estate 
becomes  vested  in  remainder  for  the  life  of  the 
tenant  for  life  to  conuuence  when  his  determines. 
If,  therefore,  his  estate  determines  otherwise  than 
by  his  death,  the  estate  of  the  trustees  for  the 
residue  of  his  natural  life  will  take  effect^  and 
become  a  particular  estate  in  possession  sufficient 
to  support  the  remainders  depending  in  contin- 
gency: (2  Blac.  Com.  171,  172;  Fearne  C.  R. 
326.) 

4.  Recent  Enactments  respecting  Executory 
Devises  and  Contingent  Remainders, 

Conthigent        Formerly,  contingent  remainders  were  looked 

remainders  .  /»  .1  •ai**  ai_ 

were  for-      upon  m  a  more  favourable  pomt  of  view  than 
Sirdedlna    ©^©cutory  dcviscs;  the  rule  of  construction  be- 
more  favour-  ing,  that  whenever  a  future  interest  was  cap- 
thin  ele^      al^l®  of  taking  effect  as  a  contingent  remainder, 
cutory         it  should  ucvcr  take  effect    as   an  executory 
devise:    {Purefoy    v.    Rogers,   2   Saund.   380; 
Walter  Y,  Grew,  Com.  372;  Wealthy  v.  BosvilUy 
Rep.  temp.  Hardw.  258;  Carwardine  v.  Car- 
wardine,  in  Chan.  8  Jan.   1758 ;  cited  Fearne 
C.  R.  388;  S.  C.  1  Eden,  27;  Tenny  dem.  Agar 
V.  Agar,  12  East,  253;  Doe  dem,  Cholmondeky 
(Earl  and  Countess  of)  v.  Maxey,  tb,  589,  604; 
Phillips  V.  Deakin,  1  Mau.  &  Selw.  744.)     But 
latterly,  contingent  remainders  appear  to  have 
been  looked  upon  less  favourably,  and  a  recent 
act  of  Parliament  (7  &  8  Vict.  c.  76,  s.  8)  ac- 
tually went  so  far  as  to  convert  them  all  into 
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executory  devises.     This  singular  legal  meta-    C"^^' 
morphosis,  which,  during  its  ephemeral  existence,        <^ 
excited  no  smaU  amazement  amongst  the  pro-  ^X'.. 
fession,  was,  however,  repealed  in  the  foUowing       ^• 
session,  by  stat.  8  &  9  Vict.  c.  106;  but  by  the 
8th  section  of  which  a  very  proper  provision  is 
made  for  protecting  contingent  remainders  against 
the  premature  failure  of  the  preceding  particular 
estate.     It  is  shortly  as  follows :  *'  That  a  con-  ContinKent 
tingent  remainder,  existing  at  any  time  after  the  ^i^g^^er 
31  St  day  of  December,   1844,  shall  be,  and  ^  J^jJj^'Jg^^ 
created  before  the  passing  of  this  act,  shall  be  destruction  ^ 
deemed  to  have  been,  capable  of  taking  effect,  J^icu£?^ 
notwithstanding  the  determination,  by  forfeiture,  estate. 
surrender,  or  merger,  of  any  preceding  estate  of 
freehold  in  the  same  manner  in  all  respects  as 
if  such  determination  had  not  happened." 

5.    Whether  Conditional  LimitoMcms  are 
capable  of  hang  barred, 

A  conditional  limitation  so  far  partook  of  the  Conditional 
nature  of  an  executory  devise,  that  it  could  not  IJS^^jfr"  ' 
have  been  barred  by  any  act  of  the  tenant  for  barrabie. 
life.     But  where  the  limitations  were  after,  or  in 
defeasance,  or  in  breach  of  a  condition,  annexed 
to  an  estate  tail,  a  recovery  by  the  tenant  in  tail, 
before  the  event  or  condition  happened,  would 
have  barred  the  estate  arising  on  that  event  or 
condition;  and  the  same  object  may,  it  is  appre- 
hended, be  now  attained  by  a  disentailing  deed 
under  the  recent  Fine  and  Recovery  Substitution 
Act,  3  &  4  Will  4,  c.  74. 

6.   Of  the  Requisites  to  support  a  Conditional 

Limitation, 

The  validity  of  a  conditional  limitation  will  ^'.Sil^' 
depend  upon  the  legality  and'  possibihty  of  the  support  a 
condition,  and  its  not  being  repugnant  or  incon-  SitotSIf* 
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chaf^v.  gjgtent  with  the  nature  or  quality  of  the  preoe- 
^^^  ding  estate.  Hence,  if  lands  were  to  be  devised 
^mSSl^  in  tail,  with  a  proviso  that,  if  the  devisee  should 
^;  alienate  the  lands,  they  should  go  over  to 
another,  such  a  condition  would  be  void.  And, 
upon  the  same  principle,  it  has  been  long  since 
determined,  that  if  lands  are  devised  in  tail,  witii 
a  proviso  that,  if  a  tenant  in  tail  suffered  a  re- 
covery, his  estate  should  cease,  was  a  void  con- 
dition, and  consequently,  that  the  limitation  de- 
pending upon  it  must  fail;  the  power  to  suffer  a 
recovery  being  one  of  the  inherent  properties  of 
an  estate  tail,  and  not  to  be  restrained  by  condi- 
tion (Taltarum's  case,  18  £dw.  4  pL  16;  Ca 
Litt.  223,  a,  224,  b) ;  limitation,  custom  (Cra 
Jac.  96);  recognizance  {Tat/lor  v.  Shaw,  Garth. 
6,  22) ;  statute  (PooTs  case,  Moor.  610)  ;  or 
covenant  (Collins  v.  Mummer,  1  P.  Wms.  104.) 

7.   What  Conditions  may  be  valid. 

Within  what      And  although  a  proviso  against  alienation 
J^SdSSi    generally  is  void,  yet  it  will  be  otherwise  if  it  be 
XStton     restricted  to  a  particular  time  (  Smith  and  Davids 
maybe        cose,  2 Lcou.  38;  Moor.  271;  Hob.  13,261);  or 
supported.    ^  ^  particular  person.     And  even  a  conditioii 
not  to  alien,  unless  it  be  to  a  particular  perscHi, 
has  been  holden  good :  (Doe  dem.  Gill  v.  J^r^ 
son,  6  East,   173,  180 ;  2  Smith,  295;  and  see 
also  Muschamp  v.  Bluet,  Bridg.  Bep.  132.) 
ABtooondi-       According  to  Mr.  Feame,  a  condition  to  avoid 
avddi^       the  preceding  estate  must  determine  it  alt<^ether, 
cBtates.        and  not  in  part  only,  leaving  it  good  as  to  the 
residue;   and  upon  this  principle  it  had  been 
ai^udged  that  a  proviso  to  make  the  estate  of  the 
tenant  in  tail  to  cease  during  his  life  was  void, 
for  that  although  the  whole  estate  may  be  deter- 
mined by  the  condition,  yet  a  part  of  it  only 
during  the  tenant's  life  shall  not;  and  that  such 
a  proviso  is  ineffectual  on  account  of  its  repug- 
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nancy  to  a  rule  of  law.     This  is  certainly  the    c=^v. 
case  Tvitb  respect  to  a  condition  properly  so  called,        Of 
and  of  inrliich  none  but  the  grantor  and  his  heirs  f!^^^«. 
can    take  advantage,  and  which  must  therefore       j^ 
necessarily  determine  the  whole  estate  to  which 
it  is  s abject;  but  there  appears  to  be  no  reason 
-w-liy  tliis  construction  should  be  extended  to  a 
limitation  which  operates  in  defeasance  of  a  pre- 
ceding estate,  on  the  ground  that  it  defeats  the 
estate  in  part  only;  and  it  is  observable  in  all  the 
cases  cited  by  Mr.  Feame  in  support  of  this  doc- 
trine   ( Corbels  case,   1  Rep.   83,  b  ;  Jermyn  v. 
Arscott,   cited  1  Bep.  85,  a ;  MiMmaifs  case, 
6  Rep.  40;  Fox  v.  Htnde,  Cro.  Jac.  697),  the 
liniitation  was  either  defective  in  the  terms  of 
its  creation,  or  was  repugnant  to  the  nature  of 
the  incidents  of  the  estate  on  which  it  was  en- 
grafted, or  was  contrary  to  the  rules  of  law  fixing 
the  period  within  which  such  interests  must  be 
liniited  to  arise. 

When,  therefore,  these  circumstances  do  not  ?*°l¥S5^« 

.  -1  I.*!  11  loraDrlaging 

occur^  it  seems  that  a  condition  that  on  the  hap-  an  estate. 
pening  of  certain  events  an  estate  tail  shall  be 
redaced  to  an  estate  for  life  only  may  be  good. 
This  construction  has  been  made  in  the  case  of 
a  condition  annexed  to  a  devise  of  an  estate  in 
fee-simple  (  Wright  v.  Wright,  1  Ves.  sen.  409), 
and  upon  the  same  principle  it  seems  that  it 
would  also  be  extended  to  a  condition  annexed 
to  an  estate  tail.  And  where  the  limitation  over 
is  not  to  take  effect  until  a  certain  period,  the 
preceding  estate  will  not  be  divested  until  that 
period  arrives.  Hence  where  there  was  a  devise 
to  a  wife,  provided  she  remained  a  widow,  but  in 
case  she  married  a  second  husband  then  to  tes- 
tator's nephew  when  he  should  attain  the  age  of 
twenty-three  years,  it  was  held  that  the  widow- 
had  an  estate  till  the  nephew  attained  the  age  of 
twenty-three,  though  she  herself  got  married 
before  that  time:  {Doe  dem.  Dean  and  Chapta^ 

k3 
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Chap.  V.    ^  Westminster  v.  Freeman,  1  T.  R.  389 ;  Feamc 
Cf       C.  R.  240.) 

contingeta 

'"'""Jijf^'*  8.  How  a  Conditional  Limitation  wUl  be  ctffected 

—  by  the  Failure  of  the  Estates  to  which  it  is 

anneoced. 


How  a 
conditional 
limitation 
will  be 
affected  by 
thefoilnre 
of  the 
preceding 
estate. 


Otherwise 
where  the 
particular 
estate  takes 
place  and 
fails  in  any 
other  event. 


When  a  remainder  is  limited  to  take  effect  oa 
breach  of  a  condition  annexed  to  a  particular 
estate,  which  never  arises,  as  where  it  is  limited 
to  a  person  not  in  esse  who  never  comes  in  being 
(Jones  V.  fVestcomby  1  Eq.  Ca.  Abr.  245,  pi.  10 ; 
Andrews  v.  Fulham,  1  Wils.  107,  cited   GuUiverl 
V.  Wicketty  1  Wils.  105;  Statham  v.  Belly  CowJ 
40;  Murray  y,  JoneSy  2  Ves.  &  Bea.  313),  or 
fails  of  effect,  as  by  the  death  of  the  par^  to 
whom  it  is  limited,  in  the    testator's  lifetime 
(Scattertvood  y.  Edge,   1  Salk.  229;  Hopkins y,\ 
HopkinSy  Ca.  temp.  Talb.  44;  Avelyn  v.  fVardA 
1  Yes.  sen.  420;  Doe  dem.  Wells  y,  Scott,  3  Maa.| 
&  Selw.  300),  the  limitation  over  will,  neverthe- 
less, take  effect;  the  first  estate  being  considered] 
as  a  preceding  limitation,  and  not  a  condition  t< 
give  effect  to  the  remainder,  which,  though  it' 
cannot  operate  strictly  as  such,  the  preceding 
estate  which  was  to  have  supported  it  having 
failed,  may  still  be  good  as  a  conditional  limita- 
tion, or  by  way  of  executory  devise:  (iSccrflcr- 
wood  V.  Edge,  supra;  see  also  Feame  C.  R.  510, 
512.) 

But  where  a  preceding  estate  to  which  a  con- 
dition is  annexed  actually  takes  place,  an  estate 
limited  to  take  effect  on  breach  of  the  condition 
will  fail  if  the  estate  be  determined  by  any  other 
event;  as  where  A.  devised  his  estate  to  his  Bon 
in  tail  male,  remainder  to  B.  for  life,  remainder 
to  his  (B.'s)  sons  in  taQ  male,  on  condition  that  he 
should  change  his  name;  and  if  he  or  any  son  of 
his  refused  to  do  so,  then  he  directed  the  devise 
to  be  void,  and  gave  the  estate  to  D.,  &c. ;  the 
son  died  without  issue;  B.  performed  the  condi- 
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Chap.  V 


tion  and  died  without  issue;  and  upon  a  question  ^"j^ 
whether  D.  should  have  the  estate  after  B/s  <^ 
death,  the  judges  of  the  King's  Bench  certified  rtmaxridfrt, 
their  opinion  that  D.  took  no  estate  on  the  death  j^; 
of  B.,  but  that  it  went  to  the  testator's  heir-at- 
law  by  law;  which  opinion  was  afterwards  con- 
firmed by  the  House  of  Lords:  {^Amherst  v. 
LyWm,  3  Bro.  P.  C.  486;  Fearne  C.  R.  238; 
see  also  Sheffield  v.  Orrery y  3  Atk.  282.) 


9.  Impossible  Conditions. 

An  impossible  condition  is  a  mere  nuUity:  impossible 
(Puff.  lib.  3,  8.  2;  Co.  Litt.  206.)  If  it  be  prece-  SJamCTe 
dent  to  the  estate,  both  the  estate  and  the  con-  "^^uty. 
dition  are  alike  invalid;  if  subsequent  to  the 
estate,  then  the  estate  will  be  absolute  and  the 
condition  void:  (1  Ins.  206;  9  Rep.  128.)  Where, 
however,  a  condition  is  of  two  parts,  the  one 
possible  and  the  other  impossible,  the  condition 
will  be  good  as  far  as  the  possible  part  is  con- 
cerned, and  void  as  to  the  impossible  part:  (Cro. 
EUz.  780;  1  RoU.  Abr.  44;  2  Mod.  202.)  And 
if  a  condition  becomes  impossible  by  the  act  of 
God;  as  where  an  estate  is  devised  to  A.,  upon 
condition  that  within  a  certain  time  he  inter- 
marry vdth  I.  S.  before  the  expiration  of  which 
period  I.  S.  dies;  or  a  devise  on  condition  that 
he  marry  with  the  consent  of  C.  and  D.,  who 
die  before  the  marriage;  the  condition  will  be 
discharged,  and  the  estate  will  become  absolute: 
{Thmnas  v.  Howell^  1  Salk.  170;  PayUm  v. 
Bury,  2  P.  Wms.  626;  Gray  don  v.  Hicks,  2  Atk. 
16;  Lester  v.  Garland,  15  Ves.  248;  Aistahie  v. 
Rice,  3  Mad.  266.)  Nor  can  a  condition  be  annexed 
to  an  estate  created  under  a  power  without  an 
express  authority:  {Pawlett  v.  Pawlett,  1  Wils. 
224;  Alexander  v.  Alexander,  2  Ves.  sen.  640; 
Lane  v.  Page,  Ambl.  233;  see  also  Burleigh  v. 
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chap^v.    PgarsaUy  1  Ves.  sen.  281;  Davbeny  v.  Cockbum^ 
Of       1  Mer.  626,  645.) 

contingent 
remmnden, 

^  10.  Conditions  in  Restraint  of  Marriage, 


Conditions 
in  restraint 
of  marriage 
not  genertUly 
faToored. 


What  con- 
ditions in 
restraint  of 
marriage 
have  been 
holden  good. 


Distinction 
between  con- 
ditions pre- 
cedent and 


Conditions  in  restraint  of  marriage  have  not, 
it  is  said,  been  generally  favoured,  being  con- 
sidered contrary  to  sound  policy;  and  if  the 
condition  be  such  as  amounts  to  an  absolute 
injunction  of  celibacy,  it  will  be  void.  But 
almost  any  restriction,  unless  it  goes  to  that 
extent,  may  be  supported:  (Go.  Litt.  42;  TFil" 
liams  y.  Porter ^  \  Cha.  Cas.  142;  Booth  v. 
Booth,  2  t6.  109;  Harvey  v.  Astany  1  Atk.  361 ; 
Reynish  v.  Martin,  3  ib,  330;  Reeves  v.  Heme, 
6  Yin.  Abr.  343,  pi.  31 ;  PidUng  v.  Reddy, 
1  Wils.  21;  Scott  v.  Tyler,  2  Bro.  C.  C.  431; 
Stackpole  y.  Beaumont,  3  Yes.  98;  £llis  y.  JElUs, 

1  Sch.  &  Lef.  1 ;  Long  y.  Ricketts,  1  Sim.  &  Stu. 
179.)  Hence  a  condition  prescribing  the  cere- 
monies and  place  of  marriage  has  b^n  holden 
good;  so  where  the  condition  limits  the  pro- 
hibited time  to  twenty-one,  or  any  other  age, 
provided  it  be  not  used  evasively  as  a  cover  to 
restrain  marriage  generally:   {Scott  y.    Thaler, 

2  Bro.  C.  C.  431.)  An  injunction  to  ask  consent 
is  also  lavirful:  {Sutton  y.  Jewkes,  Cha.  Rep.  95 ; 
Creagh  y.  WUson,  2  Yem.  572;  Ashttm  v. 
Ashton,  Pre.  Cha.  226;  Chauncy  y.  Graydon, 
2  Atk.  616;  Hemmings  y.  MunMey,  1  Bro.  C.  C. 
304;  Dashwood  v.  Bulkeley,  10  Yes.  230.)  A 
condition  prohibiting  a  widow  from  marrying  is 
not  unlawful:  {Barton  v.  Barton,  2  Yem.  308.) 
Neither  is  a  condition  not  to  marry  a  particular 
person  {Stackpole  v.  Beaumont,  3  Yes.  97);  ot 
one  of  a  particular  country,  as  a  Scotchman,  or 
the  like:  {Perrin  v.  Lloyd,  9  East,  170.) 

There  is  a  diversity,  however,  in  the  construc- 
tion of  conditions  of  this  kind,  depending,  first, 
upon  whether  such  conditions  are  subsequent  or 
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precedent;  secondlj,  upon  the  nature  of  the  pro-  Ch^v- 
party  to  which  they  are  annexed.  If  subsequent,  or 
and  attached  to  a  devise  of  real  estate,  and  there  ^SSSSS^ 
is  a  limitation  over  on  breach  of  the  condition,  ^ 
then  it  will  be  a  conditional  limitation  {Sckoku'  conditfmis 
tiva^s  ease,  Plow.  403;  3  Rep.  206,  a;  2  Larff^s  ~»»«i^t 
case,  2  Lieon.  82;  Rundaie  y.  EUey,  Garth.  170; 
Dy.  127;  Frtfs  case,  1  Ventr.  199;  Amm.  2  Mod. 
7),  on  breads  of  which  the  party  to  whom  the 
estate  is  limited  over  will  become  entitled  with- 
out entry  or  claim.  If  no  estate  be  limited  over, 
then  it  will  be  a  condition  at  common  kw,  of 
which,  until  recently,  the  heir  of  the  testator 
could  alone  have  ts^en  advantage;  but  now  a 
right  of  entry  for  condition  broken  may  be 
granted  by  deed  (8  &  9  Vict.  c.  196,  ss.  6,  6), 
or  devised  by  will  (1  Vict.  c.  26,  s.  2);  still,  no 
actual  estate  will  be  acquired  in  either  case,  until 
the  heir,  grantee,  or  devisee  make  an  actual  entry 
on  the  premises;  and  unless  this  be  done  within 
twenty  years  after  breach  of  the  condition,  the 
estate  will  become  absolute:  (stat.  3  &  4  WilL  4, 
c.  27,  ss.  2,  3.)  K  a  condition  subsequent  is 
attached  to  a  bequest  of  personal  estate,  then,  if 
there  is  a  limitation  over,  the  party  to  whom  it 
is  so  Umited  over,  will  become  entitled  imme- 
diately upon  such  breach  being  committed;  but  if 
there  be  no  limitation  over,  the  condition  will  be 
considered  as  only  in  terrorem,  to  make  the  party 
careful,  but  not  to  avoid  the  gift  {BeUatU  v. 
Ertniney  1  Cha.  Gas.  22;  Sutton  y.  Jewkes,  2  ib. 
95;  Sicks  V.  Pendarves,  Freem.  41;  Sirattan  v. 
GirymeSy  2  Vem.  357;  AUon  v.  Astony  ib.  452; 
Semphill  v.  Bayly ,  Pre.  Cha.  562;  S.  C.  1  Eq. 
Ca.  Abr.  213;  Chauncy  v.  Graydon,  2  Atk. 
616;  Wheeler  v.  Bingham,  3  Atk.  364;  Clarke 
V.  Parker,  19  Ves.  14);  unless  the  marrying 
without  consent  be  confined  to  the  minority  of 
the  party,  in  which  a  marriage  contrary  to,  or 
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cuAF^v.    -^thout   such    consent)   will   be   a   forfeiture: 
or       {Stackpole  v.  Beaumont,  3  Ves.  98.)      Whea 

contingent  j»a»  •  ^     •    ^      /»         •  j 

remainden,  conoitions  m  restraint  of  marriage  are  annexed  | 
**"•  to  portions  charged  on  real  estate,  the  same  roles 
of  construction  will  prevail  as  in  the  case  of  a{ 
devise  of  the  lands  themselves ;  if  on  personal ; 
estate,  the  same  rules  of  construction  as  are 
applicable  to  bequests  of  personal  property. 
riwretaT'"  •^***  ^^  either  case,  if  the  condition  attached  to 
condition  the  gift  is  a  condition  precedent,  that  condition 
precedent,  ^^g^  |jg  performed  before  the  party  dainiing 
under  it  can  become  entitled;  the  performance! 
of  the  condition  forming,  in  fact,  the  essence  of  | 
the  gift  {Garbut  v.  Hilton^  1  Atk.  381;  EUis  v. 
Smithy  1  Sch.  &  Lef.  I ;  Uoyd  v.  Branton^ 
3  Mer.  116);  consequently,  if  the  party  die 
before  the  marriage,  the  donation  must  fail  alto- 
gether: {Harvey  v.  Astoriy  1  Atk.  361 ;  Atkins 
V.  Hiccocks,  ib.' 500;  Elton  v.  EUan,  3  ib,  504; 
Beeves  v.  Heme,  5  Vin.  Abr.  343,  pL  31 ;  Stack- 
pole  V.  Beaumont,  3  Yes.  98;  ifonkhottse  v. 
Holme,  1  Bro.  G.  C.  298  ;  Lowe  v.  Manners, 
5  B.  &  Aid.  917;  Long  v.  Bicketts,  2  Sim.  h 
Stu.  179.)  It  has,  however,  been  decided  that  a 
requisition  to  marry  with  consent,  imposed  by  a 
testator  on  his  daughters,  who  were  then  spin- 
sters, did  not  apply  to  a  daughter  who  afterwards 
married  in  the  testator's  lifetime,  and  was  a 
widow  at  his  decease:  (CrommeHn  v.  Crommelm, 
3  Yes.  227.)  To  adopt  a  contrary  construction 
would  produce  the  absurdity  of  obliging  the 
legatee  to  marry  again  in  order  to  provide  for 
her  children,  if  any,  by  her  first  husband;  and  it 
seems  that  in  such  a  case,  if  a  legatee  marry 
with  her  father's  consent,  or  even  his  subsequent 
approbation,  she  will  be  entitled  to  all  the  benefit 
attached  by  him  to  marrying  with  the  required 
consent  {Wheeler  v.  Warner,  1  Sim.  &  Stu. 
304);  as  it  is  impossible  to  suppose  that  a  tes- 
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tator  could  intend  to  place  a  daughter,  marrying    ^^^^'  ^' 
iTvitb.  consent,  in  a  worse  situation  than  if  she        Of 
had  married  with  that  of  the  trustees.  rSHaSSn, 

It  sometimes  happens  that  an  estate  is  devised       j^ 
upon  condition  that  the  devisee  shall  assume  the  Condition  to 
name  and  arms  of  the  testator.     In  cases  of  this  Jf^^J^ 
kind    a   question  has  sometimes  arisen,  as  to«nd«rm«. 
wliether  the  voluntary  assumption  of  the  name 
^would  satisfy  the  condition,  or  it  is  requisite  that 
the    devisee  should  obtain  a  proper  licence  or 
authority  from  the  crown,  or  the  still  more 
solemn  act  of  the  legislature,  where  neither  of 
those  modes  of  procedure  are  prescribed  by  the 
terms  of  the  condition.   But  it  seems  that,  where 
neither  of  such  modes  of  procedure  are  directed, 
an    unauthorized  assumption  of  the  name  will 
he  sufficient:  {Lowndes  y.  Davies,  2  Scott,  71.) 
And  even   in  a  case  {Doe  4em.  Luscombe  v. 
Votes,   1  Dow.  &  Ry.  187;  S.  C.  5  B.  &  Aid. 
543 ;  see  also  Hawkins  v.  Luscombe,  3  Swanst 
3753  where  a  condition  was  imposed  upon  devi* 
sees,  not  bearing  the  name  of  Ltucombe,  that 
they,  within  three  years  after  being  in  posses- 
sion, should  procure  their  names  to  be  altered 
to    tiuscombe  by  act  of  Parliament ;    it  was 
held  that  this  requisition  did  not  apply  to  an 
individual  who,  before  he  came  into  possession, 
had    voluntarily  and  without  any  special  au- 
thority  assumed  the  name  of  Luscombe;    he 
heing,  it  was  considered,  a  person  *^  bearing  a 
name"  within  the  meaning  of  the  will. 

A  condition  to  determine  the  estate  in  the  condition  to 
case  of  bankruptcy  or  insolvency  may  be  either  eJtete  uTthe 
annexed  to  a  devise,  or  a  settlement  of  real  or  event  of 
personal  property;  but  to  be  effectual  it  must  or^nwu  ^ 
determine  the  whole  estate;  for  it  will  not  be  '^^'^^y- 
permitted  to  avoid  it  as  to  part,  and  leave  it 
good  as  to  the  residue:  {Lockyear  v.  Savage, 
2   Str.  947;  DommeU  y.  Bedford,  3  Ves.  149; 
Foley  V.  Bumelly  1  Bro.  C.  C.  274;   Shee  v. 
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chap^v.    ^^^^  13  ves.  494;  Brandon  v.  Robinson,  18  tft. 

Of  429;  Cooper  v.  ^a«,  5  Mad.  482.) 
^^^^SSt,  As  on  the  one  hand  an  estate  may  he  destroyed 
^-  by  the  breach  of  a  condition,  or  the  happening 
When  an  of  a  contingency,  so  on  the  other  it  may  arise  or 
bfeSwaed  l>ecome  enlarged  by  the  performance  of  a  con- 
Sror*-  ^^'"^  "^  *«  happening  of  some  uncertain  ape- 
contingency,  cified  event;  as,  for  example,  if  lands  were 
limited  to  A.  for  life,  or  in  tail,  and  that  if  he 
perform  such  an  act,  or  if  some  particular  occur- 
rence take  place,  he  shall  have  the  fee;  in  either 
of  these  cases,  A.  on  performing  the  condition, 
or  on  the  happening  of  the  contingency,  will  be 
entitled  to  the  fee:  {Stafford's  (Lord)  case, 
8  Rep.  74;  Feame  C.  R.  279.)  But  in  order 
that  an  estate  may  be  so  enlarged,  it  must  hare 
the  five  following  incidents  : — 1.  The  condition 
upon  which  it  is  to  arise  must  be  both  possible 
and  legal;  for  upon  an  impossible  condition  it 
cannot,  and  upon  an  unlawful  one  it  shall  not, 
increase:  (Shep.  Touch.  129.)  2.  There  ought 
to  be  a  particular  estate  as  a  foundation  for  the 
increase  to  take  effect  upon,  which  particular 
estate  Lord  Coke  held  must  not  be  an  estate  at 
will,  nor  revocable,  nor  contingent.  3.  Such  par- 
ticular estate  should  continue  in  the  lessee, 
grantee  or  devisee,  until  the  increase  happens, 
without  any  alteration  of  privity  of  estate  by 
alienation  by  such  grantee,  lessee  or  devisee, 
though  the  alienation  of  the  grantor  wiU  not 
affect  it;  nor  is  it  necessary  that  such  increase 
should  take  place  immediately  upon  the  determi- 
nation of  the  particular  estate,  for  it  may  enure 
as  a  mediate  remainder,  subsequent  to  an  imme- 
diate remainder  for  life  or. in  tail  in  somebody 
else.  4.  The  increase  must  vest  and  take  effect 
immediately  upon  the  performance  of  the  con- 
dition; for  if  an  estate  cannot  be  enlarged  at  the 
very  instant  of  time  appointed  for  enlai^ement, 
the  enlargement  shall  never  take  place.     5.  The 
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particnlar  estate  and  increase  most  take  effect    ^'^•^- 
hy  one  and  the  same  instrument,  or  deed,  or  bj        Of 
several  deeds  deliyered  at  one  and  the  same  y^^SS^ 
time;   because  the  particular  estate,   and  the       ^- 
increase  thereupon,  is  only  a  grant  to  take  effect 
out  of  one  and  the  same  root;   and  notwith- 
standing the  increase  vest  at  a  different  time, 
jet  when  it  is  vested  it  has  its  force  and  effect 
from    the   same   grant:    (Feame  C   B.    179, 
180.) 
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SECTION  vn. 


OF  THE  DOCTRINE  OF  ELECTION. 

1.  Definition  of  the  Doctrine  of  Election. 

2.  What  win  he  sufficient  to  put  a  Party  to 

his  Election, 

3.  What  Persons  wUl  he  hound  to  elect 

4.  What  Acts  tviU  amount  to  an  Election. 

5.  Application  of  the  devised  Property  whe^ 

the  Party  put  to  his  Election  chooses  to 
take  in  Opposition  to  the  Will. 


Election 
consists  in 
alternate 
donations. 


1.  Definition  of  the  Doctrine  of  Election. 

In  this  place  it  will  be  proper  to  make  some 
remarks  upon  the  doctrine  of  election.  This 
doctrine  consists  in  alternate  donations,  with 
an  intention,  either  express  or  implied,  that  one 
shall  be  in  substitution  for  the  rest;  not  that  the 
donee  shall  be  entitled  to  both  benefits,  but  to 
the  choice  of  either  (1  Swanst.  395,  n.);  conse- 
quently, the  second  gift  is  only  designed  to  take 
effect  in  case  of  his  declining  the  first ;  and  the 
substance  of  the  gifts  combined  is  an  option, 
which,  by  an  equitable  arrangement,  gives  effect 
to  a  donation  of  that  which  is  not  the  property 
of  the  donor,  and  over  which  he  has  no  legal 
power  or  control:  {Bovghton  v.  Boughton,  2  Ves. 
sen.  12;  Streatfield  v.  Streatfieldy  Ca.  temp. 
Talb.  1 79.)  Hence,  where  a  person  has  a  claim 
under  a  will,  and  also  a  claim  altogether  inde- 
pendent of  it,  he  will  be  obliged  to  elect  between 
his  original  and  substituted  rights,  and  will  not 
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be  allowed  to  accept  the  former,  unless  he  also    ^^'^• 
consents  to  renounce  the  latter.    Thus,  in  Koyes  ^J^ 
V,  Mordaunt  (2  Vem.  580),  where  a  testator     oeeSon. 
had  several  daughters  who  had  a  claim  under 
marriage  articles,  and  also  a  claim  under  the 
will,  and  one  of  the  daughters  claimed,  not  only 
under  the  latter,  but  under  the  articles  also,  it 
was  held  that  she  must  either  acquiesce  under 
the  will,  or  renounce  all  benefit  therefrom. 

2.  WhiU  will  he  sufficient  to  put  a  Party  to  his 

Election. 

An  absolute  power  of  disposition,   and  an  JJ^^^t^ 
intention  to  exercise  that  power,  seems  in  general  put  a  party 
sufficient  to  raise  an  election ;  therefore,  a  devise  ^  «**<^'*®°- 
to  a  testator's  heir-at-law,  which,  prior  to  the 
Stat.  3  &  4  Will.  4,  c.  106,  s.  3,  would  have  been 
inoperative  (as  the  heir,  whether  disputing  or 
admitting  the  will,  must  have  taken  hj  descent, 
and  not  under  the  devise),  would  yet  compel 
him  to  elect  between   the  devised  estate,  and 
claiming  adversely  to  the  will,  and  the  estate 
which  descended  upon  the  heir  descended  subject 
to  this  implied  condition  :  {Noyes  v.  Mordaunt^ 
2  Vem.  581  ;   Whistler  v  Webster,  2  Ves.  371 ; 
TheUuson  v.  Woodford,   1  Dow,  249 ;   Welhy  v. 
Welby,  2  Ves.  &  Bea.  187.)     It  also  appears  to 
be  immaterial  whether  a  testator,  in  disposing  of 
that  which  is  not  his  own,  is  aware  of  the  actual 
situation,  or  proceeds  upon  the  erroneous  suppo- 
sition that  he  is  exercising  a  power  which  actu- 
ally belongs  to  him.     Still,  in  order  to  raise  a 
case  of  election,  the  intention  must  be  clearly 
expressed,    for  equivocal  or  ambiguous   terms  Equivocal  or 
win  be  insufficient ;    consequently  it  has  been  JSSfarS* 
held  that  a  general  devise  of  real  estate  is  not  a  insufficient 
sufficient  indication  of  such  intent,  although  the  election, 
testator  has  no  real  estate  of  his  own  upon  which 
the  will  can  operate. 
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Chaf.  V. 


^^^^^  3.    What  Persons  wiU  be  bound  to  eket 


election. 
Heir. 


Where  lands  were  attempted  to  have  been 
devised  by  a  will  incapable  of  passing  them  oi 
account  of  its  not  having  been  attested  pursaanfcl 
to  the  Statute  of  Frauds  (29  Car.  2,  c  3,  s.  S\ 
the  heir  claiming  a  benefit  under  it  with  respecl 
to  personal  estate,  as  to  which  it  was  valid  aai 
effectual,  would  not  have  been  put  to  his  elec* 
tion,  unless  the  will  contained  an  express  condi* 
tion  not  to  dispute  its  validity:  {Hearle  v.  Gree^ 
bank,  3   Atk.  715;    S.  C.   1   Yes.   sen.  306$ 
Boughton  v.  Boughton^  1  Atk.  652 ;   Whistler  ?• 
Webster,  2  Yea.  460  ;  2  Bro.  C.  C.  581 ;  Caref 
V.  Askew,  1  Cox,   241  ;    TheUuson  v.  Woodr 
ford,  13  t^.  223,  cited  8  Ves.  492.)     This  doe- 
trine  can  now,  however,   only  relate  to  wills 
made  previously  to  the  year  1838,  as  the  samtt 
formalities  are  required  in  a  will  made  subse* 
quently  to  that  time  to  pass  the  personal,  as  tha' 
real  estate ;  and  if  incapable  of  passing  the  lattef 
description  of  property,  it  will  be  equally  inef* 
fectual  as  to  the  former  :  (stat.  1  Vict.  c.  26,  s.  9.)i 
And  no  election  will  arise  where  a  person  under 
twenty-one  years  of  age  attempts  to  make  any  dis" 
position  by  will  of  either  his  real  or  personal  estate: 
{ 1  Vict.  c.  26,  s.  7.)     The  doctrine  of  elecdon, 
it  has  been  decided,  extends  to  deeds  as  well  as  to 
wills:  {LleweUyn  v.  Mackworth,  Bamardist  445; 
Freke  v.  Barrington  (Lord),  3  Bro.  C.  C.  274 ; 
Chetun/nd  v.  Fleetwood,  1  Bro.  P.  C.  300 ;  Mom 
V.  Butler,  2  Sch.  &  Lef.  249 ;  Birmingham  v. 
Kirwan,  2  Sch.  &  Lef.  444 ;  Green  v.  Green,  2 
Mer.  86.) 
Issue  in  tau.      Issue  in  tail  also  will  be  put  to  their  election 
where  the  entailed  estates  are  devised,  and  they 
claim  as  legatees  under  the  same  will :  {Heme 
V.  Heme,  2  Vem.   555  ;  and  see  2  Ves.  14, 
617.) 
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A  widow  may  be  put  to  her  election  where  ^**^^- 
the  is  entitled  to  dower  or  a  jointure,  and  is  like-  Off^ 
^ise  a  legatee  under  her  husband's  will,  and  she  deetim^f 
daims  her  legacy  or  her  jointure  or  dower  also,  widow" 
Q  opposition  to  the  will :  {Gosling  v.  Wiarbur- 
Im,  Cro.  Eliz.  128  ;  Co.  litt.  366  ;  4  Rep.  4  ; 
iirminffham  v.  Kirwan,  2  Sch.  &  Lef.  444  ; 
%ilmer8  y.  Storil,  2  Yes.  &  Bea.  222.)  She 
^  likewise  been  put  to  her  election  between  a 
levise  or  bequest  and  the  benefit  to  be  derived 
3rom  her  marriage  settlement,  and  this  notwith- 
standing the  will  was  incapable  of  passing  real 
property :  (Nietoman  v.  iVetrman,  1  Bro.  C.  C. 
186.)  In  order,  however,  to  preclude  a  wife 
Brom  taking  under  her  husband's  will,  there  must 
be  a  plain  intent  to  exclude  her  ;  the  rule  of 
equity  being  that  a  widow  cannot  be  put  to  an 
election,  except  by  an  express  declaration,  or 
Necessary  inference  from  the  inconsistency  of  her 
daim  with  the  dispositions  of  the  will  (JSabing^ 
km  V.  Greenwood,  I  P.  Wms.  533  ;  French  v. 
pavis,  2  Yes.  577  ;  Birmingham  v.  Kirwan,  2 
iSch.  &  Lef.  452)  ;  therefore,  if  both  may  stand 
together,  she  will  not  be  obliged  to  elect  between 
&em.  Hence,  a  mere  gift  by  the  husband  to 
the  wife  of  a  larger  amount  than  her  dower,  will 
not  put  her  to  her  election,  but  she  may  claim 
both  :  {French  v.  Davis,  2  Yes.  572  ;  Brown  v. 
Parry,  2  Dick.  685  ;  Strahan  v.  Sutton,  3  Yes. 
249.)  Nor  does  a  bequest  to  a  wife  in  bar  and 
satisfaction  of  her  thirds,  exclude  her  right  and 
title  as  next-of-kin :  {Foster  v.  Coohe,  3  Bro. 
C.  C.  350;  Middleton  v.  Cater,  4  ib.  409.) 
Neither  does  a  bequest  of  the  residue  of  the 
personal  estate  {Ayres  v.  Willis,  1  Yes.  sen.  230; 
TTiompson  v.  Nelson,  1  Cox,  44),  nor  the  bequest 
of  an  annuity  {id,  ib.),  bar  her  claim  to  dower. 
And  notwithstanding  a  testator  has  given  a  pro- 
vision to  his  wife  expressly,  in  bar  of  any  claim 
she  might  have  against  any  other  objects  of  his 
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chap^v.    ijQmjty.  jQi^  if  \yy  jyjy  aocideiit  these  objects 
jj^^  .  should  be  unable  to  claim  the  benefit  of  that 
oedionf  exclusiou,  no  other  person  can  set  it  up  agaiitft 
the  widow.     Hence,  where  a  testator  gives  his 
wife  real  and  personal  estate  in  bar  of  her  dower 
and  thirds,  and  bequeatbed  the  residue  to  cha> 
rities,  which  bequest  was  void  under  the  statutes 
of  mortmain,  it  was  held  that  the  widow  should- 
not  be  put  to  her  election:  (^Pickering  v.  Sum- 
fordy  3  Ves.  332.)    Whether  a  rent-charge  given 
to  a  widow,  issuing  out  of  the  lands  from  which 
she  is  dowable,  will  be  sufficient  to  put  her  tt> 
her  election,  still  remains  a  doubtful  point.    Lord 
Northington  (^Arnold  v.  Kempstead^  Amb.  466)> 
Lord  Camden  (  VUla  Real  v.  Gcdway  (Lord),  J6. 
683 ;    1  Bro.  C.  C.  682),   Sir  Thomas  Sewett 
(Jones  V.    Collier,  Amb.  730),  and  Mr.  Justice 
Buller  ( Wake  v.  JVake,  3  Bro.  C.  C.  225),  seem 
to  have  considered  a  devise  of  this  kind  a  satis* 
faction.    But  Lord  Hardwicke  (Pitt  v.  Snowdxi^ 
mentioned  3  Ves.  252),  Lord  Bathurst  (Davis^ 
Edwards,  mentioned  1  Bro.  C.  C.  292),  Loi 
Thurlow  (Foster  v.  Cooke,  3  Bro.  C.  C.  347 
and  Lord  Alvanley  (French  v.  Davis,  2  Vi 
278),  entertained   a  directly  contrary  opini 
Amidst  such  a  variety  of  conflicting  authorid 
it  is  difficult  to  decide  ;  but  the  prevailing  opi 
nion  of  the  profession  appears  to  be  in  favour 
the  wife:  (see  1  Mad.  Pract.  59,  2nd  edit)   Ani. 
even  where  a  widow  is  bound  to  elect,  she  will," 
nevertheless,  be  allowed  to  ascertain  which  fund, 
is  the  most  beneficial  for  her  to  take ;  and,  there^ 
fore,  she  may  file  a  bill  to  have  the  debts  and 
legacies  paid,  and  the  funds  clearly  ascertained  :f 
(  Wake  V.  Wake,  2  Ves.  255.) 
Children.  Children  also  may  be  put  to  their  election  be- 

tween interests  given  them  by  will  and  benefit*! 
which  they  are  entitled  to  by  settlement,  whea 
both  claims  are  inconsistent :  (  Whistler  v.  W^ 
ster,  3  Ves.  367.)    But  it  seems  that  childrefti 
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■rill  not  be  bound  by  the  election  of  their  parents,    ^"^^'  ^  • 
vhere  their  interests  are  distinct  and  separate  :      ^  ^^ 
[WardY,  Baugh,  4  Ves.  623.)  '^SL'f 

Creditors  also  may  be  put  to  their  election  by 
Et  bequest  inconsistent  with  the  claim  of  their 
iebts  :  {Graves  v.  Boyle^  1  Atk.  509.)  It  must 
Ikj  observed,  however,  that  election  is  a  doctrine 
inapplicable  as  to  the  funds  out  of  which  the 
Iebts  are  to  be  paid.  They  are  payable  first  out 
a  the  personal  estate,  and  if  that  should  prove 
insufficient  for  the  purpose,  the  creditors  may 
then  resort  to  any  property  liable  to  such  pay- 
ment: {Kidney  v.  Cousmakery  12  Yes.  154.) 

4.   What  Acts  will  amount  to  an  Election. 

The  acts  from    which  an  election  must  be  cases  of 
ipiphed,  must  be  decided  rather  by  the  particular  ^Sihe 
arcumstances  of  each  individual  case,  than  upon  ^1^^^^ 
my  general  or  fixed  principle:  {Ardsoife  v.  Ben-  their  par- 
utt,  2  Dick.  463  ;   Wilson  v.  Townsend,  2  Ves.  ^^^^ 
193  ;  Bor  v.  Bor,  3  Bro.  P.  C.  167  ;  Northum-  than  by  any 
ierland  {Earl  of)  v.  Aylesford  {Earl  of\  Amb.         ™  **" 
140 ;   Wake  v.  Wake,  1  Ves.  335  ;  Butricke  v. 
Brodhursty  3  Bro.  C.  C.  88  ;  Rumbold  v.  Rum- 
ipld,  3  Ves.  65  ;  Simpson  v.  Vicars^  14  ib,  341 ; 
fFelby  v.    Welby,  2   Ves.  &  Bea.   187,  200; 
Watford  V.  PouoeUy   1  BaU  &  B.  1.)     If  the 
luestion  of  election  is  doubtful,  it  may  be  sent 
to  a  jury:  {Roundell  v.  Currer,  2  Bro.  C.  C.  67.) 

Election  may  be  compelled  on  the  part  of  an  Eiecuon 
idult,  by  a  direction  or  a  decree  on  the  original  compuJsory. 
bearing,  that  if  he  neglects  or  refuses  to  signify 
m  election  within  some  given  time  (six  months, 
hr  instance),  he  shall  be  understood  as  having 
dected  to  take  his  paramount  rights :  {Streatjleld 
f,  Streat field,  Ca.  temp.  Talb.  176.)  K  a  person 
0  under  restraint  and  cannot  elect,  his  claim 
^ust  be  barred  as  long  as  his  disability  continues : 
[Wilson  V.  Lord  John  Totonsend,  2  Ves.  697.) 
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^"^^*    Where,  however,  the  devisee  is  an  infant,  or  a 
ctfthe     feme  coverty  the  usual  practice,  if  there  be  aij 

^^^^f  doubt  upon  the  matter,  is  to  refer  it  to  the  Masidr 
—  to  saj  which  is  most  for  their  benefit,  taking  unde^ 
or  against  the  wilL  {lb,  id.)  Still  it  seems  thai 
where  an  infant  is  an  heir,  he  will  be  allowei 
until  he  comes  of  age  to  elect :  (JBoughUm  v. 
Boughtofiy  2  Yes.  sen.  15.)  The  party  bound  to 
elect  is  also  entitled  first  of  all  to  ascertain  the 
value  of  the  funds  (Sender  v.  Bogey  3  P.  Wmi 
124,  n.  ;  Pusetf  v.  Desbouverie,  ib.  315  ;  Boyn* 
ton  V.  Boynton^  1  Bro.  C.  C.  445  ;  JButricke  v. 
Brodhurst,  3  ib.  SS  ;  Wake  v.  Wake^  ib,  255 ; 
Chalmers  v.  Storily  3  Yes.  &  Bea.  222)  ;  and 
for  that  purpose  may  sustain  a  biU  in  equity  to 
have  all  the  necessary  accounts  taken  ;  and  an 
election  made  under  a  misconception  of  the  extent 
of  claims  on  the  fund  is  not  conclusive :  {Kidtuy 
V.  Qnumaker,  12  Yes.  136.) 

5.  Application  of  the  devised  Property  when 
the  Party  put  to  his  Election  chooses  to  take  tn 
Opposition  to  the  WUL 

Interest  When  the  party  elects  to  take  in  opposition  to 

^?SduXaU  tli©  wil^  the  interest  given  him  by  such  will, 
be  appued  in  y^\[  be  applied  in  compensation  to  the  disap- 
^to°i£     pointed  devisee:    (Anon,  Gilb.   Eq.   Rep.   15 ; 

de^f  *^  ^^^  ^-  ^^^^>  4  Yes.  623.)    But  the  estate 

when  the      thus  taken  in  opposition  to  the  will  vests  in  the 

toS?Sf"  party,  with  all  the  legal  consequences  attached  to 

gpp^on  to  it.     Hence,  where  a  tenant  in  tail  devised  away 

the  entailed  estate,  and  gave  the  issue  in  tail, 

who  was  a  married  woman,  and  also  her  husband, 

other  benefits  by  his  will,  and  she  elected  to  take 

her  estate  tail,  but  her  husband  took  under  the 

will,  some  time  after  which  the  wife  died,  upon 

which  he  entered  as  tenant  by  the  curtesy,  when 

it  was  contended  that  as  he  took  under  the  will 

he  could  not  claim  in  opposition  to  it ;   but  it 
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wasy  nevertheless,  ruled  that  the  wife  took  the    ^^^^  • 
estate  tail  with  all  its  legal  incidents,  and  that,   <^  the  doc. 
sonsequentlj,  her  husband  upon  surviving  her     thetiw. 
became  entitled  to  be  tenant  by  the  curtesy  in       — 
right  of  her  seisin,  notwithstanding  that  he  claimed 
in  his  own  right  under  the  will :  {Cavan  (Lady) 
V,   JPuUenei/,  2  Ves.  544  ;  3  ib.  384  ;  and  see 
Brodie  v.  Barry,  2  Ves.  &  Bea.  127.) 
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SECTION  vm. 


OP  KESULTma  TRUSTS. 


1.  What  will  he  sufficient  to  raise  a  RestMng 

Trust 

2.  As  to  Admissibility  of  Parol  Evidence. 

3.  As  to  Purchases  made  with  Trust  Moneys* 

4.  As  to  Unappropriated  Funds. 


Where  con- 
yeyance  is 
taken  in  the 
name  of  a 
third  party, 
trust  will 
result  in 
fovonr  of  the 
party  paving 
the  purchase 
money. 


1 .   What  toiU  be  sufficient  to  raise  a  Restdting 

Trust. 

It  will  be  proper  in  this  place  to  offer  a 
few  remarks  upon  the  doctrine  of  resulting  trusts. 
These  do  not  arise  from  direct  words  of  limita- 
tion, but  by  operation  of  law  from  the  evident, 
and  implied  intention  of  the  parties.  (Cm.  IHg. 
421.)  As  where  a  conveyance  is  taken  in  the 
name  of  one  person,  and  another  pays  the  pur- 
chase money,  in  which  case  an  implied  or  resulting 
trust  will  arise  in  favour  of  the  latter  party,  who, 
in  the  eye  of  a  court  of  equity,  will  be  considered 
as  the  rightful  owner  of  the  property  ;  and  this, 
whether  the  purchase  be  taken  in  the  name  of 
the  purchaser  and  others  jointly,  or  whether  in 
one  name,  or  in  the  names  of  several :  {Arum. 
2  Ventr.  631  ;  Dyer  v.  Dyer,  2  Cha.  Cas.  108 ; 
Gascoigne  v.  Thwing,  1  Vem.  366  ;  AcherUy  \ 
V.  Vernon,  1  Cha.  Cas.  39  ;  WiUis  v.  WWis, 
2  Atk.  71-;  Lloyd  v.  Spilkt^  ib.  150  ;  B^ 
V.  Waterworth,  7  Ves.  425.)  And  the  construc- 
tion will  be  the  same  in  the  case  of  a  purchase 
of  leasehold  and  copyhold  property,  as  in  the  case 
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of  freeholds.     This  species  of  trust  being  also    ^"^•^' 
exempted  out  of  the  Statute  of  Frauds  (29  Car.  2,  Of  relating 

c.  3,  s.  8),  will  equally  result  in  favour  of  the      * 

person  advancing  the  money,  although  no  decla- 
ration of  trust  should  ever  be  made  bj  the  person 
in  whose  name  the  conveyance  is  taken  :  (Hun- 
gate  v.  Hungate,  Toth.  184  ;  Anon.  2  Ventr. 
361,  n.  3  ;  Gasgoine  v.  Thwing^  1  Yem.  366  ; 
Ambrose  v.  Arnhrose,  1  P.  Wms.  321  ;  Ex  parte 
Vernon,  2  ib.  549  ;  Smithy.  Baker,  1  Atk.  385 ; 
Lloyd  Y.  Spillett,  2  ib.  148  ;  Withers  v.  Withers, 
Amb.  15  ;  Lade  v.  Lade,  I  Wils.  21  ;  (/Hara 
V.  CyJVeil,  2  Bro.  C.  C.  39  ;  Smith  v.  Camelford 
(Lord),  2  Ves.  713  ;  Eider  v.  Kidder,  10  Ves. 
360  ;   Wra^  v.  Steele,  2  Ves.  &  Bea.  388.) 

2.   Parol    Evidence    admissible   in  the  case  oj 

Resulting  Trusts, 

In  the  case  of  a  resulting  trust,  parol  evi-  J*™^  ^' 

^  QcncQ  bow 

dence  will  be  admitted  to  explain   the  nature  &r  admis- 
of  the  transaction,  though  it    seems    doubtful  "**^^®" 
if  it  would    be    admitted   against  an    answer 
of    a    trustee    denying    the   trust    altogether  : 
{SkeU  V.  Whitmore,  2  Freem.  289  ;  Newton  v. 
Preston,  Pre.  Cha.  103  ;  Gottington  v.  Fletcher, 

2  Atk.  155;  Bartlettv.  IHckersgill,  4  East,  577.) 
"But  where  the  trust  is  confessed  in  the  answer 
(^JSatnpton  v.  Spencer,  2  Vem;  288  ;  Cottington 
V.  Fletcher,  2  Atk.  155),  or  by  any  note,  memo- 
randum, or  letter,  or  by  any  writing  in  the  shape 
of  mutual  covenants,  or  agreements,  although  not 
under  seal,  or  stamp,  it  will  be  sufficient :  {Am- 
brose V.  Ambrose,  1  P.  Wms.  322  ;  Bellamy  v. 
Burron,  Ca.  temp.  Talb.  97  ;  Ryall  v.  Ryall, 
1  Atk.  59  ;  Lane  v.  Dighton,  Amb.  409;  Crook 
▼.   Brooking,  2  Vem.   106  ;  Legard  v.  Hodges, 

3  Bro.  C.  C.  53  ;  Hodges  v.  Lhyd,  2  ib.  534.) 


s2 
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Chat.  V.  • 

^fwSr^     3.  As  to  Purchases  made  vnth  Trust  Moneys. 

Trust  In  the  case  also  of  purchases  with  trust  moneys^ 

STftSiowod^  a  trust  will  result  for  the  owner  of  the  monej. 
Swhfchth*^  It  wus,  indeed,  formerly  said,  that  as  money  has 
are  invested,  no  ear-mark,  equity  could  not  follow  it  into  the 
land  in  which  a  trustee  had  invested  it,  unlesv* 
the  latter  owned,  by  deed,  that  he  had  so  laid  i* 
out:  {Kirk  v.  Wehh^  Pre.  Cha.  84;  Halcott  v. 
Markant,  ib.  168;  Degy.  Deg,  2  P.  Wnas.  414.) 
But  whatever  doubt  may  once  have  existed  upon 
this  matter,  it  is  now  clearly  settled,  that  where 
a  trustee  lays  out  the  trust-money  in  the  pur- 
chase of  landed  property,  the  money  may  be  fol- 
lowed into  the  land  in  which  it  is  so  inve^ed; 
and  that  claims  of  this  nature,  like  other  result- 
ing trusts,  may  be  supported  by  parol  evidence: 
(Keech  v.  Sandfordy  Sel.  Cas.  in  Cha,  61;  HoU 
V.  Holty  1  Cha.  Cas.  191 ;  Pierson  v.  Shorsy  1 
Atk.  480;  Abney  v.  Miller^  2  ib,  597;  Edwards 
V.  Lewis,  3  ib,  538;  Ex  parte  Bennett^  10  Ves. 
395;  Lench  v.  Lenchy  ib.  517;  Featkerstonhaugh 
V.  Fenwicky  17  Ves.  298.) 


What  per- 
sons are 
entitled  to 
unappro- 
priated 
funds. 


4.  As  to  Unappropriated  Funds, 

In  the  case  of  wills,  where  real  or  personal 
estate  is  devised  or  bequeathed  for  certain  speci- 
fied purposes,  and  there  is  no  residuary  devise 
or  bequest,  the  unappropriated  part  of  the  real 
estate,  or  the  proceeds  thereof,  will  belong  to  the 
testator's  heirs  {Randall  v.  Booky,  2  Vem.  405; 
City  of  London  v.  Garrawayy  t5.  571;  HobartY, 
Suffolky  ib,  694;  Anon,  1  Com.  345;  Wych  v. 
Packingtony  3  Bro.  P.  C .  44 ;  Starkey  v.  BrookeSy 
1  P.  Wms.  390;  Emblyn  v.  Freemany  Pre.  Cha. 
541 ;  Buggins  v.  VateSy  9  Mod.  362 ;  HUl  v. 
Bishop  of  Londony  1  Atk.  618;  Hopkins  y.  Hop- 
kinSy  1  Ves.  sen.  268;  Sheldon  v.  BarneSy  2  ib. 
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447;  Collins  v.  Wdkeman,  %b.  683;  Attorney-  ^"^^ 
General  v.  Bowyer^  ib.  325;  WUson  v.  MajoTy  Qfremuing 
1 1  ib.  203;  Gibbs  v.  On^rier,  12  i6.  416;  Wright  ^—' 
V.  Wright,  16  ift.  188;  WtUiams  v.  Code,  ift.  500; 
Keliett  V.  ^<?/^  1  Ball  &.  B.  533;  Hooper  v. 
Goodwyn,  18  Ves.  156;  ^«n^  v.  Dennison,  1 
Ves.  &  Bea.  260,  272;  Matighan  v.  Mason,  1 
Ves.  &  B.  410;  Dunnage  v.  White,  1  Jac.  & 
Walk.  593;  Jiwie*  v.  Michell,  1  Sim.  &  Stu.  290); 
and  the  unappropriated  residue  of  the  personal 
estate,  to  the  testator's  next-of-kin:  (Dicks  v. 
Lambert,  4  Ves.  725;  Dawson  v.  Clarke,  15  ift. 
416;  Mence  y.  Mence,  18  ib,  348.)  And  if  estates 
are  conveyed  for  particular  purposes,  which  either 
-wholly,  or  partially  fail  of  effect,  then  to  the  ex- 
tent of  such  total  (Pre.  Cha.  162,  541 ;  Digby  v. 
Z^gard,  3  P.  Wms.  22;  Gravenor  v.  Hallum, 
Amb.  642;  Ackroyd  v.  Simpson,  1  Bro.  C.  C. 
503),  or  partial  failure  {Lloyd  v.  Spillett,  2  Atk. 
150;  Davidson  j^,  Foley,  2  Bro.  C.  C.  102; 
JIabergham  v.  Vincent,  2  Ves.  204;  Sidney  v. 
Shelley,  \9  ib,  352),  as  the  case  may  be,  a  trust 
will  result  back  to  the  original  owner. 

The  subject,  of  purchases  by  a  father  in  the  PurchaaeBby 
name  of  a  wife  or  child,  and  whether  such  will  SSne  o?  ^^ 
be  considered  as  an  advancement  for  the  party  cww. 
in  whose  name  the  purchase  is  taken,  or  a  re- 
salting  trust  for  the  husband,  or  father,  haying 
been  already  treated  of  in  a  former  part  of  this 
work  (see  ante,  pp.  224 — ^227),  will  render  a  re- 
petition here  unnecessary. 
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SECTION  IX, 


AS  TO  ILLUSORY  APPOINTMENTS. 

1.  What  Appointments  would  have  been  con- 

sidered as  illusory. 

2.  Eecent  Entzctments  respecting. 


How  far 
equity  would 
have  inter- 
fered in  the 
caaeof 
illuaory  ap- 
pointments. 


u. 

priatv 

funds. 


1 .   TFhat  Appointments  would  have  been  con- 
sidered as  illusory. 

Where  a  power  of  appointment  can  only  bei 

exercised  in  favour  of  particular  individuals,  as 

where  a  parent  has  a  power  to  appoint  in  favour 

of  his  chUdren,  he  cannot  appoint  to  an  j  one  or 

more  of  these,  to  the  utter  exclusion  of  the  rest;, 

hut  then,  as  he  has  the  power  of  distributing  the- 

amount  of  the  shares,  the  same  object  may  in  a 

great  measure  be  attained  by  appointing  a  very 

small  portion  to  those  he  intends  to  exclude,  and 

appointing  the  bulk  amongst  those  he  is  desirous 

of  favouring.     It  is  true  that  equity  very  early 

interfered  in  the  case  of  illusory  appointments 

estate,-  V.  Astry,  Pre.  Cha.  256,  355;  WclUy. 

testator's?,  1  Vem.  414;    Thomas  v.  T^homaSy 

City  of  LoCivil  v.  Eich,  1  Cha.  Cas.  110;  Clarke 

Suffolk,  ib2  Freem,  198;   Menzey  v.  Walker, 

Packington,  Maddison  v.  Andrews,  1  Yes.  sen. 

1  P.  Wms.  2er  v.  Alexander,  2  ib.  640;  Pock- 

541 ;  Buggirayne,  1  Bro.  C.  C.  450;  Boyle  v. 

Bishop  of  Lo  {Bishop  of),  1  Ves.  310);  but  it 

kins,  1  Ves.  i  before  that  court  felt  extremely 
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ozzled  to  decide  what  appointments  should  be    ^^^^• 
0  considered,  with  reference  to  the  amount  of  ^  %^^ 
he  fund,  and  of  the  objects  amongst  whom  it     ^^SeZ' 
ras  to  be  distributed.  And  in  Butcher  v.  Butcher 
9  Ves.  393)  Sir  WiUiam  Grant,  Master  of  the 
tolls,    remarked  that,  ^^to  say,  under  such  a 
K>wer,  aji  illusory  share  must  not  be  given,  or 
hat  a  substantial  share  must  be  given,  is  rather 
0  raise  a  question  than  establish  a  rule.     What 
B  an  illusory  share?  and  what  is  a  substantial 
thare?     Is  it  to  be  judged  upon  by  a  mere  state- 
nent  of  the  sum  given,  without  reference  to  the 
unount  of  the  fortune  which  is  the  subject  of 
ihe  power?    If  so,  what  is  the  sum  that  must  be 
jiven  to  exclude  the  interference  of  the  court? 
Wliat  is  the  limit  of  amount  at  which  it  ceases 
to  be  illusory,  and  begins  to  be  substantial  ?    If 
It  is  to  be  considered  with  reference  to  the 
emiount  of  the  fortune,  what  is  the  proportion, 
dther  of  the  whole,  or  of  the  share,  that  would 
belong  to  each  upon  an  equal  division?"    From 
what  can  be  collected  out  of  the  various  cases 
upon  which  these  questions  have  from  time  to 
time  arisen  in  courts  of  equity,  it  appears  that 
the  appointment  of  a  twenty-fifth  share  {BtUcher 
V.  Butchery  9  Ves.  382),  or  even  of  one  seventy- 
fifth  share  of  the  whole  fund,  will  not  be  deemed 
illusory:   {Mocatta  v.  Lonsada,   12  Ves.   123; 
Dyke  v.  Sylveatery  12  Ves.  126.) 

2.  Recent  EnactfAents  respecting. 

At  law,  indeed,  the  appointment  of  any  share,  Any  appoint- 
however  small,  as  a  shilling  for  instance,  would  ^ej^J^Sfttai, 
have  been  considered  as  a  good  execution  of  the  would  have' 
power  {Gibson  v.  Kmvem,  1  Vem.  67;  1  T.  R.  {IJJ? "'"^''^  "* 
488,  n.;  Morgan  v.  Surman,  1  Taunt.  289);  and 
Sir  Wm.  Grant  said,  in  Butcher  v.  Butcher^  be- 
fore alluded  to,  that  he  could  not  understand  how 
the  question  whether  a  power  is  well  or  ill  exe- 


392 


INVESTIGATION  OP   THE  TITLE 


Chap.  V. 

At  to  ittuaory 

appotnt- 

menU. 


No  appoint- 
ment will 
now  be  void 
on  account 
of  being 
illusory  by 
Stat.  lWm.4, 
c.  46. 


Act  not  to 
affect  any 
proviBion  in 
instmment 
creating  the 
power  that 
declares  the 
amount  of 
the  share. 


cuted  could  receive  different  detenmnations  in 
different  courts.  "  If,"  he  said,  "  it  is  not  exe- 
cuted according  to  its  true  import,  how  can  a 
court  of  law  say  it  is  well  executed  ?  and  if  it 
is  executed  according  to  its  true  import,  how 
can  a  court  of  equity  say  it  is  ill  executed?* 
(9  Ves.  394.)  And  now,  as  all  equitable  inter-  . 
ferehce  in  the  case  of  illusory  appointments  is 
taken  away  by  the  stat.  1  Will.  4,  c.  46,  it  seems 
that  the  same  rules  will  prevail  in  equity  as  at 
law  with  respect  to  future  appointments.  By 
that  statute  it  is  enacted  that  no  appointment 
which  from  and  after  the  passing  of  that  act  shall 
be  made  in  the  exercise  of  any  power  or  autho- 
rity to  appoint  any  property,  real  or  personal, 
amongst  several  objects,  shall  be  invalid  or  im- 
peached in  equity,  on  the  ground  that  an  un- 
substantial, illusory,  or  nominal  share  only  shall 
be  thereby  appointed,  or  left  unappointed,  to 
devolve  upon  any  one  or  more  of  the  objects  of 
such  power;  but  that  every  such  appointment 
shall  be  valid  and  effectual  in  equity  as  well  as 
at  law,  notwithstanding  that  any  one  or  more  of 
the  objects  shall  not  thereunder,  or  in  default 
of  such  appointment,  take  more  than  an  unsub- 
stantial, illusory,  or  nominal  share  of  the  property 
subjected  to  such  power:  (sect.  1.) 

The  2nd  section,  however,  provides  that  no- 
thing in  the  act  shall  affect  any  provision  in 
any  deed  or  other  instrument  creating  any  such 
power,  which  shall  declare  the  amount  of  the 
share.  And  the  3rd  section  provides  that  the 
act  shall  not  give  any  other  force  to  any  appoint- 
ment, than  such  appointment  would  have  had,  if 
a  substantial  share  of  the  property  affected  by 
the  power  had  been  thereby  appointed,  or  left 
unappointed,  to  devolve  upon  any  object  of  such 
power. 
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SECTION  X. 


EFFECT  OF  NEW  WILL  ACT  UPON  GENERAL 
DEVISES  OF  REAL  PROPERTY. 

1 .  As  to  Estates  acquired  subsequently  to  the 

ma. 

2.  As  to  lapsed  Devises, 


1 .    As  to  Estates  acquired  subsequently  to  the 

mil. 

Skfore  dismissing  this  part  of  my  subject,  it  Effect  of  late 
may  be  proper  to  offer  a  few  remarks  upon  the  ^^{j^^^^erai 
alterations  effected  hj  the  new  Will  Act  (stat.  1  devises  of 
Vict.  c.  26,  s.  3),  upon  general  devises  of  real  JJSjjerty. 
property.     Before  that  act  came  into  operation 
(Ist   Jan.   1838),  the  testator  must  have  been 
seised  of  the  devised  lands  at  the  time  of  making 
his  will,  and  at  his  death,  otherwise  the  lands 
could  not  have  passed.  If,  therefore,  he  had  been 
disseised  before  the  execution  of  his  will,  that 
property  could  not  have  passed,  for  want  of  seisin 
in  the  testator  at  the  time  of  making  it:  (Bro. 
Abr.    tit.    Dev.    15  ;     Goodright  v.   Forrester^ 
8  Sast,   552;  Doe  dem.  Sotiter  v.  Hale,  2  Dow. 
&  Sy.  38.)    But  if  he  had  been  in  possession 
.at   the  time  of  making  his  will,  and  was  after- 
wards disseised,  yet  if  he  re-entered  and  died 
seised  thereof,  then  he  would  have  been  remitted 

s  3 
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chaf^v.    ^  j^jg   qY^   ^I^^   jyj^  j^  testamentary  power 
effect  of  new  would  have  beea  restored :   (Bunter  v.    Coke, 
upon  ^«nmi<Salk.  237;  Attorney' General  v.  Vtgory  8  Vea. 
cfcrMwqirrea/ 282.)    Neither  could  any  one  have  devised  a 
""^^^    mere  right,  as  a  reversion  diacontinaed,  or  a  right 
of  entry  for  a  breach  of  a  condition  :  {Baker  v. 
Hacking,  Cro.  Car.  387;  Goodrigktv,  Forrester, 
supra,  and  1  Taunt.  578.)    Nor  could  a  will, 
however  comprehensible  in  its  terms,  have  passed 
subsequently  acquired  property  {Bunter  v.  Coke, 
Salk.  237);  a  rule  which  applied  as  well  to  copy* 
hold  as  to  freehold  estates :  (Harris  v.  Cuder, 
cited  1   T.  R.  438,  n. ;  Spring  dem.    Tiicher  v. 
BUes,  1  T.  R.  435,  n.) 
wnis  made       But  as  to  wills  within,  the  operation  of  the 
to  isaS^^ttl  act  under  discussion,  the  will  speaks  from  the 
^  *J;.      time  of  the  testator's  death,   and  not   as  fop- 
testator's      merly  from  the  time  at  which  it  was    made, 
^***^  unless  a  contrary  intention  shall  appear  by  the 

wiU,  and  comprehends  all  the  real  and  personal 
estate  the  testator  is  entitled  to,  either  at  law 
or  in  equity,  at  the  time  of  his  death,   and 
which,  if  not  devised  or  bequeathed,  or  disposed 
of,  would  devolve  upon  his  heir-at-law,  including 
all  rights  of  entry  for  condition  broken,  and  other 
rights  of  entr^,  ^d  also  to  such  and  the  same 
estates,  interests,  and  rights  respectively,   and 
other  real  and  personal  estate  as  the  testator  may 
be  entitled  to  at  the  time  of  his  death,  notwith- 
standing he  may  become  entitled  to  the  same  | 
subsequently  to  the  execution  of  his  wiU:  (sect.  3.)  { 
Where  the        But  if  a  contrary  intention  appears  on  the  will,  j 
wnteS^to    tlien  such  intention  will  be  allowed  to  prevail  i 
the  ^18       Thus,  where  a  testator,  providing  for  his  widow, 
f^^f      gave  all  his  property  to  his  nephews,  which  he 
fnl^onlrui  ©^pre^^^  to  be  "  all  and  singular  the  residue 
be  aUowed  to  and  remainder  of  my  messuages,  farms,  &c.,  as 
prevail.        ^^^  ^^^^^  vested  in  me,  or,  as  to  the  leasekMs,  , 
shall  be  vested  in  me  at  the  time  of  my  deaih,^  ' 
the  testator  had  acquired  property  subsequent 
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to  the  date  of  his  will,  and  the  question  therefore  Cbap.  v. 
was,  whether  such  property  would  pass  to  the  offealf  new 
nephews.  Sir  L.  Shadwell,  V.-C,  said,  the  main  ^  ^^J^L^ 
question  appeared  to  he  this,  viz.,  whether  the  dnuet  o/rtai 
contrary  intention,  referred  to  in  the  act,  ap-  p*'^^9- 
peared  upon  this  present  will,  since,  if  it  did  not, 
the  general  words  were  sufficient  to  emhrace  the 
subsequently  acquired  property,  and  pass  it  to  the 
nephews.  The  words  were,  "whereof  I  am 
now  seised  or  possessed;''  and  the  point  in  issue 
was,  whether  those  words  did  not  by  themselves 
mark  the  distinction,  and  whether  it  was  not 
clear,  by  the  construction  which  the  testator  had 
himself  put  upon  the  words,  "  whereof  I  am  now 
seised  or  possessed,"  he  did  not  in  reality  mean  the 
estates,  tenements,  hereditaments,  &c.,  which  he 
had  on  the  very  day  he  was  making  his  will.  That 
it  was  sufficiently  evident,  in  the  subsequent  clause 
of  the  will,  that  the  testator  had  intended  to  make 
a  distinction  between  the  expression  "  now,"  ai^d 
a  future  time.  His  Honour  thought  that  the 
testator  had  himself  put  a  construction  upon  the 
words  he  had  used,  and  that  it  was  his  intention 
to  pass  only  those  estates  of  inheritance  of  which 
he  was  seised  or  possessed  on  the  very  day  on 
which  he  made  his  will:  {Cole  v.  Scott,  June  14, 
1848,  11  L.  T.  306.) 

It  must  also  be  borne  in  mind  that  the  act  New  wm 
does  not  extend  to  any  will  made  before' the  ^J^S^to*^* 
Ist  day  of  January,  1838;  consequently,  as  to^ii«™«dc 
wills  made  previously,  the  old  law  still  prevails:  to^isasf  ^ 
(sect.  34.) 

2.  As  to  lapsed  Devises. 

Under  this  act  also,  unless  a  contrary  intention  PP^^^?{5\*^' 
appears  upon  the  face  of  the  will,  a  devise  which  upon  lapsed 
fails  of  effect  by  reason  of  the  death  of  the  de-  ^«^«*«- 
visee  in  the  testator's  lifetime,  or  by  reason  of 
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Chap.  V.    guch  devise  being  contrary  to  law,  or  otherwise 
EffedL  of  new  incapable  of  taking  effect,  will  now  fall  into  the 
upon^generca  residue,  if  any,  contained  in  the  will  (ss.  24,  25), 
demaes  of  real  instead  of  descending  on  the  testator's  heir-at- 
^''^^'''    law,  as  it  would  previously  have  done,  on  account 
of  the  will  then  speaking  only  from  the  time  at 
which  it  was  made :  {Buhter  v.  Cooke^  Rep.  temp. 
Holt,  246;  Salk.  237;  Wright  v.  Hall,  For.  182; 
S.  C.  by  the  name  of  Wright  v.  Homey  8  Mod. 
224;  Roe  v.  Fludd,  For.  184;  Howe  v.  Dart- 
mouth {Earl  of),  7  Ves.  150;  Broome  v.  Monck, 
10  ib,  605;  HtU  v.  Cock,  1  Ves.  &  Bea.  175.) 
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SECTION  XI. 


EFFECT  OF  SUBSEQUENT   CONVETANCES  ON 
PRE-EXISTING  WILL. 

1.  Old  Law  respecting, 

2.  Effect  produced  by  recent  Enactments, 


1.   Old  Law  respecting. 

As  the  law  stood  formerly  (and  so  it  still  re-  Effect  of 
mains  with  respect  to  the  wills  made  previously  convey^mcL 
to  the  year  1838),  if  a  man  conveyed  away  his  ?°p""^*"*" 
lands  to  another,  it  was  a  revocation  of  a  will  "* 
made  previously;  nor  would  it  have  been  revived 
even  i£  the  property  had  been  afterwards  recon- 
veyed  to  him;  in  which  respect  it  differed  from  a 
disseisin,  where,  as  I  have  already  noticed,  if  the 
disseisor  re-entered,  he  was  again  remitted  to  his 
former  estate:  {ante,  pp.  393,  394.)    But,  in  the 
case  of  subsequent  conveyances,  the  rule  was  so 
strictly  adhei^d  to,  that  even  an  alienation  to  a 
trustee,  without  any  intention  whatever  of  part- 
ing with  the  fee,  and  notwithstanding  the  devisor 
took  back  his  old  use,  would  have  effected  a  total 
revocation  of  a  prior  will.     This  construction 
arose  from  the  legal  consequence,  that  the  subject- 
matter  upon  which  the  will  was  to  operate  being 
^withdrawn,   the  devise  necessarily,  became  in- 
operative; and  the  subsequent  re-acquisition  of 
the  property  by  re-conveyance,  or  even  through 
the  instantaneous  operation  of  the  Statute  of  Uses 
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Chap.  V.  being  considered  in  the  light  of  a  new  purchase, 
m^  was,  as  the  law  then  stood,  incapable  of  being 
qf^Mquau  comprehended  in  awill  made  previously:  (Husse^i 
on  ease,  Moore,  789;  ZA>rd  Lincoln^s  casCy  1  Eq. 
'"^^^f^  Ca.  Abr.  411,  pi.  11;  Show.  Pari.  Cas.  154; 
— ^  Pollen  V.  Hubandy  1  Eq.  Ca.  Ab.  412 ;  S.  C.  in 
D.  P.  by  the  name  of  Huband  v.  Hubandy  7  Bro. 
P.  C.  433 ;  Parson  v.  Freeman,  3  Ves.  308 ; 
Sparrow  v.  Hardcastle,  3  Atk.  798;  Goodtitley. 
Otway,  2  H.  Black.  516;  1  Bos.  &  PulL  576;  7 
T.  R.  399;  S.  C.  in  equity,  by  the  name  oiCaw 
V.  Bolford,  2  Ves.  597,  n.;  3  ift.  650;  Bridges^. 
Chandos  {Duthess  of),  2  Ves.  429;  DUnot  v. 
DUnot,  2  Bos.  &  PulL  N.  R.  201 ;  Vatoser  v. 
Jefferif,  16  Ves.  519;  2  Swanst.  286.)  And  the 
rule  is  the  same  with  regard  to  equitable  as  to 
legal  estates,  where  a  testator  does  any  act  to  alter 
the  nature  of  the  trusts:  {Lord  LincoMs  case, 
1  Eq.  Ca.  Abr.  411,  pL  11.)  It  extends  also  to 
estates  which  lie  in  grant,  as  well  as  to  those 
which  lie  in  livery:  {Sparrow  v.  Hardcasde,  3 
Atk. '  799.)  Nor  would  the  circumstancOk  that 
the  conveyance  was  necessary  to  confer  a  testa* 
mentary  power  of  disposition  over  the  property, 
as  where  a  tenant  in  tail  made  a  conveyance  to 
the  tenant  to  the  precipe,  for  the  purpose  of  suf- 
fering a  recovery,  have  varied  the  strictness  of 
this  ride :  (see  Marwood  v.  Turner,  3  P.  Wms. 
163.)  And  even  if  a  man  seised  in  fee,  and 
thinking  that  he  had  only  an  estate  tail,  had 
suffered  a  recovery  for  the  express  purpose  of 
confirming  his  will,  it  would  have  had  the  effect 
of  revoking  it  altogether:  {SparrowY.ffardcasde, 
3  Atk.  799.) 
What  But  mortgages  in  fee,  although  an  absolute 

SiJ'oi^te  revocation  at  law,  will  in  equity  only  amount  to 
^^  ,  a  revocation  to  the  extent  of  the  charge  on  the 
pJv*ton*o  property;  for,  in  the  eye  of  a  court  of  equity, 
in  wuity.  mortgages  are  considered  rather  as  securities  for 
money  than  actual  conveyances  of  real  proper^. 
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the  beneficial  interest  of  which  goes  to  the  exe-    Chap.  v. 
cators  for  whom  the  heir  of  the  mortgagee  is  only      ^^ 
a  trustee;  they  support  no  dower,  and  have  no  one  Xil^SlS 
property  of  a  real  estate:  (HaU  v.  Denck^  1  Vem.        on 
329 ;  Peach  v.  PhUlips,  Dick.  638 ;  Baxter  v.  '^'Sa^ 
Dyer^  6  Ves,  656.)     Conveyances  in  trust  for      — 
the  payment  of  dehts  also,  although  a  revocation 
at  law,  have  only  been  considered  in  equity  as  a 
revocation  pro  tanto,  i,  e,  to  the  extent  of  the 
amount  charged,  and  no  further:  {Vernon  v. 
Janesy  Pre.  Cha. 32;  2yem.  241;  1  £q.Ca.Abr. 
410;  2  Freem.  17.) 

But  if  in  such  conveyances  there  appeared  any  constructive 
intention  that  the  surplus  was  to  have  been  treated  ^^  ^ 
as  personal  estate,  as  where  there  was  a  directionpenonai 
to  pay  the  surplus  to  executors,  this  would  have  i^^ff^ted 
amounted  to  a  constructive  conversion  of  the  J^^^on 
•real  into  personal  property,  and  thus  have  left 
nothing  in  the  former  shape  upon  which  the  will 
could  have  operated:  (2  Yes.  436.)    And  if  the 
lands  themselves  had  been  devised  upon  trust  for 
the  payment  of  debts,  a  subsequent  conveyance 
upon  the  same  trusts  would  have  revoked  the 
willy  upon  the  ground  that  the  conveyance  was 
inconsistent  with  the  devise:  (2  Cha.  Cas.  115.) 
Another  exception  to  the  above  rule  was  a  con-  conveyance 
veyance  by  a  tenant  in  common,  or  a  coparcener,  ^p^| 
for  the  purpose  of  effecting  a  partition,  which,  if  J^^iy*®  ^ 
the  sole  object  of  such  conveyance,  would  not  ^oid  m>t 
have  revoked  a  prior  will,  even  if  a  fine  had  been  J^^  wuf.*^ 
levied  for  the  purpose  of  perfecting  the  assurance: 
(  Temple  v.  Webb,  Vin.  Abr.  tit.  Dev.  R.  6,  pi.  6; 
J'reem.  442,  pi.  735;  Luther  v.  Kidlet/,  Vin.  Abr. 
tit.  Dev.  R.  6,  pi.  30;  3  P.  Wms.   169,  n.  B.) 
But  where  anything  was  contemplated  beyond  ^iN^  if  nnr 
the  simple  act  of  partition,  as  where  a  power  of  SJdared? 
appointment  was  reserved,  the  rule  above  laid 
down  would  have  become  applicable,  and  thus 
the  subsequent  conveyance  would  have  revoked 
the  prior  will :    ( Tickner  v.    Tkknery  cited  irf 
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Chat.  V.    Parsons  v.  Freeman^  3  Atk.  742  ;  Brydges  v. 

Effect      Chandos  {Duchess  of\  249;  see  also  7  Ves.  564; 
ofBubuquent  g  Yes.  281.) 

But  the  rale  as  to  partition  onlj  extended  to 
tenants  in  .common  and  coparceners,  for  joint 
tenants  are  under  a  legal  incapacitj  to  devise  the 
estates  of  which  they  are  so  seised;  the  will  of  a 
joint  tenant  is  therefore  merely  void  as  to  the 
joint  property,  so  that,  even  if  the  jointure  had 
been  severed,  the  will  could  have  had  no  effect 
without  being  republished;  when  in  fact  it  would 
have  become,  to  all  intents  and  purposes,  a  per- 
fectly new  will:  {Swift  y. Roberts,  3  Burr.  1488; 
Ambl  617.) 

s^rrrajer  of  Copyhold  estates  do  not  fall  within  the  above 
reyocation^f  Tule;  Consequently,"  a  surrender  of  copyholds  is 
a  prior  wiu.  ^q  revocation  of  a  prior  will,  except  so  far  as  may 
be  inconsistent  with  the  dispositions  contained  in  - 
such  will,  to  which  extent  it  will  be  either  in  toto, 
or  pro  tanto,  a  revocation :  (  Vawser  v.  Jefferg, 
3  B.  &  Aid.  462;  2  Swanst.  268.) 

A  lease  for  years,  or  a  mortgage  for  a  term, 
was  merely  a  revocation  pro  tanto  even  at  law, 
and  would  only  have  defeated  the  devise  to  the 
extent  of  the  estate  or  interest  so  granted :  (Hodg- 
kinson  v.  Wood,  Cro.  Car.  23  ;  Montague  v. 
Jefferies,  1  RoU.  Abr.  616;  Lamb  v.  Parker,  2 
Vem.  495.) 

Neither,  generally  speaking,  would  the  acqui- 
Se?4S*°^'®^*^^^  of  the  legal  estate,  where  the  testator  had 
es^^  ^^d  a  previous  equitable,  interest  in  the  property, 
revoked  a     have  been  considered  in  the  light  of  a  new  pnr- 
SeequitSie  ^hase  of  that  nature  as  tq  revoke  a  prior  will  (I. 
interest.       Roll.  Abr.  616,  pi.  3;  Rawlins  v.  Burgis,  2  Ves. 
&  Bea.  385) ;  as  where  a  person,  having  contracted 
to  purchase  an  estate,  afterwards  made  his  will, 
subsequently  to  which  the  legal  estate  was  con- 
veyed to  him:  (  Watts  v.  Ftdlerton,  stated  2  Ves, 
Auter.it     -602;  Gibbons  v.  Pott,  Doug.  710.)     But  in  a 
So^r^  'case  of  this  kind,  as  in  the  case  of  partitions  just 
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before  alluded  to,  the  legal  estate  must  have  been    chap,  v. 
conveyed  to  him  as  a  simple  estate  in  fee;  for  if      ^ffm     . 
conveyed  to  dower  uses,  the  assurance  would  then  ^JJ^J^SS* 
have  been  considered  as  something  more  than        on 
merely  clothing  the    equitable  with  the  legal  ^^^Sl^ 
estate,  and  thus  have  brought  the  case  within  the       — 
legal  operation  of  the  rule:  {Parsons  v.  Freeman^ 
3  Atk.  741 ;  Rmolins  v.  Burgis^  2  Yes.  &  B^a. 
382;   Ward  v.  Moore,  4  Mad.  368.) 

It  appears  that  the  mere  change  of  trustees  of  M^re  change 

,        _   *^*-  ,  _  _         o  ,      ,  .       of  trustees  no 

the  legal  estate  would  not  have  revoked  a  prior  revocation. 
disposition  of  the  equitable  interest,  even  although 
the  owner  of  such  equitable  interest  should  have 
concurred  in  the  conveyance:  {Darky,  Zottch, 
1  Cha.  Eep.  23.) 

It  appears  formerly  to  have  been  considered,  that  J^^^Jt 
a  conveyance,  although  ineffectual  for  the  purpose  conreyancca 
for  which  it  was  made,  as  a  feoffment  without  ^J^tediT* 
livery,  or  a  bargain  and  sale  without  enrolment,  revocation. 
would  nevertheless  have  had  the  effect  of  revok- 
ing a  prior  will :   (1  RolL  Abr.  615  ;    Went. 
Exors.  22;   Gilb.  Dev.  95;  Shove  v.  Pincke, 
5  T.  B.  124.)    But  this  doctrine  has  been  very 
properly  overruled    by  more    recent  decisions 
{Matheivs.  v.  Venables,  2  Bing.  136;  EUbeck  v. 
Woody.  1  Buss.  564);  for  the  principle  of  those 
cases  in  which  an  effectual  conveyance  revokes 
a  prior  will,  by  taking  away  the  subject-matter 
upon  which  the  devise  was  to  operate,  has  no    * 
application  to  inoperative  assurances,  which  leave 
the  property  in  precisely  the  same  state  it  was 
before,  and  the  owner's  interest  therein  in  no 
way  affected  by  them. 

It  appears  that,  where  a  deed  has  been  obtained  S^g^  by 
by  fraud  or  compulsion,  it  will  not  be  allowed  to  fraud  or 
operate  as  a  revocation  of  a  will  made  previously;  Sorevoci^-^ 
or,  at  any  rate,  it  will  not  be  allowed  to  have  ^°^' 
that  operation  in  equity;  and  in  Hawes  v.  Wyatt 
(3  Bro.  C.  C.  156),  Lord  Thurlow  said  that  the 
reason  against  admitting  such  an  instrument  to 
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have  the  effect  of  revocation  was  strong  in  that 
court;  since,  when  application  is  made  to  the 
proper  party,  it  will  be  ordered  to  be  delivered 
up;  and  when  a  deed  is  ordered  to  be  delivered 
up,  it  is  implicitly  declared  to  be  no  deed. 

If  a  person,  after  making  his  will,  had  entered 
into  a  contract  for  the  sale  of  the  devised  pro- 
perty, or  a  covenant  to  settle  the  same,  and  the 
contract  or  covenant  was  such  as  a  court  of 
equity  would  decree  the  specific  performance  cSj 
it  would  have  amounted  to  an  equitable  revoca- 
tion of  a  will  made  previously:  {Montague  v. 
Jeffries,  1  Roll.  Abr.  615,  pL  3;  Ryder  v. 
Wager,  2  P.  Wms.  328;  Cotter  v.  Lager,  ib* 
622;  RawUns  v.  Burgis,  2  Yes.  &  Bea.  385.) 
But  it  seems  it  would  have  been  otherwise,  if  the 
agreement  or  covenant  was  such  that  the  court 
would  not  car#y  into  execution.  Whether  the 
abandonment  of  an  agreement  which  operated  as 
an  equitable  revocation  could  have  again  set  up 
the  will,  though  the  question  has  been  more  than 
once  raised,  is  stUl  an  undecided  point  (Kno^ 
V.  Alcocky  7  Ves.  558;  Bennett  y,  TankerviUe 
(Earl  of),  19  Ves.  170);  but  the  better  opinion 
seems  to  be,  that  the  abandonment  of  the  contract 
in  the  testator's  lifetime  would  not  have  set  up 
the  will ;  and  if  it  remain  unrescinded  during 
the  testator's  lifetime,  it  is  quite  clear  that  its 
subsequent  abandonment  would  not  have  had  that 
operation :  {BenneU  v.  TankervUle  {Earl  of), 
supra.) 

If  a  testator,  after  devising  property  to  any 
one,  were  afterwards  by  deed  to  grant  him  any 
lesser  interest  than  that  devised  to  him  by  the 
will,  if  such  interest  were  limited  to  take  effect 
either  presently,  or  f  uturely  in  the  lifetime  of  the 
testator,  it  would  have  been  no  revocation;  but 
if  such  interest  had  not  been  to  take  effect  ilntil 
after  the  testator's  death,  the  inconsistency  of 
the  two  dispositions  would  have  raised  an  im- 
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plication  that  the  first,  which  was  by  will,  was  cbap^v. 
iiitended  to  be  revoked :  (Cook  y.  Bullock,  ^ea 
Cro.  Jac.  49.)  It  has,  indeed,  been  said,  that  XHS^USS 
the  act  of  executing  a  mortgage  to  a  devisee  ^^L^^ 
who  has  advanced  money  on  the  devised  pro-  '"^^f*^ 
perty,  will  efiect  a  revocation  of  the  previous 
devise,  on  the  ground  of  the  inconsistency  of  the 
two  dispositions;  and  that  in  this  respect  there 
is  a  distinction  between  a  mortgage  made  to  a 
stranger,  which  is  universally  admitted  to  be  a 
revocation  j^ro  Uinto,  and  a  mortgage  made  to 
the  devisee  himself :  (5  Barton's  Elements,  247; 
Jarm.  Fow.  Dev.  557 ;  but  see  Mr.  Jarman's 
note,  S  ib,)  The  only  case  which,  it  seems,  has 
ever  been  cited  or  referred  to  in  support  of  this 
untenable  doctrine,  is  Httrkness  v.  Bayley  (Pre. 
Cha.  515),  which,  if  it  ever  established  the  dis- 
tinction above  ^uded  to,  and  which  it  seems  it 
never  did,  has  been  completely  overruled  by 
more  recent  decisions :  {Peach  v.  PhUlips,  Dick. 
538 ;  Baxter  v.  Dyeity  $  Ves.  656.)  Lord 
Loughborough,  in  fact,  in  Baxter  v.  Dt/er  (supra) 
denied,  in  express  terms,  that  any  such  distinc- 
tion had  ever  been  made  in  the  case  of  Harkness 
V.  Bayley,  in  which  he  himself  had  been  engaged 
as  counsel,  and  which  he  said  had  been  misre- 
ported,  and  from  a  note  made  by  him,  which  he 
produced,  it  appeared  to  have  been  decided  on 
the  ground  of  inconsistency  between  the  will  and 
the  subsequent  acts  of  the  party ;  by  which  it 
evidently  appeared  that  the  mortgagor  intended 
the  estate  to  descend  to  his  heir-at-law. 

2.  Effect  produced  by  recent  Enactments, 

Thus  stands  the  law  with  respect  to  the  revo-  operation  of 
cation  of  wills  by  subsequent    conveyances  of  *J^®^^^*^ 
testators  who  have  died  previously  to  the  Ist  of  respect  to 
January,  1838,  but  with  respect  to  the  wiUs  of  JS^^JSt*'^ 
those  who  have  or  shall  die  subsequently,  the  conveyances. 
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Cha^  V.    23rd  section  of  the  stat.  1  Vict.  c.  26,  enacts, 
^eet      that  no  conveyance,  or  other  act,  made  or  doue, 
^ccmw^tca  Subsequently  to  the  execution  of  a  will  relating 
^.     to  any  real  or  personal  estate  therein  comprised, 
^*^.  *^^  except  an  act  by  which  such  will  shall  be  revoke!' 
as  therein  aforesaid,  shall  prevent  the  operatioil 
of  the  will,  with  respect  to  such  estate  or  interest 
in  such  real  or  personal  estate,  as  the  testator 
shall  have  power  to  dispose  of  by  will  at  the  time 
of  his  death. 
How  a  wiu        Previously  to  the  late  Will  Act,  a  will  would 
revoked  by    have  been  revoked  by  the  testator's  subsequent 
S  ciJ^?°°  marriage,  and  the  birth  of  a  child,  which  would 
stances  in     havc  bccu  Considered  to  make  such  a  change  in  his 
fa^^'  ^    circumstances,  as  necessarily  to  have  caused  the 
revocation  of  a  will  made  previously  to  the  oc- 
currence of  such  important  events :  (Shep.Toodi, 
410;  Swinb.  565;  Brown  v.  Thompsoriy   1  Eqi 
Ca.  Abr.  413,  pi.  11;  Overhury  y,    Cfverburyi 
2  Show.  242;  Lugg  v.  Lugg,  2  Salk.  592;  S.  C: 
1  Lord  Raym.  441;  Cook  v.  Oaklet/^  1  P.  Wma; 
304  ;    Christopher  v.    Christopher,  Dick.   445  J 
WUlington  v.  WUlington,  2  Burr.  2165;  i)oe  v. 
Lancashire,  5  T.  R.  49;  S^ieath  v.  Vorky  1  Yeb.- 
&  Bea.  390.) 
maxriage'         "^"^  notwithstanding  that  marriage,  and  the| 
or  the    *      subsequent   birth  of  children,  would  have  re-*' 
WrtHr""*    voked  a  man's  will,  yet  neither  of  those  cir-; 
^dren,       cumstances,  taken  singly,  would  have  had  that: 
wouidnof^' effect ;    therefore,  a  will  made   after  marriage! 
a  revocatior?  "^^^^^  ^^^  hsLYe  been  revoked  by  the  subsequent 
birth  of  a  posthumous  child :  (Doe  v.  Barford, 
4  Mau.  &  Selw.  11.)     And  if  a  testator  had 
children  at  the  time  of  making  his  will,  one 
of  whom  was  his  heir  apparent,  his  subsequent 
marriage,  and  birth  of  children,  would  not  have 
operated  as  a  revocation,  as  that  would  have  had 
the  effect  of  overturning  the  will  in  favour  rf 
the  subsequently  born  children,  who,  if  the  bcif 
were  let  in,  as  he  must  have  been  by  the  revo- 
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ption,  could  have  received  no  benefit  whatever    ^■^^' 
iom  that  circumstance:  (Sheath  y,  York,  1  Ves.       Effect 
k  Bea.  390.)     Neither,  it  seems,  would  the  rule  ^IHSH^^ 
Above  laid  down  have  applied  where  the  wife        ^. 
Uid  children  were  provided  for  by  the  will;  for  '''^^.  "^ 
n  such  case  the  presumption  of  revocation  would 
lave  been  rebutted,  as  it  would  then  have  been 
impossible  to  say  that  the  testator  did  not,  when 
ie  made  his  will,  contemplate  such  an  alteration 
in  his   circumstances :    (Kenebal  v.    Scrafton, 
i  East,  530.)    It  has  never,  however,  been  posi- 
tively decided,  whether,  if  a  testator  had  more 
^Idren  bom  after  the  date  of  his  will,  and,  be- 
coming a  widower,  married  again,  and  had  no 
children  by  his  second  wife,  his  will  would  have 
been  revoked;  but  the  better  opinion  seems  to 
have  been  that  it  would  have  been :  {Gibbons  v. 
Caunt,  4  Ves.  489.)    Marriage  alone  would  have 
revoked  a  woman's  wilL  nor  would  it  have  been 
revived  even  if  she  had  survived  her  husband : 
(Shep.  Touch.  410;  Swin.  145;.  Forse  v.  Hemb- 
Ung^  4  Rep.  61;  Lewis's  case,  4  Bum.   E.  L. 
61 ;  Doe  V.  Staple,  2  T.  R.  695.)     For  if  the  • 
change  of  family  circumstances  is  such  as  to  cause 
a  revocation,  a  will  affected  thereby  will  not  be 
levived  by  their  removal;  and  for  the  same  cause 
a  will  revoked  by  marriage,  and  the  subsequent 
birth  of  a  child,  would  not  have  been  revived, 
notwithstanding  the  child  or  its  mother,  or  both  • 
of  them,  had  died  in  the  testator's  lifetime:  {Sul- 
Uvan  V.  Sullivan,  cited   1  Phill.  343 ;  Emerson 
v.  Boville,  1  Phill.  342.) 

The  new  Will  Act  (.1  Vict.  c.  26),  however,  operation  of 
provides,  that  no  will  shall  for  the  future,  be  re-  wfiiAct 
voked  by  any  presumption  on  the  ground  of  an  J^t^/^**^*^* 
alteration  in  circumstances:  (sect.  19.)     But  it  revocation 
previously  enacts,  that  marriage  alone  shall  be  theSterution 
sufficient  to  revoke  a  will  (sect.  18);  so  that  now  5/^^?***?'^** 
a  will,  whether  made  by  man,  or  woman,  will  be  cumstancee. 
equally  revoked  by  their  afterwards  entering  into 
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matrimony.  Whenever,  therefore,  a  will  occnn 
in  a  title,  it  will  be  the  duty  of  the  purchaser's; 
solicitor,  in  case  the  testator  died  previously  te 
1838,  to  inquire  into  the  state  of  lus  family,  is 
order  to  discover  whether,  after  he  had  made  his 
will,  he  married  and  had  children.  If  he  died 
subsequently  to  1838,  a  similar  inquiry  should  \xl 
made,  in  order  to  ascertain  whether  or  not  %i 
marriage  took  place  subsequently  to  the  publica- 
tion of  his  wilL 

Nothing  is  said  in  the  act  (1  Yict.  c.  26)  al 
the  subsequent  birth  of  children;  consequenlJy^ 
if  a  testator  was  married,  but  childless,  at  t 
time  of  making  his  will,  the  circumstance 
having  chUdren  afterwards  would  not  in  any  to 
affect  the  will,  so  that,  as  to  wills  made  after 
1838,  it  will  be  quite  sufficient  to  restrict  the 
inquiry  to  the  subject  of  marriage  only.  The  in* 
quiry,  however,  will  be  as  necessary  in  the  case 
of  bequests  of  leasehold  property,  as  in  a  derise 
of  freeholds,  for  the  doctrine  above  laid  down  wiil 
apply  to  both  descriptions  of  property:  (Emer- 
son  V.  BoviUe,  I  Phill.  E.  R.  339  ;  HoUoway  ▼. 
Clarke,  ib.  342  ;  Sidlivan  v.  SuUivan,  cited  t^. 
343  ;  Talbot  v.  Talbot,  1  Hagg.  707;  GMm 
V.  Cross,  2  Add.  455.) 
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OF   THE  DOCTRINE   OF   MEB6EB. 

In  inyestigating  a  title,  the  subject  of  merger 
^  sometimes  becomes  of  very  important  considera- 
i  tioD.     This  doctrine  is  founded  upon  the  prin- 
;  ciple,  that  whenever  a  greater  and  a  lesser  estate 
I  coincide  in  the  same  person,  without  any  inter- 
\  mediate  estate,  the  lesser  is  immediately  annihi- 
lated, or,  as  it  is  termed  in  technical  language, 
.  merged  in  the  greater :    (Bro.  Surrender,  pL  32; 
4  I^n.   37;    2  Black.   Com.    177.)     Conse- when  estates 
,  quently,  estates  for  years,  when  derived  out  of  a  Sir^^S^ 
;  larger  term  for  years,  may  merge  in  each  other ;  ^^^  o*^«'- 
[  and  these,  whatever  may  be  the  extent  of  their 
duration,  will  merge  in  an  estate  for  life,  and  an 
estate  for  life  in  an  estate  of  inheritance,  whether 
in  fee  tail  or  fee  simple.     The  operation  of 
mex^er,  therefore,  is  to  absorb  or  swallow  up 
the  lesser  estate,  not  to  enlarge  the  greater  one, 
which  continues  precisely  the  same  in  quality 
and  extent  as  it  was  before.     In  order,  however, 
that  a  merger  may  take  place,  the  larger  estate 
must  be  the  most  remote  one  ;  hence,  though  an 
estate  for  years  will  merge  in  a  more  remote 
estate  for  Hfe,  yet  if  an  estate  for  life  be  limited 
to  one,  with  remainder  to  him    for  years,  or 
where  one  who  has  an  estate  for  life  purchases  a 
long  term  of  years  in  the  same  property,  the 
term  will  not  become  merged  in  the  freehold 
because  the  estate  for  Hfe,  notwithstanding  it  is 
the  larger  estate  in  contemplation  of  law,-  is  the 
preceding  estate. 

An  intermediate  estate  in  a  third  party  will  Tnteme. 
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Chap.  V.    also  prevent  a  merger ;    as  where  lands  are 

^he      limited  to  A.  for  life,  or  years  ;  remainder  to  B. 

doetrmeof  £qj.  jjf^.  remainder  to  A.  in  fee;  in  which  case 

—       B.  s  intervemng  estate  will  prevent  the    two 
wnil)rev*rat  estates  from  coinciding  together,  and  thus  no 
marger.        merger  will  [take  place  :    (JDuncombe  v.  Dtm" 
combe^  3  Lev.  437  ;  Bate^s  case,   1   Salk.  254  ; 
Whitchurch  v.    Whitchurchy  2  P.-  Wms.  236  ; 
Scott  V.   Fenhoulety    1  .Bro.  C.  C.   69.)     But 
should  the  intervening  estate  hy  any  means 
determine,  then  the  barrier  of  division  between 
the  two  estates  being  removed,  they  will  neces- 
sarily become  united,  and  thus  the  lesser  will 
become  extinguished  in  the  greater  one :  (^HoU  v. 
Samhacky  Cro.  Car.   103  •;    3  Prest.  Con.  142, 
143.)     An  estate  for  the  life  of  another,  being 
the  lesser  estate,  will  merge  in  an  estate  for  one's 
own  life ;  but  qualified  fees,  and  conditional  fees, 
being  considered  equal,  do  not  merge  in  each 
other  :  (3  Prest.  Conv.  170.)    Nor  will  an  estate 
tail,  although  the  lesser  estate,  merge  in  an  estate 
in  fee  simple,   notwithstanding  they  are   both 
united  in  the  same  person  without  any  interme- 
diate estate  between  them   {fVescofs    case,    2 
T.  R.  60);    yet  an  estate  tail  after  possibility 
of  issue  extinct,  which  is  in  fact  no  more  than 
a  mere  Hfe  estate,  may  become  merged  in  one 
of   larger    extent :    {Lewis   Bowled   case,    11 
Rep.  80.) 
An  estate         But  an  estate  which  devolves  upon  a  party  bj 
upon  aparty  ^^^  or  operation  of  law;  as,  where  a  person  tenant 
^7  operation  for  life,  or  years,  intermarries  with  the  imme* 
not  cause. ft    diatc  reversioner  in  fee,  which  estate  he  then 
merger.        acquires.in  right  of  his  wife,  this  wiU  not  cause  a 
merger  of   his  previous   estate  ;    because   this 
acquisition  devolves  upon  him  by  operation  of  law. 
Some  further  remarks  will  be  made  on  the  sub- 
ject of  merger  when  we  come    to  treat  upon 
estates  for  years,  and  of  the  assignment  of  terms 
to  attend  the  inheritance. 
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SECTION  xin. 


OOVENAKTS. 

1.  Covenants  for  Title* 

2.  Distinction  between  general  and  quaUfied 

Covenants, 

3.  What   Covenants  are   considered    as  sy- 

nonymous, 

4.  Of  Covenants  for  Quiet  Enjoyment 

5.  Covenants  for  further  Assurance, 


I.  Covenants  for  Tide, 

It  appears  to  be  no  objection  to  a  title  that  the  ominion  uf 
usaal  and  regular  covenants  for  title  have  been  fo7tiUe*wiii 
omitted  in  former  conveyances  (3  Prest.  Abs.  58);  SJ^*5\i{}; 
but  where  any  such  covenants  are  inserted,  it 
will  be  proper  to  see  that  they  are  expressed  in 
apt  terms,  and  also  that  they  are  entered  into  by 
the  proper  parties.  This  can  rarely,  if  ever, 
be  <£scovered  by  the  abstract  alone,  from  the 
usual  mode  in  which  covenants  -  for  title  are 
abstracted,  which  is  done  by  simply  mentioning 
them  as  covenants  from  the  vendor  that  he  was 
seised  in  fee,  &c.  without  stating  with  whom 
such  covenant  was  entered  into,  which  may 
sometimes  be  an  important  question,  where  it  is 
desirable  that  the  covenants  should  run  with  the 
landy  which  they  clearly  will  not  do  when  entered 
into  by  parties  between  whom  there  is  no  privity 
of  estate  (  Webb  v.  RusseUy  3  T.  R.  393 ;  Stokes 
T.  Hussellf  ib.  678) ;  as  where  such  covenants 
are  entered  into  with  cestui  que  use,  instead  of 
the  releasee  to  uses  :  {Roach  v.  Wadhamy  6  East, 
286.)     But  if  made,  as  they  ought  to  be,  with 

VOL.   I.  T 


Cmap.  V. 


410  mVSSTIGATION   OF  TH£   TITLE 

the  grantee  or  releasee  to  uses,  thej  will  enaie 
inddentallj  to  the  cestui  que  use^  and  having 
thus  once  become  annexed  to  the  land,  thej  will 
continue  to  run  with  it  through  all  the  subse- 
quent modifications  of  ownership  which  the  land 
may  undergo  ;  and  in  this  point  of  view  it  w^ould 
seem  to  be  quite  immaterkl  whether  the  ceslut 
que  use  (assuming  him  to  be  the  donee  of  a 
power  under  the  ordinary  limitations  in  favour 
of  a  purchaser)  alien  the  land  by  exercising  the 
power,  or  by  granting  his  estate  ;  for  the  mere 
shifting  of  the  use  (which  is  simply  the  effect 
produced  by  the  appointment)  cannot  have  the 
effect  of  severing  the  covenants  from  the  land 
to  which  they  have  been  once  annexed,  and  with 
which  they  have  actually  begun  to  run  in  the 
hands  of  the  first  or  immediate  cestui  que  use  : 
(see  Jarm.  Byth.  612.) 

2.  Distinction  between   general   and    quaUfied 

Covenants. 

Practical  Covenants  for  title    are  either    general,   as 

uponcore^  extending  to  the  acts  of  the  whole  world,  or 
riSe"  '^'  qualified,  by  being  restricted  to  the  acts  of  the 
covenantor  and  those  under  whom  he  claioGis  by 
descent,  will,  or  voluntary  conveyance.  In  tiM 
case  of  a  mortgage,  the  practice  is  for  the  mort- 
gagor to  enter  into  general  covenants  ;  but  a 
vendor,  where  the  title  is  good,  can  only  be 
required  to  enter  into  qualified  covenants  ;  still, 
where  there  is  any  defect  in  a  title,  a  vend(Mr 
sometimes  consents  to  enter  into  general  cove- 
nants as  a  further  protection  to  the  purchaser. 
The  importance  of  covenants  of  this  kind  must, 
however,  depend  in  a  great  measure  upon 
the  means  of  the  party  entering  into  them; 
and  a  learned  writer  observes  (3  Pfest.  Abs.  57X 
purchasers  attach  more  value  to  them  than  thej 
are  worth,  which,  considering  the  property  of 
parties,  and  the  chance  of  eventual  insolvency, 
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rarely  produce  the  benefit  which  is  expected  from  ^^^'  ^' 
tbem.  He  also  farther  observes,  that  when  the  cowmi^. 
property  is  sabdivided  by  sales,  the  purchasers 
lose  the  benefit  of  the  former  covenants,  on  the 
ground  that  the  remedy  cannot  be  apportioned, 
so  as  to  subject  the  covenantor  to  several 
actions ;  consequently,  where  a  man  sells  two 
farms  to  A.  and  covenants  with  him,  his  heirs 
and  assigns,  and  one  of  these  farms  is  afterwards 
sold  by  A.  to  B.,  B.  can  never  sue  on  this  cove- 
nant, since  it  would  subject  the  covenantor  to 
several  actions  :  (3  Prest.  Abs.  68.)  And  even 
when  a  covenant  is  general,  unless  it  be  against 
the  acts  of  a  particular  person  by  name,  it  will 
only  extend  to  an  eviction  by  a  party  having  a 
rightful  title,  and  not  to  any  eviction  by  wrong  : 
{Davie  v.  SachevereUy  1  Roll.  Abr.  Condition  V. 
pi.  7  ;  Hayes  v.  Bickerstaffe,  Vaugh.  118  ;  TU- 
dale  V.  Essex,  Hob.  34  ;  Dudley  v.  Foliot,  3 
T.  R.  584;  Foster  v.  Pierson,  4  T.  R.  617. 
But  where  a  person  undertakes  to  covenant 
against  the  acts  of  a  particular  person  hy  name, 
in  that  case  the  covenant  will  extend  to  a  wrong- 
ful as  weU  as  a  rightful  eviction  by  that  person: 
(Faster  v.  Mapes,  Cro.  Eliz.  212;  Tisdale  v. 
Essex,  Hob.  34;  Sauthgate  v.  Chaplin,  Com. 
230;  Lhyd  v.  TomMes,  1  T.  R.  671;  Hayes  v. 
BiekerstaffBy  sup.  ;  Rashleigh  v.  WUHams,  2 
Vent.  61 ;  Perry  v.  Edwards,  1  Str.  400;  Nash 
V.  Palmer^  5  Mau.  &  Selw.  374;  Sowle  v. 
Welsh,  1  B.  &  C.  29.) 

3.   What  Covenants  are  considered  as  synony- 
mous. 

The  covenants  that  the  vendor  is  lawfully  Covenants 
seised,  and  also  that  he  has  good  right  to  convey,  right  \o"  *^^ 
are  considered  as  synonymous  covenants,  so  much  <»"^«3^- 
80>  in  fact,  that  the  former  is  now  more  frequently 
omitted  than  inserted  in  modem  conveyances. 
The  latter  covenant,  indeed,  extends  not  only  to 
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Chap.  V.  ^^^  ^^j^  ^£  covenantor,  but  also  to  his  right  of 
Covenants,  disposition  ;  and  therefore  if  a  vendor  should 
covenant  that  he  and  another  person  had  good 
right  to  convey,  and  it  should  turn  out  that 
the  latter  had  no  such  right,  it  would  be  a 
breach  of  the  covenant :  {Nash  v.  Ashton,  T. 
Jones,  195.) 
Qualified  Where  these  covenants  are  qualified  by  being 

wiiiTwfalin  restricted  to  the  acts  of  the  covenantor,  they  will 
thcjirenerai  restrain  the  general  operation  of  a  preceding 
a^i^edfaig  inaplied  covenant  or  warranty  ;  as  where  the 
impUed  word  "  £Tant "  is  used  to  pass  a  chattel  interest, 
for  it  will  not  have  that  effect  when  inserted  in 
a  conveyance  of  freehold  (Co.  Litt.  384,  a.  n.  (1); 
Hayes  v.  Bickerstdffe^YsLUgh.  118,  126  ;  Clarke 
V.  SampsoUy  1  Ves.  sen.  101)  ;  but  it  seems  that 
where  the  word  ^^give^  is  used  in  a  grant  of 
freehold  property,  it  will  create  an  implied  war- 
ranty ;  and  such,  indeed,  as  cannot  be  controlled 
by  an  express  covenant :  (Co.  Litt.  a.  n.  (1)  384; 
see  also  Nolu^s  case,  4  Rep.  80,  h.)  The  word 
^^give^  is,  however,  omitted  in  modem  convey- 
ances, so  that  any  questions  on  that  point  are  not 
likely  to  arise  for  the  future,  and  as  to  deeds 
executed  after  the  Ist  October,  1845,  no  impUed 
covenant  can  arise  from  either  of  the  words 
"  give  "  or  "  grant^  except  so  far  as  either  of 
those  words  may  by  force  of  any  act  of  Parlia- 
ment imply  a  covenant :  (stat.  8  &  9  Vict,  c  1U6, 

8.4.) 

4.   Of  Covenants  for  Quiet  Enjoyment 

Covenant  This  covenant,  though  restrained  by  express 

e?jo^ent.  words  to  the  acts  of  the  covenantor,  and  any 
persons  claiming  under  him,  or  by  his  act,  deeds, 
default,  privity,  or  procurement,  wiU  extend  to 
the  acts  of  a  person  in  whose  name  A.  purchased 
conjointly  with  himself :  {Butler  v.  Stcinnerton, 
Palm.  339  ;  Cro.  Jac.  657.)     It  also  extends  to 
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an  arrear  of  quit-rent  due  at  the  time  of  con-  Chap^v. 
veyance,  although  it  was  not  stated  to  have  Coomtmu. 
accrued  while  the  covenantor  was  tenant  of  the 
premises  ;  and  Lord  EUenborough  observed  (3 
£ast,  495),  that  if  it  were  in  arrear  in  his  life- 
time, it  was  a  consequence  of  law  that  it  was  by 
his  default ;  that  is,  by  his  default  in  respect  of 
the  party  with  whom  he  covenants  to  leave  the 
estate  unincumbered.  He  will,  therefore,  be 
considered  as  having  left  it  burdened  with  an 
incumbrance  he  ought  to  have  discharged : 
{Howes  V.  BrushfieUy  3  East,  491.)  It  also 
extends  to  a  claim  of  dower  set  up  by  the  cove- 
nantor's widow,  but  not  to  a  claim  of  this  kind 
made  by  his  mother,  because  the  widow  claims 
under  him,  which  his  mother  does  not :  (Grodb. 
333  ;  Pabn.  340.) 

Questions  have  frequently  arisen  as  to  whether,  whether  a 
when  the  covenant  for  quiet  enjoyment  is  ex-  fo/q'SJJt 
pressed  in  general  terms,  it  can  be  controlled  by  enjoyment 
the  language  of  the  antecedent  covenant  for  title  troUed  hy 
which  provides  against  the  acts  of  the  covenantor  SSmoS"* 
only.     It  seems,  however,  that  this  construction  covenants. 
will  not  be  allowed.     The  covenant  for  title  and 
right  to  convey  are  connected  covenants,  generally 
of  the  same  import  and  effect,  and  directed  to  one 
and  the  same  object;  and  the  qualifying  language 
of  the  one  may,  therefore,  properly  enough  be 
considered  as  virtually  transferred  to  and  included 
in  the  other  of  them.     But  the  covenant  for  quiet 
enjoyment  is  of  a  materially  different  import,  and 
directed  to  a  distinct  object.     The  covenant  for 
title  is  an  assurance  to  the  purchaser  that  the 
grantor  has  the  very  estate  in  quantity  and 
quality  which   he    purports  to  convey.      The 
covenant  for  quiet  enjoyment  is  an  assurance 
against  the  consequences  of  a  defective  title,  and 
of  any  disturbances  thereupon.     For  the  purpose 
of  this  covenant,  and  of  the  indemnity  it  affords, 
it  is  immaterial  in  what  respects,  and  by  what 
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^''!^^*  means,  or  by  whose  acts,  the  evicti<m  of  the 
(^9^^^.  grantee  or  his  heirs  takes  place  ;  if  he  be  Jaw* 
fuUj  evicted,  the  grantor,  bj  such  his  covenant^ 
stipulates  to  indemnify  him  at  all  events.  And 
it  is  perfectly  consistent  with  reason  and  good 
sense,  that  a  cautious  grantor  should  stipulate  in 
a  more  restrained  and  limited  manner,  for  the 
particular  description  of  title  which  he  purports 
to  convey,  than  for  quiet  enjoyment.  Nor  does 
there  appear  to  be  any  case  in  which  it  has  been 
held  that  the  covenant  for  quiet  enjoyment  is 
one  with  the  covenant  of  title,  or  parcel  of  that 
covenant,  or  in  necessary  construction  to  be 
governed  by  it :  {Howell  v.  Richards,  11  Eaat, 
633.)  The  two  covenants  are,  in  fact,  perfectly 
distinct  and  separate  ;  the  one  goes  to  the  titl^ 
the  other  to  the  possession  :  (Norman  v.  J^asUr, 
I  Mod.  101.)  Upon  this  principle,  therefore, 
when  the  covenants  for  title  are  general,  their 
extensive  import  cannot  be  brought  within  more 
restricted  limits  by  a  subsequent  covenant  for 
quiet  enjoyment,  which  is  confined  merely  to  the 
acts  of  the  covenantor,  and  parties  rightfully 
claiming  under  him  :  {Hesse  v.  Stevenson,  3  Bos. 

6  Pull  665  ;  Smith  v.  Compton,  3  B.  &  Ad. 
189  r  overruling  MUner  v.  HortoUy  MClel,  647.) 
A  suit  in  equity,  it  must  be  observed,  is  within 
a  covenant  against  disturbances  genendly :  (  Cal^ 
thorp  V.  Hat/ton,  2  Mod.  54  ;  Hunt  v.  DantferSf 

7  Raym.  370.) 

Covenants  The  general  words  of  this  covenant  will  in<dode 
frJiST^^-  every  kind  of  incumbrance  with  which  the  pro- 
branoeB.  perty  can  possibly  become  burdened,  without 
any  one  of  them  being  specifically  mentioned. 
But  where  an  estate  is  subject  to  a  luiown  incum- 
brance, then  a  purchaser,  if  he  intends  to  lelj 
upon  the  vendor's  covenant  as  a  protectioa 
against  it,  should  take  care  to  see  that  such 
incumbrance  is  specifically  set  out  amongst  the 
incumbrances    the   vendor  is   to    covenant    to 
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indemnifj  him  from ;  otherwise  it  may  be  pre-  ^^'^' 
fomed  that  he  took  the  estate  subject  to  the  cnmmu. 
incumbrance:  (1  Prest.  Abe.  283.) 

5.   Covenants  far  further  Auuranee. 

This  coTenant  runs  with  the  land,  and  the  ooranMtii 
nght  of  action  for  a  breach  of  it,  even  in  the  ^J^S^ 
ancestor's  lifetime^  will,  unless  damage  was  done 
to  the  ancestor,  descend  to  the  heir  and  not  to  the 
executor  {Kingdon  y.  Nottle^  1  Mau.  &  Selw. 
355),  and  any  act  of  a  vendor  by  which  he 
disables  himself  from  entering  into  further  assu- 
rances, will  amount  to  a  breach  of  his  covenant, 
although  he  should  afterwards  be  restored  to 
his  former  capacity  :  (5  Rep.  20.)  Under  this 
covenant  a  vendor  is  bound  to  a  specific  per- 
formance of  all  requisite  acts,  and  executing  all 
necessary  assurances  for  perfecting  the  pur- 
chaser's title;  but  these,  whether  so  stated  or 
not  in  the  covenant,  must,  as  between  vendor 
ifod  purchaser,  be  at  the  expense  of  the  parties 
requiring  the  same(l  Buls.  90)  ;  neither  can  a 
vendor  under  this  covenant  be  bound  to  enter 
iifto  any  warranty  {Lassds  v.  Cattertan,  1  Mod. 
67,  n.),  or,  it  seems,  even  covenants  for  title,  or 
for  further  assurancet  (see  1  Bart  Free.  155, 
n.  173.)  It  seems  to  have  been  formerly  con- 
sidered that  where  the  covenant  was  to  enter 
into  such  assurances  as  the  counsel  of  the  pur- 
chaser should  advise,  it  would  be  no  breach  if 
the  vendor  refused  to  execute  such  further 
assurance,  unless  prepared  under  the  advice  or 
assistance  of  such  counsel :  {Bennetts  case,  Cro. 
Eliz.  9;  More  v.  Boswell,  ib.  297.)  This  doctrine 
has,  however,  been  since  overruled,  so  that  whe- 
ther the  assurance  be  prepared  by  counsel  or 
not,  provided  it  be  not  objectionable  in  other 
respects,  the  vendor  is  bound  to  execute  :  (C/t/*- 
ton  V.  Gibbon,  Cro.  Eliz.  264.)    But  it  has  been 
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ch^v.  y^qI^  that  when  a  person  has  once  executed  such 
Covenant,  farther  assurance,  he  will  be  discharged  from  hia 
covenant,  although  such  assurance  should  event- 
ually turn  out  to  be  insufficient  for  the  purpose 
intended.  And  notwithstanding  authorities  have 
been  sometimes  adduced  to  prove  a  contrary 
position,  yet  they  will,  upon  examination,  it  is 
apprehended,  be  found  to  relate  to  primary  con- 
veyances only:  (1  Bart.  Prec.  155,  n.  78;  Wat 
Conv.  by  Merrifield,  558,  559.) 
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SECTION  XIV. 


AS  TO  THE  EXECUTION  AND  ATTESTATION  OF 

DOCUMENTS. 

I.  As  to  Deeds.    2.  As  to  Powers.    3.  As  to  Wills. 

1.  As  to  Deeds. 

In  investigating  a  title,  in  addition  to  seeing  that  Necessity  of 
the  various  instruments  contain  sufficient  terms  tSS'Se**"* 
to  comprehend  and  convey  the  property,  it  will  "verai 
be  requisite  also  to  ascertain  that  they  have  been  have  been 
executed  by  all  the  necessary  parties.      The  cStedrai 
mere  circumstance  of  the  parties  being  named  in  attested. 
the  instrument  will  amount  to  nothing  in  a  court 
of  law,  unless  they  have  also  executed  it,  what- 
ever relief  equity  might  possibly  afford  under 
such  circumstances  (1  Prest.  Abs.   275) ;  be- 
cause,  although  a  deed  may  be  expressed  to  be 
made  between  several  parties,  yet  in  fact  it  will 
only  be  the  deed  of  those  who  actually  execute 
it,  and  will  have  no  legal  operation  whatever 
against  those  who  have  omitted  to  do  so.     But  if 
the  deeds  appear  upon  the  inspection  of  them  to  be 
duly  executed  and  attested,  a  purchaser  has  no 
right  to  call  upon  a  vendor  to  prove  the  execu- 
tion of  the  title  deeds,  and  if  the  vendor  brings  an 
action  against  the  purchaser  for  the  non-com- 
pletion of  the  contract,  the  latter  has  no  right  to 
call   upon  him  to  prove  such  execution.     In 
purchases  the  practice  is  to  deliver  abstract  on 
which  a  correspondence  or  communication  by 
word  of  mouth  takes  place,  and  in  most  cases 
the  question,  if  any  arisen,  is  on  the  law  as  it 
affects  the  title  disclosed  under  such  circum- 
stances, a  party  having  admitted  the  deeds  to  be 
authentic,  and  the  legal  effect  of  them  as  to  the 

T  3 
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cbaf^v.    ^^Ye  being  the  only  matter  in  dispute,  is  not  to 

Astotkt    be  allowed  to  turn  round  at  the  trial  and  require 

*^SiSS!^   proof  of  the  genuineness  of  the  deeds  themselves: 

o/dommnu.  iLayikoarp  V.   Bryant,    1   Bing.  N.  C.  421 ;  | 

2%omp*on  v.   Jtfifc*,   4   Esp.   N.  P.   C.   1844 

Crwhy  V.  Percy,  1  Camp.  N.  P.  C.  303.) 

2.  A$  to  Powers, 

In  th«  eze-  Where  difficult  questions  most  frequently  arise 
powers^  in  cases  of  this  description  is  in  the  execution  of 
prodae  temifl  powers,  the  precise  terms  of  which  must  always 
con^ued  ^  complied  with,  otherwise  nothing  can  pan 
with.  under  them  :  {Hawkins  v.  Kemp,  3  East,  410.) 

Hence,  although  signature  is  not  absolutely 
necessary  to  the  validity  of  an  ordinary  deed, 
which  is  perfected  by  the  simple  acts  of  sealing 
and  delivery,  yet  where  the  power  prescribes  the 
appointment  to  be  made  by  an  instrument  under 
the  hand  and  seal  of  the  donee  of  the  power,  and 
attested  by  one,  two,  or  any  given  number  of 
witnesses,  the  deed  will  not  be  considered  as  duly 
executed  and  attested  unless  the  attestation  ex- 
press the  fact  that  the  instrument  was  siffned,  as 
weU  as  sealed  and  delivered.  And  such  attests- 
tion,  it  seems,  in  order  that  it  may  constitute  a 
due  and  effectual  execution  of  the  power^  ougbt 
to  make  part  of  the  same  transaction  with  the 
signing  and  sealing  of  the  instrument,  and  cannot 
be  added  afterwards  :  (  Wright  v.  Wakefield,  17 
Ves.  454  ;  Doe  v.  Peach,  2  Mau.  &  Sdlw.  576 ; 
Wright  V.  Barton,  3  ib.  512  ;  Moodie  v.  Reid, 
I  Mad.  516  ;  Hougham  v.  Sandys,  2  Sim.  95.) 
But  where  the  deed  executing  the  power  was 
required  to  be  signed  in  the  presence  of  witnesses, 
but  the  witnesses  were  not  required  to  attest  the 
signature,  and  the  word  ''  signed  **  was  omitted 
in  the  attestation,  the  attestation  was  holden  to  be 
good  (M*  Queen  v.Farquar,  11  Ves.  467);  because 
that  there  was.  no  direction  that  the  signature 
should  be  attested. 
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Bttt  if  it  be  expreadj  sUted  that  the  signature  ^"^^' 
ahall  be  so  attesteidL  the  attestation  will  then  form  A»toihe 
an  essential  part  of  the  appointment,  and  the  atuMatkm 
power  will  be  ill  execated  unless  that  fact  be  ^*^*^*"**^- 
affirmed  in  the  attestation  clause  :  ( Wright  y. 
Wakefordy  17  Ves.  454;  Doe  d.  Mansfield  \. 
Peach,  2  Mau.  &  Selw.  576  ;  Wright  v.  Barlow, 
3  ib.  512;  Moodier, Reidy  1  Mad.  516 ;  Sougham 
r.  Sandgsy  2  Sim.  95  ;  see  also  4  Ad.  &  EIL  17.) 

To  obviate  the  difficulties  in  consequence  df  obacrrationt 
the  omission  of  the  word  "signed  "  in  the  memo-  jj^pr^^n' 
fandum  of  attestation,  Mr.  Preston  framed  an  act. 
act  of  Parliament,  which   received  the  royal 
sssent  on  the  30th  of  Julj,  1814  (54  Geo.  3, 
&  168),  by  which  it  is  enacted,  that  every  deed 
or  other  instrument  then  already  madey  with  the 
intention  to  exercise  any  power,  should,  if  duly 
signed  and  executed,  and  in  other  respects  duly 
attested,  be,  from  the  date  thereof,  of  the  same 
validity  as  if  a  memorandum  of  attestation  of  sii{- 
mature,  or  being  under  hand,  had  been  subscribed 
by  the  witness  or  witnesses  thereto.     (Sect.  1.) 

This   act,    however,    is  only    retrospective  ;  Mr.  prerton'n 
consequently,  cases  arising  subsequently  to  its  j^f^^^^ 
ecffioing  into    operation  will  be   unaffected   by  ^^*- 
it    And  as  the  act  only  mentions  a  defective 
memorandum    of   attestation  of   signature,    an 
omission  of  the  fact  of  sealing  is  not  cured  by  it. 
Hence,  a  power  to  appoint  by  deed  or  writing 
under  the  donee's  hand  and  seal,  and  attested  by 
tvro  or  more  credible  witnesses,  was  held  to  be 
iU  executed  by  an  instrument  apparently  under 
tke  donee's  hand  and  seal,  but  which  omitted  to 
notice  the  sealing  as  well  as  the  signing  :  (Doe 
dem.  Hotchkiss  v.  FiercCy  6  Taunt.  402.) 

Omissions  of  this  kind,  as  far  as  the  execution  of  Omi8S(ion<<  in 
powers  by  will  is  concerned,  are  now,  however,  {}in  of*^"' 
obviated  by  the  late  Will  Act  (1  Vict.  c.  26^  J^J^j;,^! 
&e  10th  section  of  which  directs  that  all  powers  cumi  by 
by  will  must  be  by  a  will  executed  and  attested  '^°*  ^'" 
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Chap^v.    Jj^  ^YiQ  manner  prescribed  by  that  statute ;  a 

Astoihe    subject  that  will  be  fully  treated  upon  when  we 

aitettation    come  to  treat  of  the  execution  and  attestation  of 

qf  documents.  ^iUg^  and  which,  in  fact,  must  form  our  next 

Act,  I  Vict,    matter  of  consideration. 

C.  36. 

3.  As  to  WiOs, 

Of  the  The  only  solemnity  required  by  the  Statute  of 

and  attesta.  Wills  (32  Hen.  8,  e.  1 )  was,  that  the  will  should 
tjon  of  wills.  \^  in  writing  ;  hence,  a  letter  written  by  a  man 
at  sea,  in  wlach  he  mentioned  his  lands  should 
go  as  therein  directed,  was  held  to  be  a  good 
will :  ( Wesfs  case,  Moore,  177.)  Nor  was  it 
necessary  that  the  writing  should  be  by  the  tes- 
tator, or  be  signed  or  sealed  by  him,  even  though 
the  writing  purported  both,  if  it  could  have  been 
shown  that  it  was  written  by  the  testator's 
directions,  and  that  he  had  declared  it  to  be  his 
will :  {Sir  Francis  Worsele^s  case,  1  Sid.  315, 
pi.  33  ;  2  Keb.  128,  pi.  82,  by  the  name  of 
Stevens  v.  Gerrard ;  see  also  Browne  v.  Siuk- 
ville,  Dy.  72  ;  S.  C.  Anders.  34,  pL  85.)  The 
5th  section  of  the  Statute  of  Frauds  (29  Car.  2, 
c.  3),  however,  enacts,  that  all  wills  of  real  estate 
must  be  in  writing,  and  signed  by  the  party  so 
devising,  or  by  some  other  person  in  his  presence 
and  by  his  express  directions,  and  to  be  attested 
by  three  or  four  credible  witnesses. 
As  to  the  Although  the  Statute  of  Frauds  required  the 

th?*t*^tor!  will  to  be  signed  by  the  testator,  it  did  not  re- 
quire him  to  sign  it  in  the  presence  of  the  wit- 
nesses, provided  he  acknowledged  to  them  that 
it  was  his  handwriting  {Dormer  v.  Thurland, 
2  P.  Wms.  506  ;  see  also  Trimmer  v.  JacAson, 
cited  1  Ves.  478 ;  Toltefs  case,  Mos.  46 ;  Moodie 
V.  Reed,  1  Mad.  516  ;  7  Taunt  355)  ;  neither 
was  it  material  in  what  part  of  the  will  the  tes- 
tator's name  appeared,  if  it  could  have  been 
shown  that  he  himself  actually  placed  it  there. 
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Aa,    for  example,  in  the  case  of  Lemayne  v.    <^°^'  ^- 
Stanley  (3  Lev.  1),  where  a  testator  commenced     AMtotkB 
his   wiU  thus :— "I,  John  Stanley,  do  hereby,"  "^XST* 
&c.   which  was  held  to  be  a  sufficient  signing  ofdocumenu. 
Tvithin  the  statute :  (see  also   Ck>ok  v.  Parsons^ 
I*re.    Cha.  192  ;  Smith  v.  CodroUy  cited  2  Ves. 
sen,  455;  Stonehouse  v.  Evelyn^  3  P.  Wms.  252; 
Ghrayson  v.  Atkinson,  2  Ves.  sen.  454  ;  ylc2cfy 
V.    <5rM?,  8  Ves.  504  ;   Wesheach  v.  Kennedy, 
1  Ves.  &  Bea.  362.)     But  now,  by  the  statute 

1  Vict.  c.  26,  s.  9,  the  testator's  signature  must 
be  at  the  end,  and  must  be  made  or  acknow- 
ledged by  him  before  the  witnesses.  (Sect.  9.) 
A  signature  or  attestation  by  a  mark,  or  a  stamp, 
if  it  contains  the  name,  is  sufficient  {Harrison  v. 
Harrison,  8  Ves.  185  ;  Sanderson  v.  Jackson, 

2  Bos.  &  Pull.  239)  ;  but  affixing  or  impressing 
a  seal  is  not  a  sufficient  signing  within  the 
statute  ;  for  the  Statute  of  Frauds  (29  Car.  2, 
c.  3,  s.  5),  requiring  the  will  to  be  signed,  un- 
doubtedly meant  some  evidence  to  arise  from  the 
handwriting,  whereas  no  particular  evidence  can 
arise  out  of  a  seal,  added  to  which,  when  an  act 
of  Parliament  mentions  signing,  it  meant  some- 
thing different  from  sealing :  (^Grayson  v.  At- 
kinson, 2  Ves.  sen.  454;  see  also  Smith  v.  Evans, 
J  Wils.313;  Morrisons.  Tumour,  18  Ves.  175.) 

The  statute  1  Vict.  c.  26,  s.  9,  expressly  re-  construction 
quires  that  the  signature  should  be  at  the  "  foot  Sf^fo^^,, 
or  end,"  upon  which  questions  have  arisen  as  to  under  statute 
whether  a  signature  on  any  other  part  of  the  will  \^^f^'  ^'  ^* 
would  be  sufficient.     In  Smee  v.  Bryer  (10  L.  T. 
dSO),  where  a  will  was  signed  by  the  testatrix 
writing  her  name  on  the  fourth  page  of  the  sheet 
of  paper  on  which  the  will  was  written,  the  sig- 
nature being  opposite  to  the  attestation  clauses, 
beneath  which  were  the  names  of  the  witnesses, 
no  part  of  the  will  being  on  the  fourth  page,  was 
holden  to  be  an  insufficient  signature  at  the  "foot 
or  end"  within  the  meaning  of  the  statute  1  Vict. 
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Chajt  V.  ^  26,  g.  9.  The  rigid  construction  put  on  the 
Attotht  words  "  foot  or  end"  in  this  case,  rendered  it 
aoestatwn  advisable  in  Re  William  Harris  (13  L.  T.  10), 
o/doeumentt.  f^  ^g^Q  i]^q  Opinion  of  the  court,  as  to  whether  a 
will  signed  by  the  testator  after  the  attestation 
clause,  was  or  was  not  a  sufficient  signature;^ 
and  it  was  held  to  be  signed  at  the  foot  or  end. 
In  Re  HelUngs  also  (13  L.  T.  308),  the  will  of 
a  blind  worn!  was  W  to  be  Ai,  although 
the  will  was  contained  in  the  first  two  page?  of 
a  sheet  of  paper,  and  the  signature  was  half  way 
down  the  third  page,  followed,  howeyer,  by  the 
attestation  clause,  and  the  names  of  the  wit- 
nesses. In  the  goods  of  James  McCidlum^  also, 
3rd  July,  1849,  probate  was  granted  of  a  will, 
although  the  signature  was  in  the  margin,  and 
therefore  not  strictly  at  the  *^foot  or  end,"  as 
required  by  the  statute.  Again,  in  Re  M. 
Deadly^  t6.,  a  will  was  written  on  both  sides 
of  a  sheet  of  paper,  and  on  part  of  a  third 
side.  At  the  end  of  the  will  itself  there  was  a 
blank  space  of  about  half  a  line,  the  words 
^'  one  thousand  eight  hundred  and  forty-eight " 
forming  the  first  line.  Immediately  below  thoae 
words  was  an  attestation  clause,  which  extended 
from  one  side  to  the  other  whoUy  across  "die 
paper.  About  three  inches  below  the  last  line 
of  the  attestation  clause  was  the  signature  of  the 
testatrix.  Opposite  to  the  signature  was  the 
word  "  witnesses.**  The  name  of  the  testatrix 
was  followed  immediately  by  the  name  of  the 
two  attesting  witnesses.  Thus,  the  signature  of 
the  testatrix  was  at  the  distance  of  three  inches 
below  the  attestation  clause,  and  consequently 
was  not,  strictly  speaking,  at  the  "foot  or  end"  of 
the  will.  But  Sir  Herbert  Jenner  Fust  held 
that  the  will  was  well  executed. 
Operation  of  The  Statute  1  Vict.  c.  26,  having  made  no  provi* 
^th  resJwBct  sion  whatever  respecting  cases  where  blank  spaces 
to  blank       havc  been  left  in  the  body  of  a  will  as  originally 
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prepared,  and  these  having  either  been  allowed    ^'j^';^^'' 
to    remain,   or  been  whoUy  or   partially  fill^     Attothe 
up,  a  question  of  some  nicety  anses  as  to  the   atte$taiwm 
admission  of  such  a  will  at  all,  or  at  least  of  the  </*»j|»«^- 
filled  up  spaces,  to  probate,  which  must  be  go-  tpaces  left  in 
Temed  by  the  circumstances  of  the  case:  (13*^"^' 
L.  T.  454.)    In  Comeby  v.  Gibbons  (13  L.  T. 
271 ),  a  will  was  prepared  with  blanks  purposely 
left;  some  of  these  had  been  filled  up,  and  one 
of  these  apparently  in  two  difierent  hands.     Dr. 
Lushington,  sitting  for  Sir  H.  J.  Fust,  held  that 
as  the  statute  was  totally  silent  as  to  spaces  left 
in  the  body  of  the  will,  it  was  not  the  duty  of 
the  court  to  introduce  into  the  statute  that  which 
did  not  appear  on  the  face  of  it,  or  to  throw 
obstacles  in  the  way  of  establishing  the  will;  and 
he  allowed  probate  to  pass.     And  in  Birch  v. 
Birch  (12  L.  T.  334),  a  will  had  been  prepared 
with  blanks  left  purposely,  according  to  the  tes- 
tator's instructions.     The  blanks  had  been  filled 
up,  but  there  was  no  evidence  as  to  whether 
before  or  after  execution;  but  they  were  filled 
up  partly  with  black,  and  partly  with  red  ink, 
and  the  will  was  found  in  a  box,  in  the  testator's 
possession  at  his  death,  enclosed  in  an  envelope, 
which  had  been  broken  open  and  resealed.  Under 
these  circumstances,  probate  passed  with  those 
words  which  were  written  with  black  ink,  but 
not  those  written  in  red  ink. 

The   Statute  of  Frauds  (29  Car.  2,  c.   3),  A«tothe 

__  ,.  .11  1^  .  t       /I  attestation. 

although  It  requred  that  three  witnesses  should 
attest  the  signing,  did  not  require  that  all  the 
witnesses  should  be  present  at  the  same  time  : 
(Gilb.  Dev.  N.  10,  12  ;  Cook  v.  Parsons,  Pre. 
Cha.  184  ;  2  Cha.  Cas.  109.)  In  one  case 
(Jones  v.  Lake,  2  Atk.  177,  cited;  see  also  2  Ves. 
sen.  455  ;  CarUton  dem.  Griffin  v.  Griffin,  I 
Burr.  549),  four  years  elapsed  from  the  time  the 
testator  executed  his  will  in  the  presence  of  two 
witnesses  before  it  was  attested  by  the  third,  and 
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Chaf^v.    y^  ^j^g  ^22  ^^  j^^j^  ^  l^j^^^  been  properlj 

*  '«i^  *\i  ***®^*^'  -^^*  *^  *^®  witnesses  must  have  attested 

attetkuion   the  Same  instrument ;  for  where  two  attested  a 

ofdoeummts.  ^y^  jyj^  Q,jg  j^  codicil  made  afterwards,  it  was 

considered  insufficient :  {Lea  v.  Libb^  1  Show. 
68,  88  ;  Carth.  292  ;  3  Mod.  262.)  Neither 
would  a  codicil  attested  in  pursuance  of  the 
Statute  of  Frauds  have  had  the  effect  of  re- 
publishing a  will  of  lands  where  the  will  ilself 
was  not  attested  in  pursuance  of  that  statute  : 
{Attorney' General  Y,  Barnes,  2  Vem.  597 ;  S.C. 
Pre.  Cha.  370,  by  the  name  of  Attomet/- General 
V.  Bains.)  But  now,  under  the  act  of  1  Vict, 
c.  26,  all  the  witnesses  must  be  present  at  the 
time  of  execution  (sect.  9)  ;  hence,  in  a  late  case, 
where  one  witness  signed  at  one  time  in  the 
presence  of  the  deceased,  and  the  other  at  another 
time,  it  was  held  that  the  last-mentioned  act  re- 
quired that  the  witnesses  should  be  all  present  at 
the  same  time ;  and  that  as  that  requisite  had 
not  been  complied  with,  the  court  had  no  alter- 
native but  to  reject  the  motion  for  probate : 
( l^ympsan  v.  Figotty  Prerc^.  Court,  li£arch  1 8, 
1845.) 

The  act  of  1  Vict,  does  not,  however,  require 
any  particular  form  of  attestation  ;  still,  if  the 
fact  of  the  witnesses  being  all  present  at  the 
same  time  does  not  appear  in  the  attestation 
clause,  the  Prerogative  Court  will  require  an 
affidavit  that  the  will  was  so  executed  before 
they  will  grant  probate.  Where  the  signatures 
of  the  attesting  witnesses  were  made  by  another 
person,  they  holding  the  top  of  the  pen  at  the 
time  their  names  were  written,  and  no  reascm 
being  given  why  they  did  not  sign  themselves, 
though  able  to  do  so,  the  signature  was  holden  to 
be  insufficient :  {In  the  goods  of  Thomas  Kilcker, 
10  L.  T.  482.)  And  where  a  witness  to  a  will 
traced  over  his  name  previously  written  with  a  dry 
pen,  Sir  H.  J.  Fust  held  that  this  did  not  amount 
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k>  a  subscription  as  required  by  the  act,  June  _  ' 
28th,  1849.  (lb.)  What  the  statute  of  1  Vict.  ^,^"*«, 
c  26,  requires  in  the  execution  and  attestation  atututtum 
of  a  will  is,  that  such  will  be  signed  at  the  ^*^***^*'- 
ctmI  by  the  testator,  or  some  other  person  by 
his  express  direction,  and  the  signature  must  be 
made  and  acknowledged  by  the  testator  (which 
was  not  formerly  necessary)  {Dormer  y.  Thur- 
land,  2  P.  Wms.  506  ;  Tolled*  case,  Mos.  46 ; 
EUis  V.  Smith,  1  Yes.  11  ;  Moodie  y.  Reid,  1 
Mad.  516  ;  S.  C.  7  Taunt  355),  in  the  presence 
of  two  or  more  witnesses  present  at  the  same 
time.  But  where  a  will  was  produced  by  the 
testator  to  two  persons  whom  be  asked  to  sign 
it,  and  there  was  some  indirect  CYidence,  not  by 
the  witnesses,  that  the  will  was  signed  by  the 
testator  at  the  time,  probate  was  neYcrtheless 
admitted:  {Re  Attridge,  12  L.  T.  351 ;  see  also 
Burgtnfne  v.  Showier,  1  Roberts,  51.)  Such  wit- 
nesses must  attest,  and  must  subscribe  the  wiU 
in  the  presence  of  the  testator;  but,  as  before 
remarked,  no  form  of  attestation  is  necessary. 
As  the  law  stood  prcYiously,  under  the  Statute  of 
Frauds  (29  Car.  2,  c.  3,  s.  5),  three  witnesses 
were  required  to  a  will  of  real  property,  but 
none  were  necessary  in  the  case  of  a  bequest  of 
personal  estate  (Gilb.DcY.  92;  Swin.  558;  Shep. 
Touch.  408)  ;  but  now  the  same  solemnities  are 
required  in  the  testamentary  dispositions  of  both 
descriptions  of  property.     (Sect.  9.) 

As  the  law  stood  previously  to  the  late  Will  Act,  As  to  wiut 
a  person  creating  a  power  might,  as  I  have  aheady  ^wm. 
had  occasion  to  remark  (ante,  p.  418),  have  im- 
posed such  terms  as  he  thought  proper ;  conse- 
quently, he  might  have  directed  a  power  to  be 
executed  by  a  single  note  {Day  v.  Thwaites,  3  Cha. 
Cas.  69 ;  Wilkes  v.  Holmes,  9  Mod.  485 ;  Moodie  v. 
Rea^i,  1  Mad.  516),  or  writing,  or  by  an  unattested 
wiU  {Roscommon  {Countess  of)  v.  Fowke,  6  Bro. 
P.  C.  158);  and,  on  the  other  hand,  if  he  had  re- 
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^^'^•^^-    quired  any  particular  forms  or  ceremoniec^ 
iUto Me    forms  and  ceremonies  must  have  been 
ofiMMioii   with;  hence,  if  a  seal  was  required,  an  ii 
^fdoammiu.  ment  under  hand  alone  would  not  have  sai 
{Dormer  y.  Thurland,  2  P.  WaotSi  506; 
Y.  Darlington,  Gow,  260.)    If  the  insi 
was  to  have  been  signed,  it  could  not 
been  executed  otherwise ;  and  if  agnatnre 
sealing  were  required,  an  instrument  would 
have  been  valid,  if  only  sealed.     Still,  where 
power  was  to  appoint  bj  will  generally,  it  mi 
to  have  passed  lands,  have  been  executed 
ing  to  the  Statute  of  Frauds.    But  now, 
the  statute  of  Victoria,  no  appointment  mtnk 
will,  in  exercise  of  any  power,  will  be  valid, 
less  executed  as  another  will;  and  bo  additic 
solemnities  shall  be  required  in  the  foroa  of  i 
tation:  (sect.  10.) 
What  wai  be     Both  the  Statute  of  Frauds  and  the  statute 
an  attesta^^  Victoria  require  the  attestation  to  be  made 
teSitoi^«  ^    the  attestator's  presence ;   but  as  neither 
preienoe.      what  siudl  be  SO  Considered,  the  law  in  this 
spect  remains  precisely  as  it  was  under  the  foi 
statute  (29  Car.  2,  c.  8.)    Cases  of  this 
must  often  depend  in  a  great  measure  upon 
particular  circumstances  attending  them;  yc 
upon  the  whole,  whenevtf  the  question  has 
a  very  liberal  construction  has  been  allowf 
Hence,  where  a  testator  desired  the  witnesses 
go  into  another  room,  seven  yatds  distant,  j 
which  there  was  a  window  broken,  through  whii 
he  might  have  seen  them,  it  was  held  to  bei 
signature  in  the  testator's  presence:  {Sheen 
Glasscock,  2  Salk.  688;  S.  C.  1  Eq.  Ga. 
403,  pi.  8.)     And  it  was  also  held,  that  it 
not  necessary  that  the  testator  should  actoiMy 
see  the  witnesses  subscribe  their  names,  for  thai . 
it  was  enough  if  he  was  in  such  a  situation  thi^- 
he  might    have  seen  them  if  he  would.    ^^ 
another  case  also,  where  a  testatrix  sat  in  her 
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iwriage  opposite  the  windows  of  her  attornejr's   ^^^^•^' 
Mice,  in  sach  a  position  that  she  might  haye    '^g*** 
leen  the  witnesses  who  there  suhscribed  their   atuatauom 
ofiunes  as  attesting  witnesses  to  her  will,  which  9fdocmMm, 
^7  had  before  seen  her  execute,  was  a  sufficient 
Ifctestation  in  her  presence :   {Cauon  y.  Dade^ 
\  Bro.  C.  C.  99.)    But  the  testator  must  be  in 
Nich  a  situation  that  he  may  see  the  witnesses 
mbscribe,  if  he  chooses  so  to  do  ;   therefore, 
iriiere  a  testator  duly  subscribed  his  will  in  the 
pfesence  of  three  witnesses,  who  went  down  stairs 
md  attested  his  will  there,  which  was  out  of  the 

Fience  of  the  testator,  the  devise  was  held  void 
want  of  an  attestation  in  conformity  with  the 
ptatute:  (Broderick  v.  Broderickj  1  P.  Wms. 
189.)  Again,  in  Doe  y.  Mamfoid  (1  Mau.  & 
Selw.  294),  where  the  attesting  witnesses  retired 
from  the  room  where  the  testator  had  signed, 
Ind  subscribed  their  names  in  an  adjoining  room, 
pnd  the  jury  found  that  from  one  part  of  the  tes- 
iRtor's  room,  a  person,  by  inclining  himself  for- 
ward with  his  head  out  of  the  door,  might  haye 
leen  the  witnesses  sign,  but  the  testator  himself 
#as  not  in  such  a  situation  in  the  room  that  he 
night,  by  so  inclining,  have  seen  them,  it  was 
held  that  the  will  was  not  duly  attested.  And 
^en  the  will  is  attested  out  of  the  testator's 
presence,  it  will  be  immaterial  whether  the  wit- 
Besses  retire  at  his  request  or  not:  (MacheU  v. 
Temple,  2  Show.  288.)  The  whole  will  must 
b(  present  at  the  time  of  attestation ;  but  this 
viU  generally  be  presumed,  in  the  absence  of 
positive  proof  to  the  contrary:  (Essea^s  {Earl  of) 
COM,  Comb.  174 ;  B&nd  v.  Seawdly  8  Burr. 
1778.) 

It  was  formerly  questioned  upon  the  construe-  ^  ^ 
tion  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  ^"l^t^^ 
whether  the  words  "  credible  witnesses,"  used  in  ^»tn«^»- 
that  statute,  did  not  mean  something  more  than 
competent  witnesses ;  but  Lord   Mansfield,  in 


428 


INVESTIGATION  OF   THE   TITLE 


Chap.  V. 

Astothe 
execution  amd 

atteitatum 
o/doeumenU. 


Attesting 
witnestfes 
incapable  of 
taking  any 
beneflt 
under  the 
will. 


Wyfuihixm  v.  Chetwynd  (1  Burr.  414),  dete^ 
mined  that  it  did  no^  and  this  dedsioo,  it  seems, 
settled  the  question.  The  new  Will  Act  (1  Vict 
c.  26)  has  however  gone  far  bjeyond  the  doctrine 
established  by  Lord  Mansfield^  which  seems  o% 
to  have  settled  that  any  witness,  who  is  a  cchd- 
petent  witness  on  a  trial  at  law,  is  a  sufficient 
witness  to  the  attestation  of  a  will ;  but  by  the 
14th  section  of  the  act  of  Victoria,  it  is  enacted, 
"  that  if  any  person  who  shall  attest  the  execu- 
tion of  a  will  shaU  at  the  time  of  the  execuikn 
thereofy  or  at  any  time  afterwards,  be  incom- 
petent to  be  a  witness  to  prove  the  executiaB 
thereof,  such  will  shall  not  on  that  account  be  in* 
valid."  So  that  now,  so  far  from  even  a  competent 
witness  being  necessary,  no  person  whatever  ii 
incapable  of  being  such,  the  act  admitting  of  v^ 
kind  of  disqualification  whatever. 

But  an  attesting  witness  under  this  act,  as  in* 
deed  he  would  have  previously  (25  Greo.  2,  c.  ^ 
s.  3),  is  totally  disabled  from  deriving  any  benefil 
under  the  wiU ;  for  by  the  1 5th  section  it  m 
enacted,  "  that  if  any  person  shall  attest  the  exeJ 
cution  of  any  wiU  to  whom,  or  to  whose^  wife  w 
husband  any  beneficial  devise,  legacy,  estal^ 
interest,  gift,  or  appointment,  of  or  affecting  sf 
real  or  personal  estate  (other  than  and  ex( 
charges  for  the  payment  of  debts),  shall 
thereby  given  or  made  ;  such  devise,  1 
estate,  interest,  gift,  or  appointment  shall,  so 
as  concerns  such  person  attesting  the  execu 
of  such  will,  or  the  wife  or  husband  of  such  per- 
son, or  any  person  under  such  person,  or  wife,  A 
husband,  be  utterly  null  and  void,  and  such  ptf- 
son  so  attesting  shall  be  admitted  as  a  witness  t» 
prove  the  execution  of  such  will."  A  creditor 
may  be  a  witness  to  a  will,  though  the  devised 
property  is  chai'ged  with  the  payment  of  debts 
(sect.  16);  as  may  also  the  executor  of  the  wffl 
(sect.  17;) 
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SECTION  XV. 


OF   THE    REVOCATION  OF  WILLS. 

'  1.  Enactments  of  the  Statute  of  Frauds  re- 
:.         speciing. 

2.  Operation  of  the  statute  1  Vict  c,  26. 
^  3.  Effect  of  Tearing,  Bumingy  or  Destruction, 
\  4.  Alteration  and  Erasure, 
I  ^5.  Revocation  made  under  a  Misapprehension 
of  Facts. 


r 

I 

;1.  Enactments  of  the  Statute  of  Frauds  respecting. 

Before  the  Statute  of  Frauds  a  will  might  have  Alterations 
been  revoked  by  parol:  (Dy.  310,  pL  81 ;  Cro.  Jac.  effwted^by 
,115;  Str.  343,  418.)  A  distinction,  however,  ^estatatc 
l^pears  to  have  been  taken  as  to  whether  the  in- 
tention to  revoke  was  present  or  future;  for  in- 
ftance,  if  a  man  had  said,  "  I  do  revoke  my  will," 
|t  would  have  had  that  effect,  which  it  would  not 
luive  had  if  he  had  said,  "  I  will  revoke  my  will," 
thus  referring  to  some  future  act  to  be  done  at 
^me  future  time.  By  the  6th  section  of  th^ 
Statute  of  Frauds  (29  Car.  2,  c.  3),  it  was  how- 
ever enacted  that  no  devise  in  writing  of  any 
glands  shall  be  revocable  otherwise  than  by  some 
[Other  will,  or  codicil  in  writing,  or  other  writing^ 
^declaring  the  same,  by  the  testator  himself,  or  in 
[his  presence,  and  by  his  express  direction  and 
consent;  but  all  devises  and  bequests  of  lands 
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and  tenements  shall  remain  and  oontinae  in  farce 
until  the  same  shall  be  burnt,  cancelled,  torn,  on 
obliterated  by  the  testator,  or  bj  his  directi(s^| 
in  manner  aforesaid,  or  unless  the  same  shall  brf 
altered  by  any  other  will  or  codicil  in  writing,  ok 
other  tDfiting  of  the  devisor  signed  in  the  preseMi 
of  three  or  four  witnesses  declaring  the  same,  ^ 
this  section  of  the  statute  (relating  to  reTocatioDB]^' 
it  was  not  required  that  the  witnesses  shoold- 
subscribe  their  names  in  the  testator^s  p: 
but  the  signing  by  the  testator  in  the  presence 
the  witnesses  was  expressly  directed;  whereas 
the  5th  section  (relating  to  the  making  of  wills)^' 
the  witnesses  must  have  subscribed  in  the  teste* 
tor's  presence,  though  it  was  not  necessary  that  he 
himself  should  have  signed  in  the  presence  of  tbo* 
witnesses. 

An  instrument  therefore  merely  to  effect  a  iH 
vocation  would  have  been  sufficient  for 
purpose,  although  it  would  have  been  incapal 
of  passing  real  property,  on  account  of  the 
nesses  not  having  subscribed  their  names  in 
testator's  presence;  that  is,  supposing  it  tohavi 
been  made  for  the  mere  purpose  of  revocatioi 
for  if  it  attempted  anything  further,  as  by  assn: 
ing  to  dispose  of  property  as  a  will,  and  was  i 
capable  of  taking  effect  as  such,  it  would  neT< 
have  been  allowed  to  operate  as  an  instrument 
revocation:  {Eggleston  v.  Spehe,  Garth.  79; 
Show.  89;  Onions  v.  Tr^er,  1  P.  Wms.  343, 346? 
2  Vem.  741 ;  1  Eq.  Ca.  Abr.  408;  Pre.  Cha.  459; 
Gilb.  Rep.  130;  Ex  parte  Hchester  (Earl  <if\ 
7  Ves.  348;  Short  dem.  GastriUy.  Smith,  4  East, 
419.)     And  notwithstanding  a  signature  in  any 
part  of  a  will  is  sufficient,  if  the  will  itself  be> 
properly  attested  {Lemayne  v.  Stanley,  3  Lev. !)» ' 
yet  this  would  not  have  been  a  sufficient  signatureJ^ 
within  the  meaning  of  the  6th  section  of  the^ 
statute  to  give  authenticity  to  a  mere  revoking 
instrument:  (Hilton  v.  King,  3  Lev.  68.)  ^ 
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But  where  a  will  was  executed  and  attested  in    ^^*^^' 
neh  a  manner  as  to  pass  real  estate,  any  disa-      ^^, 
iffity  in  the  devisee  to  take  under  it  would  not     (nfwou, 
»ve  prevented  a  revocation;  as  where  lands  were  ^.^^^011 
bvised  by  the  second  will  to  a  Papist,  whilst  wiu  reTokes 
loman   Catholic  disabilities  existed  {Roper  v.  la^^hoie 
iatcliffe,  10  Mod.  230;  5  Bro.  P.  C.  360;  S.  C.  Jf^^e^ 
\  £q.  Ga.  Abr.  359,  pL  9,  bj  the  name  of  Roper  taung  tmder 
\  Constable^  Vin.  Abr.  tit  Dev.  R.  3),  or  to  "• 
wirsons  incapable  of  holding  under  the  Statutes  of 
Kortmain  (9  Geo.  2,  c.  36),  in  both  of  which 
Dstances  the  former  wills  were  held  to  have  been 
«voked:  (2  RolL  Abr.  614,  pi.  7;  2  Eq.  Ca.  Abr. 
W9,  pL  9.) 

And  now  an  instrument,  where  the  object  is  ReToking 
wlj  to  effect  a  revocation  of  an  existing  will,  mStTow^ 
Host  be  executed  in  the  same  manner  as  the  be  executed 
rill  itself,  otherwise  it  can  have  no  operation;  J|^e**** 
ie  20th  section  of  the  new  Will  Act  stating  formautiei 

,  ,_  ^  as  an  actual 

»pressly  "  that  no  will  or  codicil,  or  any  part  wiu. 
ihereof,  shall  be  revoked,  otherwise  than  as  therein 
tforesaid,  or  bj  another  will  or  codicil  executed 
n  manner  hereinbefore  required,  or  bj  some 
irriting  declaring  an  intention  to  revoke  the  same, 
md  executed  in  the  same  manner  in  which  a  will 
8  thereinbefore  required  to  be  executed,  or  by 
Miming,  tearing,  or  otherwise  destroying  the 
Mme  by  the  testator,  or  by  some  person  in  his 
>iiesence  and  by  his  direction,  with  the  intention 
>f  revoking  the  same. 

2.   Operation  of  the  Statute  1  Vict  c,  26. 

The  act  of  Victoria  does  not  seem  to  make  That  a 
my  alteration  in  the  law  with  respect  to  the  re-  SiSmaJ"* 
roking  operation  of  a  subsequent  will  upon  one  revoke  a 
bade  previously;  in  this  respect,  therefore,  the  &ere  mujt 
kw  remains  precisely  as  it  was  before.  In  order,  ^gj^*"*^"' 
however,  that  a  subsequent  will  may  revoke  a  in  the 
prior  one,  there  must  either  be  an  inconsistency  ^i»^o°*- 
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in  the  dispositions  contained  in  the  two  instnh 
ments,  or  the  latter  must  in  express  terms  re?ok» 
the  former  one.  It  has,  indeed,  been  said,  tfait 
merely  making  a  subsequent  will  furnishes  a  £ut 
from  which  it  may  necessarily  be  inferred  thil 
the  former  will  was  not  intended  to  stand.  Thia^ 
probably,  arose  from  the  civil  law  construction, 
that  no  man  can  die  with  two  wills;  for  by  the 
Roman  law  a  subsequent  will  operated  in  all  casei 
as  a  revocation  of  a  former;  the  reason  of  which 
was  that  the  essence  of  a  Roman  testament  cod* 
sisted  in  the  institution  of  an  heir  who  took  the 
whole  property  of  the  testator,  so  that  two  wilk 
could  never  subsist  at  the  same  time.  Butal* 
though  the  law  of  England  has  adopted  the  prin- 
ciple of  the  Roman  law  respecting  wills  of  persoial 
estate,  yet  a  devise  of  lands  is  looked  upon  in  a 
very  different  light,  being  considered  as  an  ap* 
pointment  of  lands  to  a  particular  person;  firoa 
whence  it  follows  that  a  man  may  as  well  dispoee 
of  part  of  his  lands  by  will,  as  the  whole.  Is 
consequence  of  this  principle,  it  appears  that! 
where  a  second  will  has  not  a  clause  of  revocation 
of  all  former  wills,  or  does  not  make  any  dispo- 
sition inconsistent  with  a  former  will,  it  does  no*| 
operate  as  a  revocation  of  such  former  will,  bat 
both  are  good:  {Hitchins  v.  Bassett^  2  Salk.  5)W^ 
Goodright  v.  Harwood,  3  Wils.  497.)  Yet  t 
the  latter  will  contains  a  clause  expressly  revok- 
ing all  former  wills,  and  such  latter  will  islegallf 
executed,  it  will  revoke  a  former  one,  whether 
there  is  any  inconsistency  in  the  dispositions  or 
not:  (Burtenshaw  v.  Gilbert,  Cow.  49,  55,) 

A  testator  merely  declaring  in  his  second  will 
that  he  intends  to  make  a  future  disposition  ot 
his  property,  will  not  operate  as  a  revocation  of 
his  former  will,  for  in  order  to  have  that  effect,* 
disposition  must  be  actually  made,  or  the  former 
will  must  be  revoked  in  express  terms.  Hence 
in  Thomas  v.  Evans  (2  East,  488),  where  a 
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tesj;ator  made  his  will,  whereby  he  bequeathed  all  ^'^''  ^"^ 
liis  personal  estate  to  his  mother,  and  after  several  Qff^ 
btermediate  limitations  devised  the  ultimate  o/vuu" 
remainder  to  T.  Upon  the  testator  afterwards  — 
icquiring  other  estates,  some  by  purchase  and 
some  by  devise,  and  the  estate  to  his  mother 
having  lapsed  by  her  death  in  his  lifetime,  the 
testator  made  a  second  will  disposing  by  name  of 
the  property  which  had  been  so  devised  to  him, 
and  then  added,  ^^as  to  the  rest  of  my  real  and 
personal  estatey  I  intend  to  dispose  by  a  codicU 
hereafter  to  be  made  to  this  my  tnll;**  and  this 
was  determined  to  be  no  reyocation  of  the  former 
will;  that  it  was  not  necessary  to  suppose  the 
words  intimating  a  future  intention  to  be  meant 
to  embrace  the  real  property  before  devised,  as 
4he  testator  had  acquired  estates  since  the  first 
'WiB,  which  were  not  included  in  the  second,  and 
inight  satisfy  the  words  by  which  the  future  in- 
tention was  expressed.  But  admitting  these 
words  to  include  real  property  devised  by  the  will, 
ttill  it  did  not  appear  that  the  disposition  to  be 
made  of  it  would  be  inconsistent  with  the  former 
devise,  and  even  supposing  it  to  be  intended  to  be 
inconsistent,  yet  an  express  intention  to  revoke 
would  not  operate  as  an  actual  revocation.  For 
;]t  was  truly  observed  at  the  bar  and  on  the  bench, 
Hhat  what  would  not  have  been  a  revocation 
'before  the  statute,  would  not  be  so  since,  though 
'feduced  into  writing  with  all  the  formalities  of 
-the  statute;  and  it  had  been  decided  that  a  bare 
4ntention  to  revoke,  though  expressed  by  parol, 
was  no  revocation  before  the  statute,  unless  the 
'•testator  had  declared  that  he  did  revoke  his  will: 
'  (see  ante,  p.  429.) 

***3.  Effect  of  Tearing,  Burning,  or  Destruction, 

The  act  of  Victoria  only  mentions  burning,  ^  buraSr 
^tearing,  or  otherwise  destroying  the  same,  by  the  tearing,  or' 
VOL.  I.  u 
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testator  or  bj  some  person  in  his  presence,  and 
by  his  direction,  with  the  intention  of  revoking 
the  same.  The  word  "  cancelling^"  which  is 
inserted  in  the  revoking  clause  of  the  Statute  <^ 
Frauds,  is,  however,  omitted  in  this  act;  upon 
which  a  question  arises,  as  to  whether  the  simple 
act  of  cancellation  would  now  have  that  effect 
This  must  depend  in  some  measure  on  the  mode 
bj  which  such  cancellation  was  done.  If  a  tes- 
tator were  to  cancel  his  will  by  tearing  off  his 
name,  then  it  seems  it  would  be  a  tearing  of  the 
will  by  the  testator  with  the  intention  of  revok- 
ing the  same  within  the  express  words  of  the 
last-mentioned  statute;  and  it  should  also  seem, 
that  if  a  testator  were  to  obliterate  his  name,  it 
ought  to  be  construed  as  a  destruction  of  the 
will  with  the  intent  of  revoking  the  same,  the 
very  act  of  obliteration  affording  positive  evi- 
dence of  that  intent,  and  the  will  not  having  the 
testator's  name  attached  to  it,  being  thus  deprived 
of  one  of  its  essential  properties.  Nor  was  it  ever 
considered  necessary,  in  order  that  a  will  should 
be  revoked  by  tearing,  burning,  cancelling,  ob- 
literation, or  the  like,  that  either  of  those  acts 
should  have  been  fuUy  completed,  if  it  could 
have  been  shown  that  such  was  the  testator's 
undoubted  intention.  Thus  in  Bibb  v.  Thomas 
(2  Black.  Rep.  1043),  W.  P.  having  made  his 
will,  declared  himself  discontented  with  it,  and 
one  day,  being  in  bed  near  the  fire,  he  ordered 
one  Mary  Wilson,  a  woman  who  attended  him, 
to  fetch  his  will.  He  opened  it,  looked  at  it, 
gave  it  something  of  a  rip  with  his  hands  and 
so  tore  it  as  almost  to  tear  a  bit  off,  and  then 
rumpled  it  together  and  threw  it  on  the  fire,  but 
it  fell  off.  It  must,  however,  have  been  soon 
burned  had  not  Mary  Wilson  taken  it  up  and 
put  it  into  her  pocket.  W.  P.  did  not  see  her  take 
it  up,  but  seemed  to  have  some  suspicion  of  it,  as 
he  asked  her  what  she  was  doing;  to  which  she 
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made  little  or  no  answer.     He  at  several  times    Chap^v. 
after  said  that  it  was  not,  and  should  not  be  his      <>f  the 
will,  and  bade  her  destroy  it.     She  said,  at  first,    """^^ 
"  So  I  will  when  you  have  made  another;"  but       — 
afterwards,  upon  his  repeated  inquiries,  she  said 
she  had  destroyed  it,  though  in  fact  it  never  was 
destroyed.     She  asked  him  when  his  will  was 
bnmed    to  whom  his  estate  would   go.      He 
answered  to  his  sister  and  her  children.     He 
afterwards  wrote  to  his  brother,  John  Mills, 
telling  him  he  had  destroyed  his  will,  and  would 
make  no  other  till  he  had  seen  him,  and  desired 
him  to  come,  for,  said  he,  ^'  if  I  die  intestate  it 
will  cause  uneasiness."      W.  P.  died  without 
making  any  other  will.    The  jury  thought  this  a 
sufficient  revocation,  and  gave  a  verdict  for  the 
heur-at-law ;  and,  on  «  motion  for  a  new  trial, 
the  court  were  of  opinion  that  this  was  a  suffi- 
cient revocation,  and  said,  that  a  revocation  under 
the  statute  may  be  effected  either  by  framing  a 
new  will  amounting  to  a  revocation  of  the  former, 
or  by  some  act  done  to  the  instrument  itself,  as 
by  burning,  tearing,  cancelling,  or  obliterating  by 
the  testator,  or  in  his  presence  and  by  his  direc- 
tion; and  that  any  of  these  acts,  with  a  declared 
intent,  was  a  sufficient  revocation. 
But  if  a  testator  were  to  destroy  his  will  by  p^truction 

.,  .11.  i-ii  .•'by  aocident 

tu^cident  or  mistake,  this  would  be  no  revocation;  or  mistake  no 
as,  if,  inadvertently,  a  man  were  to  throw  ink  on  "^^**°"' 
his  will,  instead  of  sand  (Cow.  92),  or  having 
two  wills  of  different  dates  by  him,  should  de- 
stroy the  latter,  where  his  undoubted  intention 
was  to  destroy  the  former,  neither  of  these  acts 
would  be  construed  as  a  revocation.  So  also 
where  a  testator,  believing  he  had  made  a  subse- 
quent valid  will,  began  to  tear  up  his  former 
one,  but  desisted,  upon  being  told  that  his  latter 
will  was  incapable  of  passing  real  estate,  because 
it  was  not  attested  in  pursuance  of  the  Statute 
of  Frauds  (29  Car.  2,  c.  3,  s.  5),  it  was  held 
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that  this  partial  destruction  did  not  revoke  the 
former  will  {Hyde  v.  Hyde,  1  Eq.  Ca.  Abr.  108, 
pi.  3 ;  -see  also  Onions  v.  Tryer,  1  P.  Wms.  343| 
2  Vem.  742;  Pre.  Cha.  459);  and  in  Windit^ 
V.  Pratt  (2  Bro.  &  Bing.  650),  Dallas,  C.  J.,  said, 
that  the  cancelling  a  will  depends  on  the  validity 
of  the  second  will,  and  ought  to  be  taken  as  one 
act  done  at  the  same  time,  so  that  if  the  second 
will  is  not  valid,  the  cancelling  the  first,  beisg 
dependent  thereon,  ought  to  be  looked  upon  as 
null  and  inoperative.  This  rule,  however,  caa 
only  obtain  where  the  first  will  is  cancelled  for 
the  purpose  of  making  way  for  another  disposi- 
tion, and  not  where  it  is  done  on  grounds  of 
absolute  dissatisfaction  with  the  will  already 
made:  {Burtenshaw  v.  Gilbert,  Cow.  49.) 

4.  Alteration  and  Erasure, 

Obliteration,  Under  the  Statute  of  Frauds,  a  partial  oblite- 
tion  or  ration  or  erasure  would  not  have  revoked  a  will 
fora^revo?^  bcyond  the  particular  object  of  such  obliteration; 
cation.  as  where  a  testator,  after  devising  his  lands  to 
trustees  upon  certain  trusts,  struck  out  the  name 
of  one  of  them,  and  after  such  erasure  never 
republished  his  will,  this  was  holden  to  be  no 
revocation,  further  than  as  revoking  the  devise 
to  one  of  the  trustees,  whose  interest  was  thereby 
revoked,  and  .the  devised  estate  thus  became 
vested  in  the  remaining  trustees :  (Lfirkins  y. 
Larkins,  3  Bos.  &  Bull.  16.)  So  where  a  tes- 
tator devised  his  lands  upon  trust  to  sell  and 
apply  a  moiety  as  therein  directed,  and  ato- 
wards  altered,  obliterated,  and  interlined  some 
portion  of  it,  this  was  held  to  be  no  revocation 
of  the  unobliterated  and  unaltered  parts  of  the 
will:  (Sutton  v.  Sutton,  Cow.  812;  see  also 
Short  dem.  Gastrell  v.  Smith,  4  East,  419.) 
And  it  has  also  been  held,  that  where  a  testator 
by  his  will  annexes  one  estate  to  another,  de- 
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elaring  that  the  same  shall  go  unto  and  be  enjoyed 
by  the  possessor  of  the  other  estate,  and  not  be  or  ca< 
separated,  and  by  any  act  in  his  lifetime  revokes  ^^^^^SSaT 
the  devise  of  the  principal  estate,  the  property  so  — 
annexed  is  not  thereby  affected,  but  goes  accord- 
ing to  the  uses  declared  of  the  principal  estate 
by  the  will:  {Darley  v.  Langworthy^  3  Bro.  P.  C. 
359,  reversing  Lord  Camden's  decree  in  Darley 
V.  Darley y  Ambl.  653.)  And  by  the  21st  section 
of  the  new  Will  Act,  ''no  obliteration  interlinea- 
tion or  other  alteration  made  in  any  will  after 
the  execution  thereof,  shall  be  valid  or  have  any 
effect,  except  so  far  as  the  words  or  effect  of  the 
wOl  before  such  alteration  shall  not  be  apparent, 
unless  such  alterations  shall  be  executed  in  like 
manner  as  before  required  for  the  execution  of 
the  will ;  but  the  will,  with  such  alterations  as 
part  thereof,  shall  be  deemed  to  be  duly  executed, 
if  the  signature  of  the  testator,  and  the  subscrip- 
tion of  the  witnesses  be  made  in  the  margin,  or 
on  some  other  part  of  the  will  opposite  or  near 
to  such  alteration,  or  at  the  foot  or  end  of,  or 
opposite  to  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end,  or  some  other 
part  of  the  will." 

5.  Revocation  made  under  a  Misapprehension  of 

Facts. 

The  case  of  Brooke  v,  Kent  (3  Moo.  P.  C.  C.  idmSB^mty 
341),  established  the  principle  that  parol  evidence  <^Jg^* 
was  to  be  received  to  show  what  the  original  show  what 
words  were  that  had  been  erased  with  an  inten-  ^®^J2JJ^ 
tion  to  substitute  other  words  after  the  execution 
of  the  will.     This  case  was  followed  in  the  late 
case  of  In  the  goods  of  W.  Reeve  (1 3  L.  T.  103), 
where  words  had  been  erased  from  a  will  after 
its  execution,  and  others  substituted  with  a  view 
to  revocation  of  a  bequest,  and  there  was  no  re- 
execution  of  the  will  nor  any  memorandum  at 
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Ohaf^v.    the  foot  thereof  referring  to  them.     The  wards 
Of  (ht      thereupon  as  altered  could  not  take  effect;  ani 
''^Jv^J^    it  was  held  that  parol  evidence  .should  be  takes 
—      to  show  what  the  original  words  were,  so  that 
probate  of  the  will  might  go  with  them  so  snp- 
*  plied ;    and  in  ascertaining  what  the  original 
words  were,  the  aid  of  a  person  skilled  in  deci- 
phering handwriting  will  be  had  recoorse  to; 
but  where  such  a  person  had  examined  erasarea 
in  a  will,  and  had  also  deposed  that  in  another  paii 
of  the  will  an  addition  was  made  at  a  difTereot' 
time  from  the  rest  of  the  document,  but  had  not 
been  asked  as  to  this,  the  court  refused  to  be 
influenced  by  his  opinion  as  to  the  latter,  and 
allowed  the  alleged  addition  to  remain:  (In  Me 
goods  of  Hon.  Anne  Rushouiy  13  L.  T.  264.) 
A  revocation      If  a  person,  under  a  misapprehension  of  facts^ 
a  misappre-  revokes  his  will,  and  it  appears  that  such  misap- 
fiwte"*?©^'     prehension  was  the  sole  impelling  moHvey  it  will 
revocatton,    not  amount  to  a  revocation;  as  in  the  case  d 
''^®°-  Campbell  v.  French  (3  Ves.  321),  where  a  tes- 

tator by  his  will  gave  a  legacy  to  A.  and  B., 
describing  them  as  the  grandchildren  of  C,  and 
their  residence  to  be  in  America,  and  by  a  codicil 
he  revoked  these  legacies,  giving  as  a  reason  that 
ihe  legatees  were  dead,  but  the  supposition  as  to 
that  fact  proving  erroneous,  the  legatees  were 
held  to  be  entitled,  on  proof  of  identity. 
Themifl-  But  it  ought  to  appear  beyond  all  doubt  that 

Sttiramurt*'  *^®  mistaken  supposition  as  to  the  facts  was  the 
im^eiun*^^  solc  motivc  for  the  revocation;  for  if  a  person 
motfve.  *  merely  gives  as  a  reason  that  he  is  advised  that 
his  devise  is  not  valid  at  law,  and  under  such 
impression  he  makes  another  disposition  of  his 
property,  as  such  devise  does  not  depend  upon 
the  point  of  law,  but  is  grounded  on  the  advice 
only,  without  any  reference  to  the  reality  of  the 
law,  it  will  effect  a  revocation  let  the  point  of 
law  turn  which  way  it  will.  As  for  example,  in 
Attorney-  General  v.  Lloyd  (3  Atk.  550),  where 
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3.  W.,  by  bis  will,  dated  8tb  of  Feb.  1734,  gave  ^^hak  v. 
Mrticolar  lands  and  bis  personal  estate  to  be  Cfike 
aid  out  in  lands  to  charitable  uses,  and  by  a  '^/^^f!^ 
sodicil,  dated  the  12th  of  July,  1736,  declared  — ' 
^t  if  by  the  Mortmain  Acts  those  estates  should 
M  go  to  those  uses,  he  gave  them  to  B.  and  his 
iieirs;  by  a  second  codicil  of  the  17th  of  March, 
1736-7,  reciting  that  he  had  been  advised  that 
&e  devise  of  his  land  was  void,  gave  his  person- 
dty  to  the  same  charitable  uses,  and  his  real 
estate  to  M.  B.  The  Mortmain  Act  passed  in 
1737.  The  advice  upon  which  the  testator  pro- 
fessed to  proceed  appeared  not  to  have  been 
well  founded,  for  it  had  been  decided  in  Ash' 
lumham  v.  Bradshaw  (2  Atkyns,  36),  by  the 
certified  opinion  of  all  the  judges  (except  Denton, 
who  was  in  ill  health),  that  a  devise  of  lands  to 
eharitable  uses  made  before  the  Statute  of  Mort- 
main (9  Greo.  2,  c.  36),  notwithstanding  thp  tes' 
iatar  survived  the  statute^  passed  the  lands.  Lord 
Hardwicke  was,  however,  of  opinion  that  the 
eodicil  of  the  17th  of  March,  1736,  was  a  revo- 
cation of  the  former  bequests ;  and  the  principal 
reason  which  weighed  with  him  was,  that  he 
donbted  whether  the  new  disposition  by  the 
eodicil  was  singly  upon  the  point  of  law,  the 
words  of  which  were :  "  It  being  my  intention 
that  the  charity  should  be  continued,  and  being 
advised  my  personal  estate  can  be  given,  I  do 
hereby  by  this  codicil  give  my  personal  estate  to 
the  charitable  uses,  and  my  real  estate  to  M.  B." 
Nor  will  the  mistaken  notion  that  the  parties 
taking  under  the  will  are  dead,  being  recited  in 
a  subsequent  will,  revoking  bequests  to  them, 
prevent  such  revocation,  unless  it  appears  that 
such  mistaken  notion  was  the  sole  motive  for 
making  the  altei:ation.  Hence,  where  a  testatrix 
bequeathed '  a  legacy  of  300/.  amongst  such  of 
the  children  ad  should  be  living  of  E.,  and  by  a 
.  eodicil  declared  as  follows :   "  I  give  to  my  bro- 
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ther's  son  C.  the  300/.  designed  for  E.'s  childreD, 
as  I  know  not  whether  any  of  them  are  cUive,  a 
if  they  are  well  provided  for^  Lord  Alvank 
(then  Sir  R.  P.  Arden,  M.  R.)  held  C.  to 
entitled,  though  the  children  of  P.  were  livings 
His  Honour,  however,  said,  "That  if  it  rested 
upon  her  not  knowing  whether  they  were  liying, 
there  would  be  some  reason  to  contend  that  it 
fell  within  the  case  so  often  cited  from  Cicero  de 
Oratore,  of  pater  credens  JUium  suum  esse  moT" 
tuum  alterum  instituit  haeredcm:  filio  donmo  redt" 
unte  hujus  instituiionis  vis'  est  nulla;  but  she 
goes  further — that  she  doubted,  if  they  were 
living,  whether  they  might  not  be  well  provided 
for;  and  she  totally  deprives  them  of  that  pro- 
vision. The  court  will  not  inquire  whether  they 
are  well  provided  for  or  not :"  \Attomey'  General 
V.  fVard,  3  Ves.  327.) 

The  decision  in  Browning  v.  Btidd  (13  L.  T. 
l)j  on  an  appeal  from  the  Prerogative  Court  of 
Canterbury,  is  one  of  considerable  importance,  I 
as  the  judgment  of  the  Prerogative  Court  was  ' 
founded  upon  the  assumed  fact  that  a  testatrix,  a  ^ 
married  woman,  not  being  aware  of  the  operation 
of  a  second  will  which  she  was  induced  to  exe- 
cute in  favour  of  her  own  relations,  in  opposition 
to  the  beneficial  interest  which  her  husband 
would  otherwise  have  taken  under  the  provisions 
of  a  marriage  settlement,  and  in  direct  opposition 
to  a  will  which  she  had  previously  made  in  his 
favour,  rendered  such  second  will  invalid;  and 
the  Prerogative  Court  accordingly  rejected  the  , 
second  will.  The  case  did  not  turn  upon  fraud 
from  duresse,  for  it  was  not  proved  that  any 
undue  influence  or  importunity  was  used,  that 
is,  anything  in  the  nature  of  force  or  fear, 
destroying  free  agency,  which  is  necessary,  ac- 
cording to*  Sir  John  Nicol's  definition  of  those 
terms  in  Williams  v.  Goode  (1  Hagg.  581.)  In 
Browning  v.  Bttdd,  the  Privy  Council,  reversing 
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the  j  udgment  of  the  Prerogative  Court,  held  that   ^^"^  ^  • 
it  is  not  sufficient  that  a  testator  may  he  led  into    ^J^Sf^ 
a  mistake  as  to  the  l^al  effect  of  a  prior  instru-     t^wou. 
ment  with  reference  to  the  interest  which  the 
intended  object  of  his  bounty  took  under  such 
instrument,  to  invalidate  a  will  properly  executed, 
the  testator  being,  at  the  time  of  executing  such 
last  will,  possessed  of  a  competent  disposing  mind; 
and  therefore  such  a  will  should  be  declared  to 
he  the  last  will*  of  the  testator,  and  as  such  ad- 
mitted to  proof. 


V  3 
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SECTION  XVI. 


OP   THE   REPTTBLICATION  OP   WILLS. 

1.  Old  Laws  relating  to. 

2.  Recent  Enactments  respecting, 

3.  Effect  of  RepvhUcation. 


1.  Old  Laws  relating  to. 

jj^^  ^  Bepobe  the  Statute  of  Frauds,  a  will,  even  of 
rcToked  wUi  peal  estate,  might  have  been  republished  by  parol, 
JJJfvJd-  so  as  to  pass  subsequently  acquired  lands :  (MofUa- 
Repubuca-  g^  V.  Jefferies,  1  Roll  Abr.  618,  pL  ^  7;  TrevU- 
UoftCs  ca>se^  Dy.  143,  a^h;  Cheesman  v.  Turner^ 
Sty.  343;  Beckford  v.  Pamecotty  Cro.  Eliz.493; 
Moor.  404;  Goulds.  150;  Fuller  v.  FuUer,  Gro. 
Eliz.  423;  Cotton  v.  Cotton^  Freem.  138;  2  Vera. 
209.)  But  after  the  Statute  of  Frauds  there 
could  be  no  parol  republication  of  a  will  of  lands 
{Acherley  v.  Vernon,  2  Eq.  Ca.  Abr.  769,  pL  1; 
2  Com.  381;  9  Mod.  78;  Hawe  v.  Burton,  Comb. 
84;  MarHn  v.  Savage,  1  Ves.  440,  cited);  a  rule 
which  was  at  one  time  so  strictly  adhered  to,  that 
it  was  considered  there  could  not  be  an  implied  re- 
publication of  a  will  of  lands,  even  by  the  execu- 
tion of  a  codicil  expressly  referring  to  the  will,  but 
that  the  will  itself  must  have  been  re-executed: 
{Lytton  V.  FauUdand  {Lady),  Vin.  Abr.  tit  Dey. 
2;  Penphrase  v.  Lansdown  (Lord),  ib.)  But  this 
doctrine  has  been  long  since  overruled,  and  it  was 
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settled  that  the  re-execution  of  the  wiD  was  not    ^"^^  • 
necessary,  for  that  a  writinff,  according  to  the  pro-      ^f,  f** . 
Visions  of  the  Statute  of  Frauds,  expressing  that     q^  wiot, 
intent,  was  sufficient:  (Acherleyy.Verrumy  tup.; 
Potter  V.  Pottery  1  Ves.  sen.  437;  GUfsany.  Mont' 
fordy  ib.  485,  487 ;   Carte  v.  Carte,  3  Atk.  180; 
Attorney^  General  v.  Downing,  Amhl.  671 ;  Jctck- 
ion  V.  Hurlocky  2  Ed.  263 ;  Barnes  v.  Crowe,  1 
Ves.  486;  Piggott  v.  fValler,  7  ib.  9S;  Goodtitle 
v.  Meredith,  2  Mau.  &  Selw.  5 ;  Htdme  v.  Hey' 
gate,  1  Mer.  285.) 

2.  Recent  Enactments  respecting. 

By  the  22nd  section  of  the  late  Will  Act  operation  of 
(1  Vict.  c.  26),  no  will,  or  codicil,  or  any  part  '^^^^  ^'^'^ 
thereof,  which  shall  be  in  any  manner  revoked, 
shall  be  revived,  otherwise  than  by  the  re-execu- 
tion thereof,  or  by  a  codicil  executed  in  the  man- 
ner hereinbefore  required,  and  showing  an  inten- 
tion to  revive  the  same;  and  when  any  will  or 
codicil,  which  shall  be  partly  revoked,  and  after- 
wards wholly  revoked,  shall  be  revived,  such 
revival  shall  not  extend  to  so  much  thereof  as 
shall  have  been  revoked  before  the  revocation  of 
the  whole  thereof,  unless  an  intention  to  the  con- 
trary shall  be  shown. 

This  section  of  the  act,  as  far  as  relates  to  wills  Destmction- 
coming  within  its  operation,  viz.,  wills  made  after  Ju'SJ^i 
1838,  will  prevent  the  destruction  of  a  subsequent  wui  not 
will  from  reviving  a  prior  will  which  it  had  re-  ^Jn?  5one 
voked ;  but  this  does  not  apply  to  wills  made  fibsequentiy 

_       .        ,  ^11  •         ^      ^1      to  th«  year 

I«eviously;  consequently,  where,  pnor  to  the  isas;  o«*r 
year  1838,  a  testator  made  two  wills,  the  latter  JJoiSy.^'*" 
of  which  was  inconsistent  with  the  former,  and 
he  afterwards  destroyed  the  second,  leaving  the 
first  in  a  perfect  state,  the  original  will  was 
thereby  set  up  again,  and  regained  its  original 
force  and  operation:  {Goodright  v.  Glazier,  4 
Bur.  2512;  ffarwoody.  Goodright,  Cow.  87, 92.) 
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cha^v.        Jjj  ^^^  ^jjyj^  q£  wiILa  of  personal  estate,  however, 
c^the      which   are  not  within  the  Statute  of  Fraads, 
'^qfwiut.     stronger  circumstances  than  the  simple  act  of 
^^^^^^^^  cancelling  a  later  will  were  held  necessary  in 
personal       order  to  revive  a  prior  one ;   and  it  seems  for  a 
*■****•         considerable  time  to  have  been  an   established 
rule  in  the  Ecclesiasticftil  Court,  that  the  execu- 
tion of  the  second  will  was  a  revocation   of  the 
first,  though  the  first  was  a^rwards  destroyed: 
{Whitehead  v.  Jennings^  before  the  Delegates, 
1714;    BuH  V.   Burt,   Prerog.    Court,    1718;* 
Helyer  v.  Helyevy  ib,   1758;   Moore  v.  Moore, 
1  PhilL  412.)  In  order  that  such  first  will  might 
have  been  revived,  there  must  have  been  some 
act  of  republication,  or  some  revival  by  necessaiy 
•  implication,  or  something  to  have  plainly  indi- 
cated such  an  intention.     This,  it  seems,  might 
have  been  proved  either  by  declarations  of  the 
testator,  or  other  parol  evidence  (which  is  admis- 
sible in  the  Ecclesiastical  Courts),   or   by  the 
nature  and  contents  of  the  instruments   them- 
selves:  {Ustick  V.  Batvden,  2  Add.  116;  Kirk- 
cudbright  {Lady)  v.  Kirkcudbright  {Lord),  1 
Hag.  326.)    The  statute  of  Victoria  has  now 
abolished  all  distinctions  as  to  the  repablication 
of  wills  of  real  and  personal  estate,  as  the  same 
formalities  are  required  to  repubHsh  a  vnll  of 
either  kind  of  property. 

3.  Effect  of  Republication, 

Effect  pro-  The  effect  of  republishing  a  will  is  to  make  it 
pubiteation.'  ^^  *^  respects  as  a  new  will  actually  made  at  the 
time  of  such  republication.  The  question  of  re- 
publication was  a  far  more  important  question 
prior  to  the  late  Will  Act  than  it  is  likely  to  be- 
come again ;  because  now  the  will  spea^  from' 
the  death  of  the  testator,  and  will  comprehend  all 
property  its  terms  are  sufficient  to  embrace,  as 
well  as  include  all  persons  sufficiently  described 
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l^erein^  although  such  lands  were  not  purchased^    chap.  v. 
or  such  persons  bom,  at  the  time  the  will  was      orate 
made  (sect.  24) ;  and  a  simple  republication  of  '^^JJI^^gJ**** 
the  will  could  never  have  effected  more  than  this       — ' 
{Heylyn  v.  Heylyn^  Cow.  130;  Perkins  v.  Mickle^ 
thwaite,  1  P.  Wms.  274;  Steed  v.  Berriery  Ventr. 
340;  S.  C.  by  the  name  of  Strode  v.  Perry er^  2 
Mod.  313;  2  Lev.  243;  2  Show.  63),  and,  even 
then  could  only  have  spoken  from  the  time  of  re- 
publication. 

A  republication,  though  it  had  the  effect  o^^'S^^i'^ 
bringing  the  will  forward  so  as  to  make  it  speak  Spon  upaed 
from  that  time,  yet  would  not  have  converted  **®^*'*** 
words  of  limitation,  applied  to  a  devisee  who  died 
in  the  testator's  lifetime,  into  words  of  purchase, 
so  as  to  let  in  the  heirs  or  children  in  the  placQ 
of  their  deceased  ancestor  or  parent,  although  the 
testator  was  aware  of  the  death  of. the  ancestor, 
and  of  the  birth  of  his  children :     ( Sympson  v. 
Homsbyy  Pre.  Ch.  439;  Brett  v.  Rigdeiij  Cro. 
Eliz.  422,  as  to  real  estate;  and  Elliott  v.  Daven^ 
party  1  P.  Wms.  83;  Maybanks  v.  Brooks^  13ro. 
C.  C.  84;    Corbyn  v.  French,  4  Ves.  418,  435; 
Tidwell  V.  Ariel,  3  Mad.  406,  as  to  personalty.) 
Nor  has  the  statute  of  Victoria  made  any  altera- 
tion in  the  law  as  affects  devises  of  estates  in  fee- 
simple,  or  absolute  interests  in  personal  property; 
but  in  the  instance  of  estates  tail,  or  qucui  estates 
tail,  it  enacts  that  those  estates  shall  not  lapse  by 
the  death  of  the  tenant  in  tail  in  the  testator's  life- 
time, provided  he  leave  issue  unheritable  under 
the  entail  at  the  time  of  the  death  of  the  testator: 
(sect.  32.)     And  gifts  by  the  testator  to  his  own 
children,  or  other  issue,  of  any  real  or  personal 
estate,  will  not  lapse  by  the  death  of  such  children, 
or  issue,  in  the  testator's  lifetime,  if  such  children, 
or  other  issue,  leave  any  issue  living  at  the  testa- 
tor's death,  unless  a  contrary  intent  appears  by 
the  will:   (sect.  34.)     But  except  as  to  wills 
within  the  operation  of  this  statute,  the  devise 
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Chap^v.    ^j.  ijeqaest,  be  it  of  real  or  be  it  of  personal 

Qf^^     estate,  must  fail  of  effect  by  the  death  of  the 

'^^fufuu.     devisee    or    legatee  in  the    testator's  lifetime, 

—       though  limited  to  a  man  and  his  representatives 

by  the  will ;  unless  the  estate  is  limited  to  the 

latter  in  such  terms  as  to  make  them  take  as 

purchasers,  in  which  case  they  would  be  entitled 

to  claim  in  their  own  right  as  designatio  persona^ 

and  not    in    course  of    descent  through   their 

ancestor. 

Whether  a        In  SmUh  V.  Oliver  (13  L.  T.  454),  a  question  ♦ 

gift  18 oris  •     J        i.        1.  xi}  'A.  >"       ^ 

noian  was  raised  as  to  whether  a  gift  was,  or  was  not, 
tadegmdant  ^^  independent  gift  to  the  children  of  a  legatee. 
children.  There  a  testator  gave  legacies  to  several  persona^ 
and  directed  them  to  be  paid  within  six  months 
after  his  decease,  and  if  any  of  his  said  legatees 
should  die,  not  having  received  their  respective 
legacies,  an4  leave  any  children,  they  should 
take  their  parent's  share  in  equal  proportions. 
One  of  the  legatees  died  in  the  lifetime  of  the 
testator,  leaving  children: — Held,  that  the  share 
lapsed,  and  the  children  took  nothing. 
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SECTION  xvn. 


DESCENTS. 


1.  Old  Law  with  respect  to  Descents. 

2.  Recent  Enactments  respecting. 


1.   Old  Law  with  respect  to  Descents. 

Some  very  important  alterations  have  been  ef-  ^!^?^ 
fected  in  the  law  of  descents  by  the  statute  of  the  recent  ^ 
3  &  4  WilL  4,  c.  106.  In  attempting,  however,  «»«^«>»tii. 
to  point  out  what  those  alterations  are,  it  will 
be  necessary  to  refer  continually  to  the  old  law, 
in  order  to  ascertain  the  extent  of  the  changes 
effected  by  the  new,  and  to  enable  us  to  show 
what  really  is  the  present  existing  law  upon  the 
subject  According  to  Blackstone  (vol.  ii.  p.  201), 
descent,  or  hereditary  succession,  is  a  title  where- 
by a  man  on  the  death  of  his  ancestor  acquires 
his  estate  by  right  of  representation  as  his  heir- 
at-law;  and  as  this  depends  not  a  little  on  the 
nature  of  kindred,  and  the  several  degrees  of 
consanguinity,  it  will  be  necessary  previously  to 
state  as  briefly  as  possible  the  true  notion  of 
kindred,  or  alliance  in  blood.  "Consanguinity," 
continues  the  learned  commentator,  '^  or  kindred, 
is  defined  by  the  writers  on  these  subjects  to  be 
the  connexion  or  relation  of  persons  descended 
from  the  same  stock,  or  common  ancestor.  This 
consanguinity  is  either  lineal  or  collateral.  Lineal 
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DeicenU. 


Chap.  V.  Gonsaiiguimtj  is  that  which  subsists  between 
persons  of  whom  one  is  descended  in  a  direct 
line  from  the  other,  as  between  John  Stiles,  the 
propositus^  and  his  father,  grandfather,  and  greatr 
grandfather,  and  so  upwards;  or  between  John 
Stiles  and  his  son,  grandson,  and  great-grandson, 
and  so  downwards,  in  a  direct  descending  line. 
Every  generation  in  this  lineal  consanguinity 
constitutes  a  different  degree,  reckoning  either 
upwards  or  downwards;  the  father  of  John  Stiles 
is  related  to  him  in  the  first  degree,  and  so  like- 
wise is  his  son;  his  grandsire  and  grandson  in 
the  second  degree;  his  great-grandsire  and  great- 
grandson  in  the  third.  This  is  the  only  natural  way 
of  reckoning  the  degrees  in  the  direct  line,  anci, 
therefore,  universally  obtains,  as  well  in  the  civil 
(Ff.  38, 10,  10),  and  canon  (Decretal,  1,  4,  tit 
14),  as  in  the  common  law  (Co.  Litt.  23).  C<^- 
lateral  kindred  answers  the  same  description; 
collateral  relations  agreeing  with  the  lineal  in 
this,  that  they  descend  from  the  same  stock,  or 
ancestor,  but  differing  in  this,  they  do  not  de- 
scend the  one  from  the  other.  Collateral  kins- 
men, are  such  as  lineally  spring  from  one  and 
the  same  ancestor,  who  is  the  root,  or  common 
stock,  from  whence  all  these  relations  are  branched 
out.  As,  if  John  Stiles  hath  two  sons,  who  have 
each  a  numerous  issue ;  both  these  issues  are 
lineally  descended  from  John  Stiles,  as  their 
common  ancestor,  and  they  are  collateral  kins- 
men to  each  other;  because  they  are  descended 
from  this  common  ancestor,  and  all  have  a  por- 
tion of  his  blood  in  their  veins,  which  denomi- 
nates them  consanguineos.*^  (2  Blac.  Com.  204, 
205.) 

By  law  no  inheritance  can  vest  in  any  pers(Mi 
until  the  death  of  the  ancestor,  the  rule  of  nemo 
est  hceres  vivenHs  being  as  fixed  a  rule  of  law,  as 
that  a  limitation  to  a  man  and  his  heirs  will 
create  in  him  an  estate  in  fee-simple.     During 


Hovthe 

lineal 

inheritanQe 

formerly 

descended. 
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thQ  ancestor's  lifetime,  .therefore,  the  person  who   •^"^-  ^- 
is  next  in  the  line  of  succession  is  called  the  heir    Detunu, 
apparent,  or  heir  presumptive.     Heirs  apparent 
are  such  whose  right  of  inheritance  is  indefea-. 
sible,  provided  they  outlive  the  ancestor;  as  the 
eldest  son,  or  his  issue,  who  must,  by  the  course 
of  the  common  law,  be  heir  to  the  father,  when- 
ever he  happens  to  die.     Heirs  presumptive  are 
such,  who,  if  the  ancestor  should  die  immedi- 
ately, would,   in  the  present  circumstances  of 
things,  be  his  heirs; 'but  whose  right  of  inherit- 
ance may  be  defeated  by  the  contingency  of  some 
Hearer  heir  being  born;  as  a  brother  or  nephew, 
-whose  presumptive  succession  may  be  destroyed 
by  the  birth  of  a  child ;  or  a  daughter,  whose 
presumptive  ho(^s  may  be  hereafter  cut  off,  by 
the  birth  of  a  son.     So  that  even  if  the  estate 
had  descended  by  the  death  of  the  owner  to  such 
brother,  or  nephew,  or  daughter,  in  the  former 
cases,  the  estate  will  be  divested  by  the  birth  of 
a  posthumous  child;  in  the  latter,  it  will  be  wholly 
divested  by  the  birth  of  a  posthumous  son,  or  di- 
vested, as  to  one  moiety,  by  the  birth  of  a  posthu- 
mous daughter,  as  the  estate  will  then  devolve 
upon  both  daughters  in  coparcenary:  (Bro.  tit. 
Desc.  58;  2  Blac.  Com.  208.) 

It  was  an  express  rule  of  the  feudal  law  (2  Conrseand 
Feud.  50)  that  the  lands  shall  descend  downwards,  descent. 
and  never  ascend  upwards;  consequently,  if  a 
person  had  purchased  lands,  and  died  without  de- 
scendants, or  in  fact  with  no  relation  on  earth 
but  his  father,  the  latter  could  in  nowise  have 
inherited  those  lands:  (Feud.  20;  2  Blac.  Com. 
112.)  But  now,  under  the  6th  section  of  the 
statute  3  &  4  Will.  4,  c.  106,  every  lineal  ances- 
tor shall  be  capable  of  being  heir  to  any  of  his 
issue,  and  in  every  case  where  there  shall  be  no 
issue  of  the  purchaser,  his  nearest  lineal  ancestor 
shall  be  the  heir,  in  preference  to  any  person 
who  would  have  been  entitled  to  inherit,  either 
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Chaf.  V, 


by  tracing  his  descent  through  snch  lineal  an- 
Dt»^'  cestor,  or  in  consequence  of  their  being  desoei* 
dants  of  such  lineal  ancestor,  so  that  the  father 
shall  be  preferred  to  a  brother,  or  sister,  and  a 
more  remote  lineal  ancestor  to  any  of  his  issue, 
other  than  a  lineal  ancestor  or  his  issue:  (sect 6.) 
Two  other  rules  in  the  canon  of  descent  (2Dd 


Males 

g^iredto  m^^  3j.^  canons),  were,  first,  that  the  male 
issue  shall  be  admitted  before  the  female;  se- 
condly, that  where  there  are  two  or  more  males 
in  equal  degree,  the  eldest  only  shall  inherit;  bol 
in  the  case  of  females  the  whole  of  such  females 
shall  inherit  together.  Thus  sons  shall  be  ad- 
mitted before  daughters;  if,  therefore,  John  Stiki 
had  two  sons  and  two  daughters,  and  died,  his 
eldest  son  would  first  have  taken,  and  in  case  d 
bis  death  without  issue,  then  the  other  son  would 
have  been  admitted  to  the  succession  in  pre- 
ference to  both  the  daughters  (2  Blac.  Com.  213; 
Hale  H.  C.  L.  235);  the  latter  of  whom,  on  the 
death  of  both  their  brothers  without  issue,  would 
both  have  inherited  as  •  coparceners  (Litt  s.  5, 
Hale  H.  C.  L.  238);  and  in  this  respect  the  law 
still  remains  unaltered. 
Of  the  fourth  The  fourth  rule  or  canon  of  descents,  is,  that 
canon'of  *^®  lineal  descendants  in  infinitum  of  any  pe> 
descents.  gon  deceased  shall  represent  their  ancestor,  that 
is,  shall  stand  in  the  same  place  as  the  person 
himself  would  have  done  bad  he  been  Bving- 
Thus  the  child,  grandchild,  or  great-grandchild, 
either  male  or  female,  succeeds  before  the  youngtf 
son  in  infinitum.  And  these  representatives  shaD 
take  neither  more  nor  less,  but  just  so  mochas 
their  principals  would  have  done.  And  by  the 
fifth  canon,  on  failure  of  lineal  descendants  or 
issue  of  the  person  last  seised,  the  inheritance 
shall  descend  to  the  blood  of  the  first  purchaser; 
subject  to  the  three  preceding  rules.  Thus  if 
Geoffrey  Stiles  purchase  land,  and  it  descends 
to  John  Stiles,  his  son,  and  John  dies 
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thereof  without  issue,  whoever  succeeded  to  this    ^"^^• 
inheritance  must  have  been   of  the  blood  of    Daeenu. 
Greoffrey,  the  first  purchaser  of  this  family:  (Co. 
Ldtt.  12;  2  Blac.  Cohl  220.) 

This  rule  derived  its  origin  from  the  feudal  Fourth  nue 
system,  for  when  feads  began  to  be  hereditary,  it  dl^«^t?  ^' 
wras  made  a  necessary  qualification  of  the  heir  that  ^^^^ 
iie  should  be  of  the  blood,  that  is,  lineally  descended  tibefeudaT 
from  the  first  feudatory  or  purchaser ;  in  conse-  "y^™- 
quence  whereof,  if  a  vassal  died  possessed  of  a  feud 
of  his  own  acquiring,  or  feudum  novum^  it  could 
aot  have  descended  to  any  but  his  own  offspring; 
Qo,  not  even  to  his  brother,  because  he  was  not 
descended  nor  derived  his  blood  from  the  first 
acquirer.  But  if  it  was  feudum  antiquum,  that 
is,  one  descended  to  the  vassal  from  his  ancestors, 
then  his  brother,  or  such  other  collateral  relation 
as  was  descended  and  derived  his  blood  from  the 
first  feudatory,  might  have  succeeded  to  such  in- 
heritance: (1  Feud.  1,  s.  2.)  In  process  of  time, 
therefore,  when  the  feudal  rigour  was  in  part 
abated,  a  method  was  invented  to  let  in  the  col- 
Uiteral  relations  of  the  grantee  to  the  inheritance 
by  granting  him  a  feudum  novum,  to  hold  ut 
feudum  antiquum,  that  is,  with  all  the  qualities 
annexed  of  a  feud  derived  from  his  ancestors; 
and  then  the  collateral  relations  were  admitted 
to  succeed  even  in  infinitum,  because  they  might 
have  been  descended  from  the  first  imaginary 
purchaser,  since  it  was  not  ascertained  in  such 
general  grants  whether  the  feud  should  be  held 
ut  feudum  patemum,  or  feudum  avitum,  but  ut 
feudum  antiquum  merely,  that  is  to  say,  as  a 
feud  of  indefinite  antiquity;  and  therefore  the 
collateral  kindred  of  the  grantee,  or  descendants 
from  any  of  his  lineal  ancestors  by  whom  the 
lands  might  possibly  have  been  purchased,  were 
capable  of  being  called  to  the  inheritance.  Yet 
when  an  estate  had  really  descended  in  a  course 
of  inheritance  to  the  person  last  seised,  the  strict 
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^_1^^  *  ^^  ^^  *^®  feudal  law  was  still  observed ;  and 
DeteentM.  none  were  admitted  but  the  heirs  of  those  through 
whom  the  inheritance  had  passed.  As  for  ex- 
ample, if  lands  had  come  to  John  Stiles  bj  de- 
scent from  his  mother,  no  relation  of  his  father, 
as  such,  could  ever  have  succeeded  as  heir  to 
those  lands;  and  vice  versa,  if  they  had  descended 
from  his  father,  no  relation  of  his  mother,  as  such, 
could  ever  have  been  heir  to  those  lands.  And  so 
if  the  estate  descended  from  his  father's  father, 
the  relations  of  his  father's  mother,  for  the  same 
reason,  must  have  been  rejected.  Here,  then, 
we  maj  observe,  that  so  far  as  the  feud  is  reallj 
antiquum^  the  law  traces  it  back,  and  will  not 
suffer  any  to  inherit  but  the  blocd  of  those  an- 
cestors from  whom  the  feud  was  conveyed  to  the 
late  proprietor.  But  when,  through  length  of 
time,  it  could  be  traced  no  further,  as  if  it  was 
not  kno\^  whether  his  grandfather  inherited 
paternally  or  maternally,  or  if  it  appeared  that 
the  grandfather  was  the  first  grantee  and  so 
took  it  by  the  general  law  as  a  feud  of  indefinite 
antiquity,  in  either  of  these  cases  the  law  ad- 
mitted the  descendants  of  any  ancestor  of  the 
person  last  seised,  either  paternal  or  maternal,  to 
be  in  their  due  order  his  heirs;  because,  in  the  ' 
first  case,  it  was  really  uncertain,  and.  in  the 
second  case,  it  was  supposed  to  be  uncertain, 
whether  the  grandfather  derived  his  title  fr(»& 
the  part  of  his  father,  or  of  his  mother.  This,  then, 
as  Blackstone  remarks  (2  Blac.  Com.  223),  was 
the  great  and  general  principle  upon  which  the 
law  of  collateral  inheritances  depended  ;  that, 
upon  failure  of  issue  of  the  last  proprietor,  the 
estate  shall  descend  to  the  blood  of  the  first  pur- 
chaser; or  that  it  shall  result  back  to  the  heirs 
of  the  body  of  that  ancestor  from  whom  it  reaUy 
had,  or  was  supposed  by  fiction  of  law,  to  have, 
originally  descended:  (Year  Book,  12  Ed.  4,  14; 
Fitz.  Abr.  tit.  Descent,  2 ;   Hale,  H.  C.  L.  243.) 
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2.  Recent  Enactments  respecting. 

Chaf.  \. 

Thus  stood  the  law  formerly;  hut  now,  hy     D^ts. 
statute  3  &  4  Will.  4,  c.  106,  s.  2,  it  is  enacted  j^;;;^^^^ 
(sect.  1),  '*  that  in  every  case  the  descent  shall  he  in  the  law  of 
traced  from  the  purchaser ;  and  to  the  intent  eflJS©?by 
that  the  pedigree  may  never  he  carried  further  recent 
hack  than  the  circumstances  of  the  case  and  the  ^^^    *" 
nature  of  the  title  shall  require,  the  person  last 
entitled  to  the  land  shall,  for  the  purposes  of  this 
act,  he  considered  to  have  heen  the  purchaser 
thereof,  unless  it  shall  he  proved  that  he  in- 
herited the  same;  and  in  like  manner  the  last 
person  from  whom  the  land  shall  he  proved  to 
have  heen  inherited,  shall  in  every  case  he  con- 
sidered to  have  heen  the  purchaser,  unless  it 
shall  he  proved  that  he   inherited   the  same." 
Upon  the  construction  of  this  section  of  the  act, 
it  has  heen  held  that  when  land  descends  to  the 
son  of  an  iUegitimate  father,  who  is  proved  to 
have  heen  the  purchaser  thereof,  and  the  son 
died  seised  and  intestate,  and  without  issue,  such 
land  does  not  devolve  upon  the  heir  ex  parte 
matemay  hut  escheats  to  the  crown  (Selw.  N.  P. 
750;  Doe  deni»  Blackbum  v.  BlacMfurn,  1  Moo. 
&  Roh.  547);  which,  it  seems,  it  would  not  have 
done  previously  hy  the  rules  of  conunon  law: 
(Litt.  s.  4;  Hale  M.  S.  cited  2  |Harg.  Co.  Lit. 
12  a.,  n.  6;  1  Moo.  &  Roh.  549,  n.)     That  such  PracUcai 
a  result  was  not  the  intention  of  the  framers  of  c^^^^^^^- 
the  act,  appears  from  the  report  of  the  Real  Pro- 
perty Commissioners  upon  this  very  suhject,  who 
say,  "  We  further  think  that  the  last  proprietor 
may  be  treated  as  if  he  had  been  the  purchaser, 
in  the  rare  case  in  which  the  line,  from  which  the 
estate  descended  to  the  last  proprietor,  has  failed, 
for  the  purpose  of  admitting  to  the  inheritance  his 
other  relations,  rather  than  let  it  escheat.      It 
may,"  they  add,  "seem  superfluous  to  legislate  for 
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cases  like  these,  which  maj  appear  very  unlikely 
to  occur  in  practice;  they  are,  however,  found 
to  occur  in  consequence  of  the  acquisition  ofl 
estates  by  persons  ofillegitimaie  hirthy^  &c.  That ' 
the  above-mentioned  statute,  so  far  from  accom- 
plishing this  object,  produced  a  result  directly 
the  contrary,  appears  from  the  case  just  referred 
to ;  and  that  the  lands  would  not  under  those 
circumstances  have  escheated  at  common  law, 
appears  from  Litt.  s.  4,  and  the  case  cited  from 
Hale,  by  Mr.  Hargrave,  Co.  Litt.  12  a.,  n.  6. 
Messrs.  Moody  and  Robinson,  in  a  note  to  their 
report  of  Doe  v.  Blackburn  (p.  599),  also  observe, 
"  that  in  order  to  effect  the  object  of  the  com- 
missioners, there  should  perhaps  have  been 
a  provision  that  in  cases  where  the  line  of  the 
first  purchaser  was  extinct,  the  descent  might  be 
traced  from  the  person  last  seised." 

By  the  sixth  rule  or  canon,  the  collateral  heir 
of  the  person  last  seised  must  have  been  his  next 
collateral  kinsman  of  the  whole  blood.  Hence,  if 
a  father  had  two  sons  by  different  wives,  they 
not  being  brethren  of  the  same  blood  could  not 
have  inherited  to  each  other,  but  the  estate  should 
rather  have  escheated  to  the  lord.  Now,  even  if 
the  father  being  seised  of  real  estate  died,  and 
his  lands  descended  on  his  eldest  son,  who  entered 
thereon  and  died  seised  without  issue,  the  younger 
son  could  not  have  inherited  this  estate,  because 
he  was  only  the  half-blood  of  the  person  -who  was 
last  seised.  The  absurdity  and  gross  injustice  of 
this  doctrine  is  so  obvious,  notwithstanding  the 
original  feudal  principles  upon  which  it  may  have 
been  founded  and  the  legal  subtleties  and  re- 
finements by  which  it  was  supported,  that  our  only 
wonder  is  that  it  could  so  long  have  been  allowed 
to  remain  the  law  of  the  land.  The  statute  now 
under  discussion  has  at  last,  however,  done  away 
with  it,  by  first  enacting  that  no  brother  or  sister 
shall  be  considered  to  inherit  £rom  his  or  her 
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brother  or  sister,  but  every  descent  from  a  brother  cfaA?^  v. 
or  sister  shall  be  traced  through  the  parent:  Dmxnu. 
(sect.  5.)  And  afterwards  further  enacting 
(sect.  91)  "that  any  person  related  to  the  person 
from  whom  the  descent  is  to  be  traced  by  the 
half-blood,  shall  be  capable  of  being  his  heir;  and 
the  place  in  which  such  relation  by  the  half- 
blood  shall  stand  in  the  order  of  inheritance,  so 
as  to  be  entitled  to  inherit,  shall  be  next  aher 
any  relation  in-  the  same  degree  of  the  whole 
blood,  and  his  issue,  where  the  common  ancestor 
shall  be  a  male,  and  next  after  the  conmion  an- 
cestor where  such  common  ancestor  shall  be  a 
female;  so  that  the  brother  of  the  half-blood  on 
the  part  of  the  father  shall  inherit  next  after  the 
sisters  of  the  whole  blood  on  the  part  of  the 
father,  and  their  issue,  and  the  brother  of  the 
half-blood  on  the  part  of  the  mother  shall  inherit 
next  after  the  sisters  of  the  whole  blood  on  the 
part  of  the  mother:"  (sect.  9.) 

The  seventh  or  last  rule  or  canon  was,  that  in  i>octrine  of 
collateral  inheritances  the  male  stock  shall  be  ru?c^7canon 
preferred  to  the  female  (that  is,  kindred  from  the  «onfl™«d- 
blood  of  the  male  ancestors  shall  be  admitted 
before  those  from  the  blood  of  the  female),  unless 
where  the  lands  have  in  fact  descended  from  a 
female.  Thus  the  relations  on  the  father's  side 
were  admitted  ad  infinitum^  before  those  on  the 
mother's  side  were  admitted  at  all  (Litt.  s.  4;; 
and  the  relations  of  the  father's  father,  before 
those  of  the  father's  mother.  This  doctrine  has 
been  confirmed  by  the  late  statute,  which  enacts 
"that  none  of  the  maternal  ancestors  of  the  person 
from  whom  the  descent  is  to  be  traced,  nor  any 
of  their  descendants,  shall  be  capable  of  inherit- 
ing, until  all  of  his  paternal  ancestors  and  their 
descendants  shall  have  failed;  and  also  that  no 
female  paternal  ancestor,  nor  any  of  her  descen- 
dants, shall  be  capable  of  inheriting,  until  all  his 
male  paternal  ancestors,  and  their  descendants 
shall  have  failed;  and  that  no  female  paternal 
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ancestor  of  such  person,  nor  any  of  her  descen- 
dants, shall  be  capable  of  inheriting,  until  all  hi 
male  maternal  ancestors  and  their  descendant^ 
shall  have  failed:"  (sect.  7.)  And  by  the  sectioa 
next  immediately  following,  it  is  further  enacted, 
"  that  where  there  shall  be  a  failure  of  male  pa- 
ternal ancestors  of  the  person  from  whom  the 
descent  is  to  be  traced,  and  their  descendants^ 
the  mother  of  his  more  remote  male  paternal 
ancestor,  or  her  descendants,  shaD  be  heir  or  heirs 
of  such  person,  in  preference  to  the  mother  of  a 
less  remote  male  paternal  ancestor,  or  her  de- 
scendants; and  when  there  shall  be  a  failure  d 
male  maternal  ancestors  of  such  person,  and  their 
descendants,  the  mother  of  his  more  remote  male 
maternal  ancestor,  and  her  descendants,  shall  be 
the  heir  or  heirs  of  such  person,  in  preference  to 
the  mother  of  a  less  remote  male  maternal  ancestor, 
and  her  descendants." 

Under  the  old  law,  a  devise  by  a  testator  to 
his  heir-at-law  would  have  been  void,  the  heir  m 
such  case  taking  by  descent  as  his  better  titie; 
and  so  the  law  still  remains  with  respect  to  the 
heirs  of  all  testators  who  died  previously  to  the 
year  1834:  (stat.  3  &  4  Will.  4,  c.  106,  s.  11.) 
The  reason  assigned  that  the  heir  should  take  bj 
descent,  and  not  by  the  devise,  was,  that  the 
former  conferred  a  better  title  by  taking  awaj 
the  entry  of  such  as  might  possibly  have  a  right 
to  his  estate;  whereas,  if  he  had  claimed  by  de- 
vise, he  would,  being  in  only  as  a  purchaser, 
have  been  deprived  of  this  advantage:  (  Ckolmle^i 
case.  Dyer,  124,  pi.  38;  Plow.  545;  1  RolL  Abr. 
626;  Cro.  Eliz.  833;  Vaughan,  721;  GUb.  Dev. 
110;  Badger  v.  Lloyd,  1  Lord  Raym.  523,  527; 
1  Salk.  233;  Com.  62;  Smith  v.  Tfiggs,  1  Str. 
487:  Hurst  v.  Winchelsea  {JSarl  of),  2  Bur.  879; 
1  W.  Blackst.  187.)  This  construction  was  in- 
deed carried  so  far,  that  a  devise  to  the  heir  for 
life,  if  there  was  no  limitation  over,  would  have 
been  void,  his  life  estate  merging  in  the  fee,  which 
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leing  undisposed  of,  was  thus  left  to  descend  chap^v. 
ipon  him:  (3  Leon.  26.)  So  also  a  limitation  to  D^teenu. 
ik%  heir  in  fee,  after  an  estate  tail  {NoUingham 
r.  JenningSy  I  Salk.  234),  or  an  estate  for  life 
Preston  v.  Holmes,  Sty.  148;  1  Roll.  Abr.  626), 
would  have  been  void,  and  the  heir  would  have 
:aken  bj  descent,  and  not  under  the  wilL  In 
like  manner,  also,  a  devise  to  the  heir  and  another, 
IS  tenants  in  common,  would  have  been  void  as 
to  the  heir,  and  he  would  have  taken  the  moietj 
devised  to  him  in  precisely  the  same  manner  as 
Lf  it  had  been  left  to  descend  upon  him.  And 
where  lands  were  subjected  by  the  will  to  a 
chaise,  with  a  devise  over  to  the  heir  in  fee,  he 
would  still,  notwithstanding  his  estate  was 
onerated  with  incumbrance,  have  taken  by  descent 
and  not  by  purchase:  {Haynsworih  v.  Pretty,  Cro. 
Eliz.  833 ;  S.  C,  Moor,  644 ;  Clerk  v.  SmUk, 
Com.  72;  S.  C.  I  Salk.  241;  AUam  v.  Heber, 
Str.  1270;  Emerson  v.  Inehbird,  1  Lord  Baym. 
728;  ChaplifiY,  Leroux,  5  M.  &  S.  14;  Doedem. 
Pratt  V.  Timins,  1  B.  &  Aid.  530.)  And  the 
law  would  have  been  the  same,  although  from 
the  circumstances  of  the  case  it  might  have  been 
more  beneficial  for  the  heir  to  have  taken  by 
purchase,  than  by  descent :  {Hedger  v.  Row,  3 
Lev.  127.)  And  the  rule  applied  equally  to 
copyholds  of  inheritance,  as  to  freehold  estates  : 
(Lord  Baym.  4, 8,  829;  Doe  dem,  Pratt  v.  Timins, 
sup.) 

But  where  a  different  estate  was  given  by  the  Estate 
will  from  that  which  would  otherwise  have  de  •  ^^^^J^  ' 
scended  on  the  heir,  the  devise  would  then  have  course  of 
been  allowed  to  prevail,  and  the  heir  would  have  wouS^have 
been  in  as  a  purchaser.     As,  for  example,  where  JJJ^^'®*  ^^® 
a  man  devised  to  A.  and  B.,  his  daughters  and  purchaser. 
co-heirs  in  fee,  who  were,  under  those  circum- 
stances, held  to  have  taken  as  purchasers,  be- 
cause, instead  of  the  lands  devolving  upon  them 
as  co-parceners,  they  were  created  joint  tenants 
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chaf^v.    Yjj  ^^  ,,1^  ^^  bcDcfit  of  sarvivorsliip:  {Beafy 
ra«e,  Leon.  112;  Calitt  163b.)  And 
as  we  have  alreftdj  seen,  a  deYise  to  the  hesr 
another,  as  tenants  in  common,  will  not  prori 
the  heir  taking  the  moiety  so  devised  to  him, 
descent,  jet  if  the  devise  had  been  to  him 
another  in  fee  generaUj,  or  as  joint  tenanlB 
fee  (in  either  of  which  instances  an  estate  in, 
tenancy  would  have  been  created)^  the  heir 
then  have  taken  as  a  purchaser;  because  he  w< 
have  taken  a  different  estate  from  what  w< 
have  descended  on  him,  and  transmissible  in 
different  manner,  viz.,  an  estate  in  joint 
subject  to  survivorship  in  a  stranger.     Alao^ 
some  caseS)  the  devise  was  holden  to  be  good 
part  and  vmd  in  part;  as  where  a  man  d< 
one  moiety  of  Blackacre  to  B.,  his  heir-at-1 
in  fee,  and  the  other  moiety  to  him  in 
in  which  case  the  heir  would  have  been 
strued  to  have  taken  the  fee  as  heir  by  di 
in  the  one  moiety,  and  the  estate  tail  as  a  d< 
and  purchaser  in  the  other  moiety:  (2  Liord  Baj 
830.)     Whether  the  rule  above  laid  down  o 
to  extend  to  a  testamentary  appointment, 
not  appear  to  have  been  sati^actorily  settled, 
one  case,  indeed,  it  appears  to  have  been  decii 
that  the  rule  did  apply  to  a  case  of  that  kiii^ 
{Hurst  V.  fVinchilseOy  2  W.  Blackst.  187  ;  S.  ^ 
2  Bur.  879.)    But  the  correctness  of  this  ded^ 
sion  has  been  much  questioned,  and  it  is  very 
doubtful  if  it  would  be  followed;  still,  the  point 
has  never  since  been  determined.     It  appears, 
however,  to  have  arisen  in  the  case  of  Bdldwm 
V.  Sneyd  (3  Bro.  &  Bing.  243),   the   opinion 
of  the  Court  of  Common  Pleas,  to  which  a  case 
from  Chancery  was  sent,  being,  that  the  will  i£ 
the  testatrix  (the  determination  of  whose  cover- 
ture had  enabled  her  to  dispense  with  the  power 
if  she  pleased),  did  not  operate  cls  an  appointmemiy 
but  took  effect  out  of  her  ownership,  and  it  became 
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umecessary  to  decide  the  question:  (see  also  1    ^"^^  ^' 
Farm.  Pow.  Dev.  427,  n.  2.)  Jkacnu. 

As  the  law  formerly  stood,  therefore,  the  heir  openuon 
irould  never  have  taken  by  purchase  under  l^Sj^Im**' 
mcestor's  will,  where  the  interest  devised  to  him 
irould  not  have  been  inconsistent  with  that  which 
•vould  have  devolved  upon  him  in  a  due  course  of 
iescent,  either  as  the  whole,  or  as  to  part,  of  the 
undisposed  real  property  of  such  ancestor.     In 
this  respect  the  law  is  completely  altered  by  the 
statute  now  under  consideration,  by  the  3rd 
section  of  which  it  is  enacted,  ''  that  when  any 
land  shall  have  been  devised  by  any  testator  who 
shall  die  after  the  31st  day  of  December,  1833, 
to  the  heir,  or  to  the  person  who  shall  be  the  heir 
of  such  testator,  such  heir  shall  be  considered  to 
have  acquired  the  land  as  a  devisee,  and  not  by 
descent;  and  so  absolutely  is  the  heir  now  con- 
strued to  take  as  a  devisee,  that  assets  will  not  be 
marshalled  against  him:  (  Strickland  v.  Stricklafid, 
10  Sim.  374;  see  also  Biederme  v.  Seymour^  3 
Beav.  368.) 

Previously  to  this  enactment,  the  heir  had  been  No  descent 
deprived  of  the  advantages  he  would  have  derived  Sn^arighr' 
from  the  descent,  tolling,  or  taking  away  a  right  of  entry. 
of  entry,  by  an  act  passed  in  the  same  session 
(3  &  4  Will.  4,  c.  27),  which  after  abolishing,  with 
some  few  exceptions,  all  real  actions,   enacts, 
''  that  no  descent  cast,  discontinuance,  or  war- 
ranty that  may  happen  or  be  made  after  the  3 1st 
day  of  December,  1833,  shall  toll  or  defeat  any 
right,  or  entry,  or  action,  for  the  recovery  of  land:" 
(sect.  39.) 

The  remaining  part  of  the  3rd  section  of  the  Heirs  shall 
3  &  4  Will.  4,  c.  106,  next  proceeds  to  enact,  purchasers, 
"  that  when  any  land  shall  have  been  limited  by  ^^^,^  \*°J" 

t     /*         1  *  t  nt       1  I*  •'^  limited 

any  assurance  executed  after  the  said  31st  day  of  to  them  as 
December,  1833,  to  the  person,  or  to  the  heirs  of  ^'^^SSufr 
the  person  who  shall  thereby  have  conveyed  the  person. 
same  land,  such  person  shall  be  considered  to 
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Chap^v.    Y^^yQ  acquired  the  same  as  a  purchaser,  by  virtii 

DfftHU.    of  such  assurance,  and  shall  not  be  considered  to 

be  entitled  thereto  as  his  former  estate,  or  part 

thereof.*' 

L*>jdV, .         And  by  the  section  next  immediately  follow- 

pwchsMm  a  ing  (section  4),  it  is  further  enacted,  ''  that  wbet 

^h5?ra\rf^  any  person  shaJl  have  acquired  any  land  by  po^ 

the  body  of   chase,  under  a  limitation  to  the  heirs,  or  the  hein 

IhandSSS  ^^  *^®  body  of  any  of  his  ancestors,  contained  a 

"  *'^"*\^  ^^J  assurance  executed  after  the  said  31st  day  of 

been  the       December,  1833,  or  under  a  limitation  to  the 

purchaser.     ^Lem,  or  to  the  heirs  of  the  body  of  any  of  hi» 

ancestors,  or  under  any  limitation  having  the  same 

effect,  contained  in  any  will  of  any  testator  who 

shall  depart  this  life  after  the  said  31st  day  of 

December,  1833,  then,  and  in  any  of  such  cases^ 

the  land  shall  descend,  and  the  descent  thereof 

shall  be  traced,  as  if  the  ancestor  named  in  sudi 

limitation  had  been  the  purchaser  of  such  bmi* 

Act  not  to         The    11th  section   of  the   statute,  however, 

extendtoany  ,,    .  _  ,  _    ,,  '     _ 

descent  prior  cnacts,  ''  that  this  act  shall  not  extend  to  any 
to  1831.        descent  which  shall  take  place  on  the  death  of  anj 
person  who  shall  die  before  the  1st  day  of  January, 
1834." 

But  the  next  section  (sect.  12)  enacts,  "that 
where  any  assurance,  executed  before  the  said 
Ist  day  of  January,  1834,  shall  contain  any  imi- 
tation or  gift  to  the  heir  or  heirs  of  any  person, 
under  which  the  person  or  persons  answering  the 
description  of  heir  shall  be  entitled  to  an  estate 
by  purchase,  then,  the  person  or  persons  who 
would  have  answered  such  description  of  heir  if 
this  act  had  not  been  made  shall  become  entitled, 
by  virtue  of  such  limitation  or  gift,  whether  the 
person  named  as  ancestor  shall  or  shall  not  be 
living  on  the  said  1st  day  of  January,  1834.'* 
i^eacendante       Under  the  old  law,  one  of  the  consequences  of 

of  attainted       ^,    .     -•  ,,  .  -i  .     ^^       «f 

persons  were  attainder  was  the  corruption  and  extinction  oi 

SnnhS?ting.  hereditary  blood,  so  that  the  attainted  person  was 

not  only  incapable  himself  of  inheriting,  but  also 
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ibstructed  the  descent  to  his  posterity,  in  all  cases  ^*^'  ^ ' 
rhere  they  were  obliged  to  derive  their  title  i>eseenu. 
hrough  him  from  any  remote  ancestor.  This, 
Blackstone  remarks,  was  a  refinement  upon  the 
mcient  law  of  feuds,  which  allowed  that  the 
grandson  might  be  heir  to  his  grandfather,  though 
he  son  in  the  intermediate  generation  was  guilty 
jf  felony:  (Van  Leeuwen,  in  2  Feud.  31;  2  Blac. 
Com.  254.)  But,  by  the  law  of  England,  a  man's 
blood  was  considered  to  have  been  so  universally 
sorrupted  by  attainder,  that  his  sons  could  neither 
bave  inherited  to  him  nor  to  any  other  ancestor 
(Co.  Litt.  391),  at  least  on  the  part  of  their  at- 
tainted father.  This  corruption  of  blood  could 
not  have  been  absolutely  removed  but  by  the 
authority  of  Parliament.  The  king  might,  in- 
deed, have  excused  the  public  punishment  of  the 
offender,  but  he  could  not  have  abolished  the 
private  right  which  had  accrued  to  individuals 
as  a  consequence  of  the  criminal's  attainder.  If, 
therefore,  a  man  had  a  son,  and  was  attainted, 
and  was  afterwards  pardoned  by  the  king,  this 
ton  could  never  have  inherited  to  his  father,  or 
his  father's  ancestors;  because  his  paternal  blood, 
being  then  considered  as  once  thoroughly  cor- 
rupted by  his  father's  attainder,  must  continue 
so.  But  if  the  son  had  been  bom  after  the  pardon, 
he  might  then  have  inherited;  because,  by  the 
pardon,  the  father  was  made  a  new  man,  and 
might  thus  have  conveyed  newly  inheritable  blood 
to  his  children. 
This  corruption  of  blood,  thus  arising  from  Hardahip  of 

«,,..r  ,  ii_j  l»^"  relative 

leudal  principles,  was  long  looked  upon  as  a  pe-  tooormption 
culiar  hardship,  because  the  oppressive  part  of  {JtJJJS^ 
the   feudal   tenures  having   been   abolished,  it  yiewedin 
seemed  most  unreasonable  to  preserve  one  of  their  ^^i^bie 
most  inevitable  consequences;  namely,  that  the  ^^^ 
children  should  not  only  be  reduced  to  present 
poverty,  but  also  laid  under  future  difficulties  of 
inheritance  on  account  of  the  guilt  of  their  an- 
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^^^^^'   cestors.     And,  therefore,  in  most,  if  not  ail,  of 
Deteenu.    the  new  felonies  created  hj  act  of  Parliament 
since  the  reign  of  Henry  the  Eighth,  it  is  declared 
that  they  shall  not  extend  to  any  oorruption  of 
blood;  and  by  the  statute  7  Anne,  c  21  (the 
operation  of  which  is  postponed  by  the  statute 
17  Greo.  2,  c.  39),  it  is  enacted,  that  after  the 
death  of  the  late  Pretender  and  his  sons,  no  at- 
tainder for  treason  shall  extend  to  the  disinlierit- 
ing  any  heir,  nor  the  prejudice  of  any  person, 
other  than  the  offender  himself;  which  provisioDS, 
Blackstone  says,  have  indeed  carried  the  remedy 
farther  than  was  required  by  the  hardship  above 
complained  of;  which  is  only  the  future  obstruc- 
tion of  descents  where  the  pedigree  happens  to 
be  deduced  through  the  blood  of  an  attainted 
ancestor:  (2  Blac.  Com.  266.) 
Attaindernot     And  now,  by  the  10th  section  of  the  statute 
^eti^    8  &  4  Will.  4,  c.  106,  it  is  enacted,  "  that  when 
of  a  descent,  the  pcrson  from  whom  the  descent  of  any  land  b 
^dTs^    ^  1)6  traced  shall  have  any  relation  who,  having 
^^  ted  in  1^^  ft***^'^*®^*  shall  have  died  before  such  descent 
consequence  shall  havc  taken  place,  then  such  attainder  shall 
atbdlSer.     ^^^  prevent  any  person  from  inheriting  such  land 
who  would  have  been  capable  of  inheriting  the 
same  by  tracing  his  descent  through  such  rela- 
tion, if  he  had  not  been  attainted,  unless  such 
land  shall  have  been  escheated,  in  consequence 
of  such  attainder,  before  the    1st  of  January, 
1834." 


CHAPTER  VL 

OF   TITLES  UNDER  TENANTS  FOR  LIFE  AND 
TENANTS  PUR  AUTRE  VIE. 

L  Of  Life  Estates. 
n.  Of  Estates  pur  autre  Vie. 
TTT.  General  Practical  Observations. 


1.  Of  Life  Estates. 

Whenever  a  person  takes  an  estate  in  real  pro-  ETerypenon 
perty,  either  for  his  own  life,  or  the  life  of  any  **^^  ***!, 
other  person,  he  acquires  an  estate  of  freehold,  property 
and  is  in  legal  strictness  styled  a  tenant  for  life.  tJS^id. 
But  by  common  speech,  where  he  holds  for  his 
own  Hfe  he  is  called  tenant  for  the  term  of  his  Distinction 
life,  and  when  he  holds  for  the  term  of  another  5!!S!!?L, 

',_,__,  -_  estates  lor 

man  s  life  he  is  styled  a  tenant  pur  autre  vte :  life  and 
(Litt.  s.  56,  381.)  The  same  person  may,  how-  SS?Jfe!' 
ever,  possibly  fill  both  characters,  as  he  may  hold 
for  the  term  of  his  own  life  and  also  for  that  of 
some  other  person :  (Co.  Litt.  41,  b.)  As,  if  a 
lease  was  made  to  A.  for  the  term  of  his  own  life, 
and  the  lives  of  B.  and  C;  in  this  case,  A.  is 
tenant  for  life,  and  though  he  holds  for  the  lives 
of  several  yet  he  has  but  one  freehold,  viz.,  a 
freehold  determinable  on  the  death  of  the  sur- 
vivor of  him  and  the  cestuis  que  vie  :  (i6.)  One 
of  the  consequences  arising  from  this  distinction 
is,  that  during  the  lives  of  B.  and  C.  there  can 
be  no  merger  of  the  freehold  into  A.'s  estate  for 
life  ;  because,  though  an  estate  for  a  man's  own 
life    is,  as    has   been    before    observed  {ante, 


464        OF  TITLES  UNDEB  TENANTS  FOB  LIFE 

CHAFjn.   p    408),  greater  than  an  estate  for  the  life  of 
QfW^     another,  yet  as  A.  has,  in  this  instance,  only 
— '     one  freehold  circumscribed  by  the  life  of  himself 
and  two  others,  that  doctrine  does  not  here  apply, 
as  it  would  most  undoubtedly  have  done,  if  A., 
who  was  tenant  for  life  in  remainder,  had  pur- 
chased a  preceding  estate  which  was  determi- 
nable on  the  lives  of  B.  and  C. ;  because,  in  the 
latter  instance,  there  would  have  been  two  free- 
holds, viz.  the  estate  determinable  on  the  deaths 
of  B.  and  C,  and  A/s  own  life  estate  in  remainder 
expectant  thereon ;  when  upon  the  principles  be- 
fore  laid    down  {ante,  pp.  407,  408),  the  estate 
pur  autre  vie,  being  the  lesser,  must  have  become 
merged  in   A.'s  estate   for  life,  which  is  the 
greater  estate :  {BrudneWs  case,  5  Co.  9,  b. ; 
Rope's  case,  ib.  13,  a.) 
P™<5*^<g^^        In  investigating  the  titles  of  tenants  for  life, 
yipon  the       the  chief  points  to  which  the  attention  should  be 
SttUe?of °°  directed  are,  first,  to  see  that  the  estate  is  pro- 
tenants  for    perly  created ;  next,  that  the  grantor  had  the 
power  to  create  such  estate  ;  and  then  to  ascer- 
tain that  the  tenant  for  life  has  done  no  act  to 
incur  a  forfeiture.      If  a  rent  is  reserved,   it 
must  be  ascertained  that  it  does  not  exceed  the 
specified  amount ;  and  where  the  estate  is  deter- 
minable on  lives,  it  must  be  proved  that  the 
lives  are  still  in  existence, 
^te^*  Estates  for  life,  whether  of  the  party  himself 

properly  or  pur  autre  vie,  being  of  a  feudal  nature,  were 
^"^  *  conferred  by  the  same  feudal  rights  and  solem- 
nities and  the  same  investiture  by  livery  of 
seisin,  as  estates  of  inheritance  and  at  the  pre- 
sent day  can  only  be  created  or  transferred  from 
one  party  to  another  by  the  same  modes  of 
assurance  as  are  requisite  for  passing  estates  of 
the  latter  description.  With  respect  to  the 
expressions  necessary  to  create  an  estate  for  life, 
the  most  apt  and  proper  way,  both  in  deeds  and 
wills,  is  to  limit  the  estate  to  the  party  expressly 
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for  his  life  ;  though  in  a  deed  (see  ante,  p.  304),   C"^"^'^- 
and  until  recently  in  a  will,  a  general  limitation,      Of  tife 

without  mentioning  any  particular  estate,  would       ' 

have  passed  that  interest :  (Litt.  s.  238 ;  Co. 
Litt.  42;  1  Roll.  Abr.  846;  Pettiward  v.  Pres- 
coU,  7  Yes.  540.)  Yet,  in  some  instances,  as  I 
shall  have  occasion  to  notice  hereafter,  a  life 
estate  may,  in  the  case  of  a  tciUy  arise  by  mere 
implication,  without  any  words  of  express  devise, 
as  it  may  also  result  in  a  deed  under  the  opera- 
tion of  the  Statute  of  Uses.  And  where  an 
estate  given  to  a  person  generally  was  made 
determinable  on  the  happening  of  some  specified 
event,  yet,  if  such  event  was  uncertain  and  no 
fixed  time  was  appointed  for  the  determination 
of  the  estate  conveyed,  it  passed  a  life  interest  in 
the  property  ;  as  where  an  estate  is  given  to  a 
woman  during  widowhood,  or  to  a  man  and 
woman  during  coverture,  or  as  long  as  the 
grantee  should  live  in  a  particular  house,  or 
should  pay  10/.  yearly  to  the  grantor,  but  sub- 
ject to  determination  upon  the  happening  of  the 
contingencies  within  the  above  period  :  (Co. 
litt.  42,  a;  1  Roll.  Ab.  844,  N.  pi.  2.) 

Until  the  recent  act  (1  Vict.  c.  26),  a  simple  Aitowiiin. 
devise  of  landed  property  to  a  party,  by  name, 
would  have  given  him  a  mere  life  estate,  and  no 
more :  {Roe  clem.  Fox  v.  Blackett,  Cow.  235  ; 
Denn  v.  Gaskin,  ib.  657.)  Hence,  where  a 
testator  devised  Blackacre  to  his  daughter  J.  in 
tail,  and  proceeded,  "Item,  I  devise  unto  my 
daughter  Whiteacre,"  she  was  held  to  take  an 
estate  for  life  only  in  Whiteacre,  this  being  a  dis- 
tinct and  independent  devise,  without  any  refer- 
ence to  that  which  preceded:  (1  Roll.  Abr.  369  ; 
Moor.  152  ;  Yelv.  209  ;  1  Mod.  100  ;  3  Bulstr. 
137  :  see  abo  Compton  v.  Compton,  9  East, 
267.)  And  in  a  more  recent  case  {Price  v. 
Archbishop  of  Canterbury,  14  Ves.  634),  where 
a  devise  was  as  follows  :  "  I  give  to  A.  my  farm 
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and  lands  at  R.,  to  him,  his  heirs  and  assigns  for 
ever,  and  I  also  give  to  A.  mj  farm  and  manor 
of  E.,"  it  was  held  that  an  estate  for  life  only 
passed  in  the  manor  of  E. :  (see  also  Pettitoaod  y. 
Cook,  2  Leon.  129  ;  S.  C.  Cro.  Eliz.  52  ;  fFoad- 
ward  V.  Glassbrook,  2  Vem.  388  ;  Roe  v. 
Holmes,  2  Wils.  80;  Denn  v.  Gaskin,  Com.  657 ; 
Boe  y,  Bolton,  2  Blackst.  1045  ;  Bight  v.  Side- 
bottom,  Doug.  769  ;  Hat/  v.  Coventry  {Earl  of), 
3  T.  R.  83  ;  Goodtitle  dem.  Bichardmi  v.  Ed' 
monds,  7  T.  R.  635  ;  Doe  dem.  Childx.  Wright, 
8  T.  R.  64  ;  Doe  dem.  Small  v.  Allen,  8  T.  B. 
497  ;  Moor  v.  Denn,  2  Bos.  &  PuU.  247.) 
Unless,  therefore,  the  words  of  devise  im- 
ported in  substance  something  more  than  a 
mere  description  of  the  devised  property,  an 
estate  for  life  only  would  have  been  held  to 
pass;  hence,  words  tending  to  disinherit  the 
heir  would  not  have  been  sufficient  to  have 
enlarged  the  terms  of  a  devise,  which,  for 
want  of  proper  words  of  limitation,  or  words 
tantamount,  was  incapable  of  passing  the  inhe- 
ritance to  anybody  dse  :  {Bight  v.  Sidebott&m, 
Doug.  734.)  But  now,  as  to  the  wills  of  testa- 
tors who  have  died  subsequently  to  1838,  the 
fee  will  pass  under  a  simple  devise  of  the  pro- 
perty, without  any  words  of  limitation  whatever, 
unless  a  contrary  intention  is  expressed  by  the 
will  (1  Vict.  c.  26,  s.  27);  so  that  now,  so  far 
from  words  of  limitation  being  essential  to  pass 
the  fee,  they  are  absolutely  necessary  to  restrict 
the  devise  to  a  lesser  interest.  But  as  to  wills  of 
testators  who  died  previously  to  the  year  1838,  the 
law  remains  precisely  as  it  was  before  ;  conse- 
quently, the  subject  we  have  been  considering  must 
remain  an  important  one  for  many  years  to  eome. 
An  estate  for  life  may  arise  by  mere  implica- 
tion of  law,  without  any  express  words  of  devise 
to  the  party.  Thus,  where  a  man  devised 
to  his  heir-at-law,  after  the  death  of  his  wife,  she 
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was  held  to  have  taken  an  estate  for  life  by  ^"^^^ 
implication,  although  nothing  was  devised  to  her     ^^^ 
by  express  terms  ;  because  the  intent  of  the  tes-      — ' 
tator  undoubtedly  was  to  postpone  the  heir  untO 
after  the  death  of  his  wife,  and  if  she  did  not 
take  it,  the  heir  must  have  done  so :   (Year 
Book,    13    Hen.   7 ;    1   Eq.   Ca.   Abr.   pi.  1  ; 
Smartle  v.  SchoUer,  T.  Jones,  98  ;  Gardiner  v. 
Sheldon,  Yaugh.  259;  Falkner  v.  Falkner,  1 
Yem.  22  ;   Ci^  of  London  v.   Galwayy  2  tft. 
572  ;   Upton  v.  Ferrers  {LorcC),  5  Yes.  804 ; 
Dashwood  V.  Peytony  18  ib,  40  ;    Asptnall  v. 

f  1  Sim.  k  St.  544  ;  Doe  dem.  Driver  v. 

Bowling,  1  B.  A(  Aid.  722.)  And,  it  seems  that 
the  same  implication  arises  in  the  case  of  a  devise 
to  one  of  several  coheirs  :  {Hutton  v.  bttapMn, 
2  Yem.  723  ;  WtlUs  v.  Lucas,  1  P.  Wms.  472.) 
But  no  such  implication  would  have  arisen  in 
case  the  limitation  over  on  the  wife's  death  had 
been  to  a  stranger,  and,  in  that  case,  the  estate 
in  the  meantime  would  have  descended  on  the 
heir :  {Fatkner  v.  Falkner,  1  Yem.  22;  City  of 
London  v.  Gahoay,  2  ib.  572  ;  Upton  v.  Fer^ 

rers  {Lord),  5  Yes.  804  ;  AspinaU  v. , 

1  Sim.  &  St.  544.)  The  implication  in  favour 
of  the  wife  would  also  be  rebutted,  if  part 
of  the  lands  devised  to  the  heir  after  her  death, 
were  expressly  devised  to  her  for  life,  and 
in  such  case  she  would  take  nothing  by  impli- 
cation in  the  remaining  lands,  the  reference  to 
her  death  being  then  considered  to  relate  merely 
to  such  lands  as  were  before  devised  to  her  for 
life  :  {Simpson  v.  Homsby,  Gilb.  Eq.  Rep.  115, 
Pre.Cha.439;  Cook  y.Gerrard,  1  Lev.  212;  Boon 
Comfortk,  2  Yes.  sen.  277;. Dyer  v.  Dyer,  I  Mer. 
414;  Annandah  v.  Brazier,  5  B.  A(  A.  54.) 

The  doctrine  of  estates  arising  by  implica-  5?*^*  °' 
tion,   it  must,  also  be  observed,  only   extends  arising  by 
to  wills,  for  in  the  instance  of  deeds  no  such  SSS^oniy 
intention  will  be  presumed   unless  expressed;  to  wuis. 
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consequently,  no  estate  can  possibly  arise  unless 
there  be  a  limitation  to  create  it  \Seagood  and 
Hon^s  case^  1  Co.  1  ;  Gardiner  y.  SkeUoHj 
Vaugh.  261  ;  1  Eq.  Ca.  Abr.  196  ;  2  Lev.  79  ; 
Idle  Y,  Cooky  2  Lord  Rajm.  1152);  unless, 
indeed,  where  it  results  to  the  grantor  as  part 
of  a  use  that  is  undisposed  of;  a  subject  we 
wiD  next  proceed  to  consider. 

It  has  already  been  stated  (see  ante^  p.  287),  that 
where  no  uses  are  declared,  or,  as  to  so  much  of 
them  as  are  not  declared,  they  will  result  back 
to  the  original  owner.  Thus,  where  A.  seised 
in  fee  covenanted  to  stand  seised  to  the  use  of 
his  heirs  male,  begotten,  or  to  be  begotten,  on 
the  body  of  his  second  wife,  it  was,  upon  the 
principle  just  alluded  to,  hdd  by  Hale,  C.  J., 
and  two  other  justices,  that  the  use,  being  undis- 
posed of  during  A.'s  lifetime,  must,  as  a  neces- 
sary consequence,  result  back  to  him  during 
that  period  :  {F%tis  v.  Mttford^  1  Ventr.  372.) 
In  WUh  V.  Palmer  abo  (2  Burr.  2615),  where 
there  was  a  limitation  of  the  use  lor  several 
estates  for  life  and  in  tail,  prior  to  the  limitation 
to  the  use  of  the  heirs  of  the  body  of  the  person 
out  of  whose  estate  the  uses  arose,  but  there  was 
not  any  estate  for  the  exact  period  of  the  life  of 
that  person,  it  was  held  that  an  estate  for  life 
resulted  to  such  former  owner  of  the  property. 

But  no  estate  can  result  to  any  person  but  the 
owner  of  the  estate  out  of  which  the  uses  are 
limited  to  arise  :  {Davies  v.  Speedy  2  Salk.  679.) 
Nor  can  it  be  implied  in  favour  of  that  person 
when  he  has  an  estate  by  express  limitation 
inconsistent  with  the  estate  that  is  alleged  to 
have  resulted  to  him.  Hence,  no  such  inference 
will  arise  where  the  grantor  takes  a  term  of 
years  under  the  limitation  to  uses,  notwithstand- 
ing no  use  is  declared  of  the  freehold  until  after 
his  death.  Thus,  for  example,  where  the  use 
was  limited  to  the  grantor  himself  for  ninety- 
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ziine  years,  remamder  to  the  use  of  trustees  for  ^"^v'- 
't'wenlT'-fiye  years,  remainder  to  the  use  of  the      ^^ 

lieirs  of  his  own  body,  remainder  to  his  own       ' 

right  heirs,  it  was  held  that  no  implication  could 
axise  contrary  to  the  intent  of  the  conveyance  ; 
tliat  there  the  estate  took  effect  by  transmutation 
of  possession  out  of  the  seisin  of  the  trustees,  and 
not   like  Fenwick  (should  be  Piims)  and  Mit" 
JhrdTs  case^  where  the  owner    covenanted    to 
stand  seised  to  the  use  of  the  heirs  of  his  body  ; 
and   Powell,  J.  held,  that  even  in  that  case,  if 
there  had  been  an  express  estate  limited  to  the 
covenantor,  it  would  have  been  different :  {Adams 
V.  Terre-tenaiUs  of  Savage,  2  Salk.  679.)     So, 
iw-here  A.,  by  marriage  settlement,  conveyed  cer- 
tain lands  to  the  use  of  himself  for  ninety-nine 
years,  if  he  so  long  lived,  and  after  to  the  use  of 
trustees  for  200  years,  remainder  to  the  use  of 
the  heirs  male  of  his  own  body,  remainder  to  his 
own  right  heirs;  upon  a  case  referred  to  the 
judges  of  C.  B.  from  the  Court  of  Chancery, 
they  held  the  limitation  to  the  heirs  male  of  the 
body  of  A.  void,  no  freehold  being  limited  to 
any  person  precedent  to  that  estate  ;  and  that  an 
estate  of  freehold  could  not  possibly  result  back 
to   A.  for  life,  because  another  estate,  viz.  for 
ninety-nine  years,  was  expressly  limited  to  him, 
which  would  be  inconsistent  with  an  estate  of 
freehold :  {Rawley  v.  Holland^  2  Eq.  Ca.  Abr. 
733.) 

But  where   the  estate  for  years  is  limited  Where  an 
to  some  other  person  than  the  author  of  the  uses,  V^i^ 
then  an  estate'  may  result  back  to  him  ;  as  in  ~^**^«J° 
JPenhay  v.  Hurrel  (2  Vem.  370  ;  2  Freem.  258),  perwm  than 
where  a  conveyance  was  made  by  A.  to  the  use  egSitemay*" 
of   trustees  for  seventy  years  if  A.  should  so  '®"^^**^^ 
long    live,    remainder    to    trustees   for   3,000 
years,  and  from  and  after  the  death  of  A.,  to  B., 
his   son,  for  life,  with   remainder  over.      The 
objection  was,  that  the  limitation  to  B.,  together 
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Chap.  VI.   ^^j^  ^y^e  remainders  over,  were  void,  bemg  an 
QfW«      estate  of  freehold  to  commence  in  futuro  ;  for 

^ '     the  first  freehold  estate  was  limited  to  B.,  whieh 

was  not  to  arise  until  after  the  death  of  A.,  and 
no  estate  for  life  was  limited  to  A.,  nnless  an 
estate  for  life  should  be  supposed  to  result  back 
to  him.     After  solemn  argument  upon  the  point, 
and  the  case  stated  to  the  judges,,  it  was  decreed 
that  an  estate  for  life  did  result  to  A.,  and  sup- 
ported the  limitation  over:  (Feame  C.  B.  196.) 
Atuer,  where      Yet,  where  the  use  was  expressly  limited  away 
expi^iy      during  the  life  of  the  grantor,  instead  of  for  years 
SSm  tSe*^  only,  it  was  there  held  that  there  could  be  no  solid 
lifetime  of     ground  for  contending  that  any  estate  resulted 
thegrantor.  y^^^  ^  Yum:  {Tippin  V.   Co««,  Carth.  272; 

4  Mod.  380.) 
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SECTION  n. 


OF  ESTATES  PUB  AUTBE  VIE. 

Air  ESTATE  pur  autre  vie  may  arise  either  by  a  As  to  ertttes 
person  acquiring  the  interest  of  a  tenant  for  life,  ^^*"**^'** 
or  from  the  property  being  limited  to  him  for  the 
life  of  one  or  more  persons.     The  devolution  or 
course  in  which  an  interest  of  this  kind  is  trans- 
missible, will  depend  entirely  upon  the  terms  in 
which  such  interest  is  created.     If  limited  to  a 
man  and  his  heirs,  or  to  a  man,  his  heirs,  execu- 
tors, administrators,  and  assigns,  in  that  case  his 
heirs  would  be  the  persons  to  succeed  him  in  the 
possession  of  the  property  :  (Atkinson  v.  Baker^ 
4  T.  B.  229.)     If  limited  to  a  man  and  his  exe- 
cutors, or  simply  to  the  party  himself^  it  will 
then,  upon  his  decease,  devolve  upon  his  personal 
representatives,  and  be  distributable  as  personal 
estate:  {Atkinson  v.  Baker,  4  T.  B.  229;  Ripley 
V.  Waterworth,  7  Ves.  425.)    And  if  limited  or 
devised  for  a  partial  purpose,  not  exhausting  the 
whole  interest  in  the  premises  ;  as  where  a  life 
interest  is  given  which  determines  before  the 
estate  pur  autre  vie,  it  will  revert  to  the  grantee, 
or  the  persons  entitled  to  be  his  special  occupants, 
and  to  the  executors  or  administrators,  if  he  be 
not  so  named:  {Doe  dem.  Jeff  v.  Mobinson,  8 
B.  &  C.  296.) 

Estates /7tfr  autre  vie  were  not,  however,  de-  Estates  ptir 
visable  under  the  Statute  of  Wills  (32  Hen.  8,  c.  1 ),  SSSaWe""* 
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Stat.  14 


but  they  were  rendered  so  by  the  Statute  of  Frauds 
(29  Car.  2,  c.  3),  by  a  will  signed  by  the  testator, 
or  by  some  other  person  in  his  presence,  and 
by  his  express  direction  attested  and  subscribed 
by  three  or  more  credible  witnesses;  and  if 
rendCT^d  so  ^o  dcvise  thereof  shall  be  made,  it  proceeds  to 
^stjjote  of  enact,  that  the  same  shall  be  chai^eable  in  the 
hands  of  the  heir,  if  the  same  shall  come  to  him 
by  reason  of  a  special  occupancy,  as  assets  by  des- 
cent, as  in  the  case  of  lands  in  fee-simple  ;  and 
in  case  there  shall  be  no  special  occupant  thereof, 
that  it  shall  go  to  the  executors  or  administrators 
of  the  party  that  had  the  estate  thereof  by  virtue 
of  the  grant,  and  shall  be  assets  in  their  hands : 
(sect.  12.) 

Some  doubt,  however,  having  arisen  as  to 
Geo.  2,  c.  20.  whether,  upon  the  construction  of  the  Statute 
of  Frauds,  although  it  was  necessary  to  have 
three  witnesses  to  a  will  to  pass  the  legal  inte- 
rest in  an  estate  pur  autre  vie,  yet  where  no 
special  occupant  had  been  named,  the  personal 
representatives  of  the  party  would  have  taken  by 
an  equity  attaching  upon  them  in  that  cha- 
racter; for  the  purpose  of  settling  this  point 
the  statute  14  Geo.  2,  c.  20,  was  passed,  by 
which,  after  reciting  that  such  doubts  had  arisen, 
it  is  enacted,  *^  that  such  estate  pur  autre  vie,  in 
case  there  shall  be  no  special  occupant  thereof, 
of  which  no  devise  shall  have  been  made  accord- 
ing to  the  Statute  of  Frauds,  shall  be  applied  as 
personalty:"  (sect.  9.) 

As  the  latter  statute  (14  Geo.  2,  c.  20), 
however,  only  applied  to  those  cases  in  which 
there  was  no  special  occupant,  a  question  again 
arose  as  to  whether  the  personal  representa- 
tives, having  satisfied  debts,  were  compelled 
to  distribute  the  residue  as  personalty :  ( West- 


Whether 
under  stat. 
14  Geo.  2, 
c.  20,  per- 
sonal repre- 
sentatives 
having 
satisfied 
debts  are  to 

^mueV^yaling   v.    Westfaling,  2   Atk.  460;    WHUam 

personalty,    y.  Jekyll,  2  Vcs.  SOU.  683;  Atkinson  v.  Baker, 

4  T.  R.  229.)     But  at  length  Lord  Eldon  de- 
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cided  that,  after  satisfaction  of  debts,  it  was   ^^"^'^^ 
distributable  as  personal  estate  {Ripley  v.  Wa*    <iftnau$ 
tertvorthy  7  Ves.  425)  ;  and  this  decision  seems   ^^^^0. 
to  have  settled  the  question :  {FitTsroy  v.  Howard^ 
3  Russ.  225.) 

Estates  pur  autre  vie  are  mentioned  amongst  How  ettatet 
the    estates  and  interests  devisable  under  theSvde- 
statute   1  Vict.  c.  26,  and  will  pass  under  a  ^*«^i«- 
general  devise  of   the   testator^s   real  estate : 
(sects.  3,  26.) 
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SECTION  m. 


GENERAL  PRACTICAL   OBSERVATIONS. 


It  most  be    In  investigating  a  title  to  an  estate  for  life,  it  will 
SS"^^    be  necessary  to  ascertain,  not  only  that  the  assur- 
gnmtor  had  ance  which  creates  it  is  sufficient  for  the  purpose, 
to  graot^tiie  but  also  that  the  grantor  had  sufficient  power  to 
^■totes.        confer  that  interest;  for  such  persons  as  have 
merely  limited  interests,  as  tenants  in  tail,  for 
life,  or  for  years,  cannot  create  any  estate  that 
will  endure  for  a  longer  period  than  their  own 
interests  in  the  premises.     It  is  true,  if  a  person 
was  possessed  of  a  long  term,  as  500,  or  1,000 
years  in  lands,  and  was  to  grant  them  to  a  party 
for  life,  the  term  would  be  certain  to  endure 
longer  than  the  estate  so  granted;  but  for  all  this, 
no  estate  of  freehold  could  possibly  have  passed 
by  such  grant,  unless  it  had  been  effected  by 
some   tortious  mode  of  assurance,  as   a  feoff- 
ment, or  the  like,  and  then  it  would  have  ope- 
rated as  a  forfeiture  of  the  term.     Where  ques- 
tions upon  the  validity  of  life   estates    most 
frequently  arise  is  in  the  instance  of  powers 
contained  in  marriage  settlements  and  in  wills, 
which  render  it  necessary  in  all  cases  of  that 
nature  to  scrutinize  the  instrument  by  which 
such  power  is  created,  and  then  to  see  that  all 
the  terms  prescribed  by  such  power  have  been 
What  acts  of  duly  complied  with. 
5fe  SS*  ^'       The  acts  of  a  tenant  for  life  which  will  cause 
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a  forfeiture  of  his  estate  are,  treason  and  felony,   Chaf.  vi. 
the  civil  crime  of  disclaimer,  waste,  and  making     oentr<a 
tortious  conveyances  of  the  property.     The  sub-  uSa^SSoL, 
ject  of  forfeiture  for  treason  or  felony  has  been       — 
already  discussed.     A  disclaimer  may  be  done  forfeiture  of 
by  diftclaiming  to  hold  of  the  lord,  either  ex-  ^  '■*^* 
pressly  or  impliedly;   as   by  claiming  the  re- 
version to  himself,  or  accepting  it  as  a  gift 
&om  a  stranger:  (Cru.  Dig.  tit  3,  ch.  1,  s.  38; 
Co.   Litt.  25,  b.)    But  a  forfeiture  thus  occa- 
sioned may  be  waived  by  the  subsequent  accep- 
tance of  rent  by  the  lord,  with  knowledge  of  the 
forfeiture  having  been  incurred:  (3  Leon.  271; 
Co.  Litt.  102,  a.) 

Forfeitures  by  conveying  a  larger  estate  than  Forfeitures 
the  tenant    had    in  the  premises  could   only  J^i^Sr*^* 
have  been  incurred  where  some  tortious  mode  ^Jjf *t5®"*^ 
of  assurance  was  resorted  to ;  as   a  feoffment,  Sera  eff^ted 
fine,  or  the  like,  and  not  when  some  innocent  Sode^f^S! 
mode    of   assurance,    as    a    bargain   and   sale  veyanoe. 
enrolled,  or    a    conveyance  by  way  of  lease 
and  release,  was  adopted.     Fines  are,  however, 
now  abolished  (stats.  3^4  Will.  4,  c  27  and 
74);  and  as  the  recent  enactment  of  the  8  &  9 
Vict.  c.  106,  s.  4,  deprives  all  assurances  of  a 
tortious  operation,  no  mode  of  conveyance  what- 
ever can  now  create  a  forfeiture.     But  causes  of 
forfeiture  by  tortious  conveyances  made  previ- 
ously to  that  act  still  remain  in  force,  but  will  be 
barred  at  the  end  of  twenty  years:  (3  &  4  Will.  4, 
c.  27,  ss.  2,  3.) 
But  notwithstanding  that  an  estate  for  life  will  Derivative 

,j.j,/./..°  J        estates  not 

be  destroyed  by  forfeiture,  merger,  or  surrender,  determinable 
yet  an  underlease  granted  out  of  such  estate  will  ^irow  or 
still  remain  in  force;  for  when  it  is  propounded  forfeiture  of 
that  derivative  terms  will  cease  with  the  deter-  Stotwf^*^ 
mination  of  the  estate  out  of  which  they  are 
derived,  this  must  be  understood  of  their  abso- 
lute determination  by  effluxion  of  time,  or  a  col- 
lateral determination,  as  in  the  instance  of  a  lease 
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to  A.  for  ninetj-nine  years,  if  he  shall  so  long 
live;  or  bj  a  condition  annexed  bj  the  parties 
to  the  original  estate:  (  Webb  y.  RusseU,  3  T.  R.- 
393;  2  Prest.  Convey.  135.) 

The  Statute  of  Gloucester  (6  Ed.  1,  c.  5,)  en- 
acts that  a  tenant  for  life,  or  years,  by  curtesy, 
or  in  dower,  shall  forfeit  the  thing  he  has  wasted; 
upon  the  construction  of  which  statute  it  has 
been  determined  that  the  thing  wasted  means 
the  property  upon  which  such  waste  has 
been  committed:  (2  Inst.  20;  F.  N.  B.  139.) 
Still,  in  spite  of  this  doctrine,  proceedings  for 
the  forfeiture  in  case  of  waste  have  long  since 
become  obsolete,  the  modem  remedy  being  an 
action  upon  the  case  by  the  reversioner  to  re- 
cover damages  {Gibson  v.  WeUs^  1  Bos.  &  PoIL 
290;  Harrow  School  v.  AldertoUj  2  Bos.  &  PolL 
36);  and  an  injunction  in  equity  to  restrain 
further  injury:  (Co.  Litt.  23,  b;  AbrahaU  v. 
Bubb,  2  Freem.  63,  278;  Williams  v.  Zfery, 
3  Cha.  Cas.  32;  Whitfield  y.  Bewett,  2  P.  Wms. 
242;  Clark  v.  Thorpe,  2  Ves.  233;  Robinson  y. 
Litton,  3  Atk.  211;  Hanson  y.  Gardiner,  7  Yes. 
310.)  But  a  tenant  for  life,  without  impeach- 
ment of  waste,  although  it  was  formerly  con- 
sidered that  he  was  only  exempted  from  the 
penalties  of  the  Statute  of  Gloucester  (6  E^w.  1, 
c.  6),  yet,  as  long  since  as  Lewis  Bowles^  case 
(11  Bep.  79)  was  determined,  it  was  considered 
that  the  clause,  without  impeachment  of  waste, 
gave  the  property  itself:  {Alston  v.  Alston,  2  Ves. 
265,  266.)  StiU,  for  all  this,  courts  of  equity 
will  grant  an  injunction  to  restrain  a  tenant  for 
life  from  the  commission  of  any  waste  that .  is 
likely  to  be  of  permanent  injury  to  the  inherit- 
ance: (  Vane  v.  Barnard  (Lord),  2  Vern.  738; 
Pre.  Cha.  454;  1  Ves.  625;  AbrahaU  v.  Bubb, 
2  Freem.  53;  Perroty.  Perrot,  3  Atk.  95;  Robtn- 
son  V.  Litton,  3  Atk.  210.)  The  acts  which  a 
court  of  equity  has  restrained  a  tenant  for  life, 
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Tvithout  impeachment  of  waste,  from  committing,   c^^vi. 
are,  the    cutting    down  of  ornamental   timher     Geiterat 
(Pticker  V.  Bolingbrohe,  referred  to  1  Mad.  Pr.  o*£?2Sl. 
141  ;    Packington  v.  Packingtony  3  Atk.  215;       — 
Jision  V.  AstoUy  1  Ves.  264;  (yBrien  v.  (yBrien, 
Amb.  107 ;  Strathmore  v.  BoweSy  2  Bro.  C.  C. 
88);  and  all  timber  planted  for  ornament  must 
be   so  considered  {Mohun  {Lord)  ▼.  Stanhope 
(Lord),  Rolls,  9  March  1808,  1  Mad.  Pr.  143) ; 
and  this,  even  if  planted  for  that  purpose  by  the 

tenant  for  life  himself  ( v.  Copley^  referred 

to  I  Mad.  Pr.  144.)  The  circumstance,  how- 
ever, of  timber  being  ornamental  to  the  property 
will  not  of  itself  be  sufficient  to  constitute  what 
in  the  eye  of  a  court  of  equity  is  considered 
ornamental  timber.  To  render  it  so,  it  must  be 
planted  for  that  express  purpose;  such  as  vistas, 
or  avenues,  or  trees  planted  for  the  purpose  of 
excluding  objects  from  view:  (Burgess  v.  Lambey 
16  Ves.  183;  Day  v.  Merrr/y  ib.  375;  Coffin  v. 
Cqffiny  1  Jac.  70.)  In  other  respects,  a  tenant 
for  life  unimpeachable  for  waste  may  cut  down 
timber  generally,  treating  it  in  a  husbandhke 
manner,  with  regard  to  the  beauty  of  the  place 
{Burge&s  v.  Lambey  16  Ves.  185);  still  this  will 
not  empower  him  to  cut  down  trees  that  have 
not  arrived  at  a  proper  degree  of  maturity, 
though  he  may  doubtless  thin  them  in  such  a 
manner  as  to  assist  the  growth  of  the  rest: 
{Perrot  v.  Perroty  sup,  1  Mad.  Pr.  144.)  A 
tenant  for  life,  without  impeachment  of  waste, 
may  be  restrained  from  opening  mines  or  quarries 
(  TVhitfield  V.  BeweUy  2  P.  Wms.  242;  Tracey  v. 
Here/ordy  2  Bro.  C.  C.  128);  but  not  from 
working  mines  or  quarries  already  opened : 
(Saunderis  casCy  5  Rep.  12.)  And  even  new 
pits  may  be  opened  for  the  purpose  of  working 
old  mines:  (Clavering  v.  Clavering,  3  P.  Wms. 
388.)  An  injunction  will  also  be  granted  to 
restrain   a  tenant  for  life  from  pulling  down 
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chaf^vi.  houses  (  Vane  v.  Barnard  {Lard),  2  Vem.  738), 
Generai     or  Suffering  them  to  remain  uncovered:  {Ahra- 
o^i^SL  haUy.  Bubb,  2  Freem.53.) 

—  A  tenant  in  tail,  after  possibility  of  issue  ex- 

persons  are    tluct,  is  looked  upon  in  the  same  Hght  as  a  tenant 
S'Se  wSe  ^^^  ^^®  without  impeachment  of  waste,  for  it  is 
light  as        impossible  that  under    any  circumstances   his 
uS^**  for    ^^^  gj^j^  endure  beyond  that  period :  {Bowles 
V.  Bertie,    1 1    Rep.   84 ;    AbrahaU  v.    Bvbh^ 
2  Freem.  53,  278;   WilUams  v.  Day,  2  Cha. 
Cas.  32;   WtUiams  v.  WUUams,   12  £ast,  221; 
15  Ves.  427.)     The  estate  of  a  tenant  by  the 
curtesy  is  even  more  limited  than  this,  for  he  is 
considered  as  an  ordinary  tenant  for  life,  liable 
to  impeachment  for  waste,  and  subject  to  all  the 
incidents  of  a  simple  life  estate;  as  is  also  the 
interest  of  a  tenant  in  dower:  (3  Rep.  23,  b;  Co. 
Litt.  53,  a.) 
Importance       One  of  the  most  important  points  connected 
gawCTtain-  ^^  ^^  ^^  ^£  leasehold  property  dependent  on 
^tonce  of  lives  is  to  ascertain  whether  or  not  such  lives 
were  in  existence  at  the  time  of  signing  the  con- 
tract.    Too  strict  an  inquiiy  cannot  be  made  in 
cases  of  this  description,  because,  if  any  of  the 
lives   should  happen  to  drop  after  signing  the 
contract,  and  before  its  completion,  the  loss  must 
fall  upon  the  purchaser.     In  White  v.  Ntiit  (IF. 
Wms.  61),  however.  Lord  Keeper  Wright  seems 
to  have  considered,  that  although  where  some  of 
the  lives  dropped  between  the  contract  and  the 
conveyance,  the  loss  must  be  borne  by  the  par- 
chaser,  yet  that,  if  all  the  lives  had  dropped,  it 
might  have  been  otherwise,  for  that  then,  no 
estate  being  left,  there  could  be  no  conveyance. 
In  coming  to  this  conclusion  he  seems  to  have 
lost  sight  of  the  principle  by  which  cases  of  this 
kind  are  governed,  viz.,  that  in  equity  that  which 
was  agreed  to  be  done  is  considered  as  actuallj 
performed;  for  hence  it  is  that,  as  soon  as  the 
agreement  is  signed,  the  purchaser  must  stand  bj 
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the  profit  and  loss  of  his  bargam.     If  a  person   C"^^'^- 
were  to  sign  a  contract  for  the  purchase  of  real     ^'"*^ 
property  upon  which  a  rich  mine  was  afterwards  obtervatumt, 
discovered,  he  would  be  entitled  to  the  full  benefit       — 
of  it,  and  though  the  value  of  the  estate  might  be 
thereby  increased  one  hundred  fold  the  vendor 
would  neither  be  entitled  to  rescind  the  contract 
on  that  account,  nor  to  obtain  one  penny  in  ad- 
dition to  his  purchase-money,  or  if  the  consider- 
ation for  the  purchase  was  an  annuity  for  life, 
and  before  any  portion  of  the  annuity  becomes 
payable  the  annuitant  were  to  die,  so  that  the  ven- 
dee would  have  nothing  to  pay  for  his  purchase, 
the  contract  could  not  be   rescinded  upon  that 
account:  (^Mortimer  v.    Capper^   I  Bro.  C.  C. 
156  ;  Jackson  v.  LeveVy  3  Bro.  C.  C.  306  ;  Paine 
y-  Meller^  9  Ves.   246.)      So  upon  the  same  Destruction 
principle  he  must  bear  all  intermediate  losses;  o' property 
and  therefore  if  the  property  be  overwhehned  by  ?o^?ScT„l 
an  inundation,  consumed  by  fire  (Pain  v.  Melhr,  i««<»"t^~^*- 
6  Ves.  349 ;    Ex  parte  Minor,  1 1   Ves.  562  ; 
Hunter  v.  WUson,  2  ColL  of  Decis.  66;  Atchison 
'^^  Dickson,  ib.;  Zagury  v.  Jackson,  2  Camp. 
N.  P.  C.  240),  or  swallowed  up  by  an  earth- 
quake, he  must  equally  abide  the  loss:  (Ca>ss  v. 
RvdeUy  2  Vem.  280  ;  Poole  v.  Shergold,  2  Bro. 
C.  C.  118;  Reoell  v.  Hussey,  2  Ball  &  Bea. 
280;  Harford  v.  Purrier,   1   Mad.  352.     See 
also  Minchin    v.  Nance,  4   Beav.    332,   341; 
and  see  also  Foster  v.  Deacon,   3   Mad.  394; 
Binks  V.  Lord  Rokehy,  2   Swanst.  222;   Per- 

gmm  V.    Tadman,  1   Sim.  630;  Lord 

V.  Stephens,  1  You.  &  ColL  222.)  The  same 
^e  applies  in  like  manner  to  the  dropping  of 
^ives,  such  being  one  of  the  casualties  to  wMch 
property  depending  on  lives  is  subject:  so  that 
whether  one  or  all  the  lives  die  in  the  interim 
between  the  contract  and  the  conveyance,  the 
purchaser  must  be  the  losing  party;  and  though 
a  conveyance  be  unnecessary,  he  will  not  thereby 
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Cmap.  \i.   be  released  from  the  payment  of  the  pDrchaae' 

oewrai     monej.     At  the  same  time  it  will  be  prudent  to 

^jjJJ^JJ^^  avoid  all  disputes  from  arising  upon  this  sulijec^ 

—       and  to  provide,  in  the  conditions  or  contract,  thM 

none  of  the  above  circumstances  are  in  anywiae 

to  affect  the  contract:  (see  the  form.  tit.  Agree* 

ments,  No.  VI.,  clause  7,  p.  131.) 

Operation  of      It  is  enacted  by  the  statute  of  19  Car.  2,  c.  6, 

J!*ia8tothe  *•  2,  "that  if  such  person  or  persons,  for  whoBe 

eridence  of  jife  or  lives  such  cstates  have  been,  or  shall  be 

existence  of  11     11  •I  11  1 

lives.  granted,  shall  remain  beyond  the  seas,  or  dse- 

where  absent  themselves  in  this  realm,  for  seven 
years  together,  and  no  sufficient  proof  be  made 
of  their  Uves  in  any  action  for  the  recovery  of 
such  tenements  by  the  lessors  or  reversioners^  in 
such  case  they  shall  be  accounted  dead,  and  the 
judges  shall  direct  the  jury  to  give  their  verdict 
accordingly."  Upon  the  construction  of  thiB 
section  of  the  statute,  it  has  been  holden  that  the 
fact  of  a  tenant  for  life  not  having  been  seen  or 
heard  of  for  fourteen  years  by  a  person  residing 
near  the  estate,  although  not  a  member  of  the 
family,  is  prima  facie  evidence  of  the  death  of 
the  tenant  for  Ufe:  (Doe  dem,  Lloyd  v.  Deakm, 
4  Barn.  &  Aid.  433;  and  see  Doe  dem.  Jesson  v. 
Jessofiy  6  East,  86.)  The  6th  section  of  the 
above-mentioned  statute,  however,  contains  a 
proviso,  "  that  if  any  person  or  persons  shall  be 
evicted,  and  afterwards  such  person  shall  return, 
or  shall,  on  proof  in  such  action  aforesaid,  be 
made  appear  to  be  living,  or  to  have  been  living 
at  the  time  of  eviction,  that  then  and  from 
thenceforth  the  tenant  or  tenants  who  were  ousted 
of  the  same,  his  or  their  executors,  administrators, 
or  assigns,  may  re-enter,  re-possess,  have,  hold, 
and  enjoy,  the  said  lands  or  tenements  in  his  or 
their  former  estate,  during  the  life,  or  for  so  long 
term  as  the  said  person  upon  whose  life  the  said 
estate  or  estates  depend  shall  be  living,  and  shall, 
upon  action  brought  by  them  against  the  lessors. 
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revendonerSy  tenants  in  possession,  or  other  per-  ^^"^'^^ 
sons  respectivelj,  who  since  the  said  eviction  oeMrai 
i-eceived  the  profits  of  the  said  lands  or  tenements,  cS^SaSSu. 
x«ecoTer  for  damages  the  fall  profit  thereof^  with  — 
lai^ul  interest  from  the  time  he  or  thej  were 
ousted  and  kept  out  of  the  said  lands  or  tene- 
ments; and  this  as  well  in  the  case  where  the  said 
person  upon  whose  life  .such  estate  or  estates  did 
depend,  are  or  shall  be  dead  at  the  time  of  bring- 
ing such  action  as  if  they  were  living."  Bj  the 
statute  6  Anne,  c.  18,  also  *^  any  person  claiming 
any  estate  in  remainder,  reversion,  or  expectancy, 
after  the  death  of  any  person  within  age,  married 
woman,  or  any  person  whatever,  may  apply  to 
the  Court  of  Chsjicery,  and  procure  an  order  for 
the  production  of  such  person,  and  upon  refusal, 
such  person  shall  be  taken  to  be  dead;  but  if  in 
any  action  such  person  shall  appear  to  have  been 
living,  the  party  ousted  may  re-enter  and  recover 
damages  for  the  profits  during  the  time  of  such 
ouster." 

[Estates  pur  atUre  vie^  notwithstanding  they  Estates  p«r 
may  be  limited  to  a  man  and  hid  heirs,  even  with  iiabie  to 
a  perpetual  right  of  renewal,  are  not  considered  JJJTtMy' 
in  the  light  of  estates  of  inheritance;  consequently 
neither  dower  nor  curtesy  can  possibly  arise  out 
of  them. 
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^^^^-  3.   That  Lease  is  a  Valid  Instrument. 

Rtquuitet  to  4.  As  to  Reserved  Rents. 

a^Zam.  ^'  As  to  the  Covenants. 

Pf^ctic^  In  titles  of  leasehold  property  the  first  point  to 
on  the  inves-  which  the  attention  should  be  directed,  is  to  see 
SS2S'*'  that  t^«  original  lease  is  good  and  perfect,  and 
estates  for  capable  of  creating  the  term.  In  order  to  be 
satisfied  upon  this  important  head,  it  must  be 
ascertained,  1.  That  the  lessor  had  the  power  to 
grant  the  lease.  2.  That  the  lessee  was  of  capa- 
city to  receive  the  lease.  3.  That  the  lease  itself 
is  a  valid  instrument,  containing  the  proper 
operative  words ;  a  sufficient  description  of  the 
property;  and  creates  the  duration  of  interest 
which  is  professed  to  be  granted.  4.  That  the 
reserved  rent  does  not  exceed  the. specific  amount. 
5.  That  the  lease  contains  no  burdensome  cove* 
nants,  stipulations  or  provisoes  restricting  the 
lessee  from  the  due  enjoyment  of  the  demised 
property.  And,  6.  That  the  lessee  has  done  no 
act  to  amount  to  a  surrender,  merger  or  forfei- 
ture of  his  term.  These  observations  can,  how- 
ever, only  relate  to  the  root  or  origin  of  the  term, 
for  where  there  have  been  any  mesne  assign- 
ments, wills,  under-leases  or  other  dealings  with 
the  property,  every  one  of  these  transactions 
must  be  strictly  investigated,  and  every  docu- 
ment relating  to  them  inspected.  So  where  leases 
have  been  renewed,  it  will  be  requisite  to  see 
that  the  surrenders  have  been  properly  made; 
nor  will  this  alone  suffice,  for  the  lessor^s  title 
subsequent  to  the  original  grant  of  the  term  will 
also  require  investigation,  because  any  mesne 
incumbrance  affecting  the  reversion  would  attach 
upon  the  new  lease : '  ( Coppin  v.  Femyhaugkt 
2  Bro.  C.  C.  291.)  And  where  the  contract  is 
for  the  purchase  of  renewable  leaseholds,  it  most 
be  ascertained  either  that  a  tenant-right-  of  re-  i 
newal  has  been  established  by  custom,  or  that  i 
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Jihe  leae^  creatiiig  the  term  containa  the  proper  <3haf.  vn, 
stipulations  and  covenants  for  renewal  tUqumu»to 

ntpporta 

1.  That  the  Lessor  has  Power  to  grant. 

A  purchaser  of  leasehold  property  is  as  much  ab  to  uie 
%  purchaser,  as  far  as  that  interest  extends,  as  ^^^ 
one  who  contracts  to  buy  an  estate  in  fee-simple,  ^i!J?%^_ 
and  cannot,  therefore,  be  compelled  to  complete 
his  purchase  unless  the  vendor  can  produce  such 
a  title  as  will  insure  him  the  uninterrupted  en- 
joyment of  his  term:  {'Purvis  v.  Rayer,  9  Price, 
488.;  Hodgkinsony.  Wood,  6  L.  T.  451.)  It 
will  not,  therefore,*  be  enough,  that  the  vendor 
produces  the  original  lease,  and  deduces  a  good- 
title  through  all  the  mesne  assignments;  for, 
before  he  can  compel  the  purchaser  to  a  specific 
performance  of  the  contract,  he  must  show  such 
a  title  in  the  lessor  as  would  enable  him  to  create 
^e  term.  This  question  was  for  a  long  time 
one  of  those  points  which,  though  continually 
discussed,  still  remained  undecided,  yet  it  is  now 
settled  that  a  vendor  of  a  term  cannot  compel  a 
specific  performance  unless  he  can  show  a  good 
title  in  his  lessor  (Rosewell  v.  Vaughan,  Cro. 
Jac.  196;  Lysney  v.  Selhy,  2  Lord  Raym.  1118; 
Keeeh  v.  Hall,  Doug.  21 ;  Waring  v.  Mackreth, 
11  Ves.  343;  Fielder  v.  Hooker,  2  Mer.  424; 
Purvis  V.  Bayer,  9  Price,  488;  Souter  v.  Drake, 
5  B.  &  Ad.  992),  except  in  those  cases  where 
the  purchaser  was,  at  the  time  he  entered  into 
the  contract,  aware  of  the  vendor's  inability  to 
do*8o  {SprattY,  Jeffery,  10  B.  &  C.  249);  or 
there  is  a  stipulation  that  the  purchaser  shaU  not 
require  the  lessor's  title;  but  even  then,  if  he 
oould.  show  that  the  vendor  had  not  suoh  an 
estate  or  authority  as  would  have  enabled  him  to 
grant  the  lease,  he  would  not  be  compelled  to 
fulfil  his  contract:  {Shepherd  v.  KecUley,  1  Cro. 
Mees.  &  Eos.  117.)    But  it  would  not  afford  a 
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sufficient  ground  for  rescinding  the  contract  to 
show  that  there  was  a  flaw  in  the  vendor's  title, 
consisting  of  an  unreleased  incumbrance,  which 
left  the  legal  estate  outstanding :  (Duke  v.  Bar- 
neU,  2  CoU.  337.) 

Thus  the  law  appears  to  stand  with  respect 
to  the  vendor ;  but  in  the  case  of  a  pur- 
chaser seeking  a  specific  performance,  it  stiD 
remains  undecided  whether,  although  he  maj 
rescind  the  contract  for  want  of  it,  he  has 
at  the  same  time  anj  right  to  insist  upon  the 
vendor  producing  his  lessor's  title;  and,  notwith- 
standing the  question  arose  in  one  or  two  cases 
that  came  before  Lord  Eldon,  he  could  never  be 
prevailed  upon  to  decide  the  point,  but  he  seems 
to  have  inclined  to  the  opinion  that,  in  the  ab- 
sence of  an  express  stipulation  to  the  contnuy, 
the  purchaser  had  a  right  to  call  for  the  lessor's 
title:  {White  v.  Foljambe,  11  Ves.  337;  Badr 
cUffe  V.  Warrington^  12  ib.  326;  DevercUl  v. 
Bolton,  18  ib.  505.) 

The  rules  above  laid  down  respecting  the  pro- 
duction of  the  lessor's  title  do  not  apply  to 
bishop's  leases.  This  subject  was  very  fully  and 
ably  discussed  in  the  case  of  Fane  v.  Spencer,  a 
short  report  of  which  may  be  found  in  a  note  to 
2  Mer.  Reports,  430.  In  that  case  an  objection 
was  taken  by  the  defendant,  the  purchaser  of  an 
estate  held  on  a  lease  for  lives  under  the  Bishop 
of  Bath  and  Wells,  on  the  ground  that  it  was 
not  shown  by  the  abstract,  or  otherwise,  that  the 
bishop  had  any  right  to  make  the  lease  under 
which  the  plaintiff,  the  vendor,  derived  his  title. 
The  abstract  commenced  with  a  lease  from  the 
then  bishop  in  1763,  since  which  the  title  was 
regularly  deduced  to  the  plaintiff.  There  was  no 
condition  in  the  particulars  of  sale  that  the  pur- 
chaser should  not  require,  nor  the  vendor  be 
bound  to  produce,  the  title  of  the  ground  land- 
lord.    The  Master,  on  a  reference,  reported  in 
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fftvour  of  the  title,  and  exceptions  being  taken  chap^i. 
to  the  report  on  the  above  grounds,  thej  were  BegumUi  to 
argued  at  several  timea  before  the  Vice-Chan-   ^SIS^om. 
cellor.     At  last  his  Honour  overruled  the  excep-      — 
tions,  on  the  ground  that  this  was  the  case  of  a 
bishop's  lease,  and  therefore  distinct  from  the 
question  which  arises  on  ordinary  leases,  the 
statute  prescribing  the  mode  of  granting,  and 
the  presumption  arising  from  the  use  of  the 
bishop's  seal  being  equivalent  to  that  which  is 
founded  on  admission  in  the  case  of  a  copyhold. 
And  even  in  the  case  of  an  ordinary  lease,  where 
a  party  had  previously  contracted  for  the  pur- 
chase of  the  benefit  of  an  agreement  for  the 
letting  of  a  public-house,  and  also  of  the  stock 
and  good-wUl,  and  he  entered  into  possession     • 
before  the  lease  had  been  granted,  paid  part  of 
the  purchase-money,  and  mortgaged  his  interest, 
it  was  held  that,  aB;er  this  mode  of  dealing,  he 
was  not  entitled  to  call  for  the  production  of  the 
lessor's  title,  or  for  evidence  that  the  lease  was 
made'  in  conformity  with  the  power  under  which 
it  was  granted:  {Haydon  v.  Belly  1  Bea.  642.) 

The  title  to  leasehold  property  will  not  in  all  Lewes  nnder 
cases  depend  upon  the  ownership  of  the  lessor; 
for  it  may  also  depend,  either  wholly  or  in  part, 
on  a  power  vested  in  such  lessor,  and,  in  the 
latter  instance,  the  goodness  of  the  lease  will  rest 
entirely  upon  the  v^dity  and  due  exercise  of  the 
power  under  which  it  is  created  (2  Prest.  Conv. 
135);  as,  for  example,  in  the  instance  of  leases  Leases  under 
granted  by  tenant  in  tail  under  the  stat.  32  Hen.  |^J;  2.°"** 
8,  c.  28,  which  empowers  him  to  grant  leases 
for  three  lives  or  twenty-one  years,  which  will 
be  binding  on  the  issue  in  tail,  but  not  on  those 
in  remainder  or  reversion.  Now,  in  order  to 
render  such  a  lease  valid,  the  terms  of  the  statute 
must  be  strictly  complied  with.  These  require 
that  the  lease  shall  be  made  by  indenture ;  that 
it  shall  begin  presently,  and  not  in  futuro;  and 
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^^^^'  ^^'  that  it  must  be  either  for  three  lives,  or  twenty- 
B/tvtitUa  to  one  years,  but  not  for  both ;  yet  it  may  be  for  a 
JS^faoM.   shorter  period  than  either  the  three  lives  or  the 
—       twenty-one  years,  and  would  therefore  be  good  if 
made  for  two  lives,  or  even  for  one,  or  for  fifteen, 
ten,  or  any  lesser  number  of  years  within  the 
period  prescribed    by  the  statute   (^Harris  v, 
Zouch,  1  Keb.  347;  Briers  v.  BouUon,  3  ib.  745; 
Zouch  dem,  Woolston  v.  Woolstony  2  Burr.  1 146; 
Isherwood  v.  Olknotr,  3  Mau.  &  Selw.  382);  and' 
a  power  to  grant  leases  for  lives  will  confer  an 
authority  to  grant  them  during  the  life  of  the 
survivor  {Baugh  v.  HayneSy  Cro.  Jac.  76;  AUcp 
V.  Pyney  3  Keb.  44 ;  Doe  v.  Hakombe,  7  T.  B, 
13 ;  Doe  v.  ffardwicke,  10  East,  649) ;  whidi, 
after  all,  amounts  to  nothing  more  in  fact  than 
the  power  itself  expresses;  because  for  three 
lives  generally,  or  for  three  lives  and  the  longer 
.  liver  of  them,  is  all  one ;  since  without  any  such 
expressions  it  must  have  enured  to  the  survivor: 
(Woodf.  Land,  and  Tenant,  125,  2nd  edit.) 
HowfiurieaB-      Xhis  leasing  power,  it  must  be  observeid,  is 
ia  confined     Confined  to  corporeal  hereditaments,  and  does  not 
heST*^   extend  to  tithes,  rent-chwges,  or  the  like.     The 
ments.         lands  also  must  have  been  letten  for  above  half 
the  time,  or  eleven  years   out  of  the  twenty 
(2  Blac.  Com.  319),  either  for  life,  or  years,  at 
will,  or  by  copy  of  court  roll.     And  if  there  be 
an  old  lease  in  being,  it  must  be  first  absolutely 
surrendered,  or  be  within  a  year  of  expiring. 
Another  requisite  is,  that  the  most  usual  or  cus* 
tomary  rent  for  twenty  years  be  reserved,  and 
also  that  the  lessees  be  not  made  dispunishable 
for  waste, 
wij*^^      With  respect  to  what  is  to  be  considered  as 
^e  usual      the  usual  or  customary  rent.  Lord  Holt  says  that 
cusUmary     j|.  meang  the  rent  which  was  reserved  when  the 
power  was  created  if  a  lease  were  then  in  being, 
or'that  which  was  last  reserved,  if  no  lease  was  in 
being:  (3  Cha.  Kep.  635.)    Lord  CJowper,  how- 
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ever,  suggested  that  if  lands  were  leased  once  at  chap  j^l 
a  greater,  and  twice  at  a  lesser,  rent,  he  should  Rtqttisius  to 
consider  the  rent  of  the  former  lease  to  be  the   ^SSSiecm. 
ancient  rent;  for  the  last  might  be  by  the  person       — 
-who  had  the  fee,  who  woidd  not  be  bound  to 
reserve  the  ancient  rent,  but  might  let  it  for 
nothing  if  he  pleased.     He  also  said  that  this 
role  could  not  apply  to  lands  anciently  demised, 
where  fines  had  been  taken ;  for  there  the  rents 
were  more  or  less  in  proportion  as  the  fines  were 
higher  or  lower:  (4  Coul  Dig.  192;  Watk.  Conv. 
bj  Merrifield,  365.)     The  rent,  also,  which  is 
reserved  must  be  the  rent  of  the  property  of 
which  the  lessor  is  so  seised  in  tail,  and  not  of 
that  and  any  other  kind  of  property;  for  if  a 
tenant  in  tail  reserve  an  entire  rent  upon  a  farm, 
in  which  some  leasehold  and  fee-simple  tene- 
ments are  mixed  with  the  entailed  lands,  the 
lease  will  not  be  a  valid  one  within  the  statute: 
{Bees  and  Parkin  v.  PhUp,  Wight.  69.) 

But   notwithstanding   that  leases  under  the  ^^^^J^^ 

statute  32  Hen.  8,  would  have  become  deter-  g,  hov  deter*. 

minable  by  the  failure  of  issue  inheritable  under  ™^^i«- 

the  entail,  they  are  not  to  be  considered  as  terms 

for  a  given  number  of  years  if  the  tenant  in  tail 

shall  so  long  live,  and  the  heirs  of  his  body  so 

long  continue,  but  should  be  treated  and  assigned 

as  absolute  interests,  and  in  fact  would  actually 

have  become  so  to  all  intents  and  purposes,  and 

have  been  equally  binding  and  conclusive  on  the 

remainder-men  and  reversioner,  as  on  the  tenant 

in  tail  himself  and  his  issue,  in  case  the  tenant 

in  tail  had  suffered  a  recovery  (Dy.  51,  b;  in 

marg.  Bac.  Abr.  Lease,  D.;  2  Prest.  Conv.  131); 

and  the  same  effect,  it  is  apprehended,  would 

now  be  produced  by  an  assurance  under  the  Fine 

and  Recovery  Substitution  Act  (3  &  4  Will.  4, 

c.  74),  if  such  assurance  was  capable  of  barring 

the  ulterior  limitations  to  take  effect  after  or  in 

defeasance  of  such  estate  tail:  (sects.  15,  19.) 

y3 
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CHAf.vn.       Although  a  term  granted  by  a  tenant  in  tail 

Reqmsuetto  to  commence  at  a  future  day  is  an  invalid  lease 

i^SiS^,   within  the  statute  of  32  Hen.  8,  still,  if  it  be 

—r       limited  to  commence  during  the  lifetime  of  the 

i^eV       tenant  in  tail,  it  wiU  not  only  be  personally  binding 

iSJ&r pCT-  ^^  the  lessor,  but  also  upon  his  alienee,  upon  a 

•onauj         husband  tenant  by  the  curtesy,  or  wife  tenant  in 

binding.       ^^^^  (Bedfor€Ps  case,  7  Co.  72;   Bac.  Abr. 

Lease  D.;  Dy.  46,  b;  2  Prest  Conv.  132);  and 

even  as  far  as  regards  the  issue  in  tail,  the  lease 

will  only  be  voidable,  and  not  actually  void,  and 

may  therefore  be  confirmed  by  them.     But  if  the 

term  be  limited  to  commence  after  the  death  of 

the  tenant  in  tail,  it  will  be  absolutely  void,  and 

thus  incapable  of  confirmation:  (Jones  v.  Veme^y 

Willes,  169;  Doe  v.  fFatts,  7  T.  R.  82.) 

J^j^»^der      Leases  under  the  usual  and  ordinary  powers 

poven.        of  leasing  can  only  be  made  in  pursuance  of  the 

terms  prescribed  by  the  power.     Still,  for  all 

this,  a  power  to  lease  for  lives  or  years  may  be 

weU  executed  by  a  lease,  either  absolutely  for 

certain  lives,  or  a  certain  number  of  years,  or 

conditionally  for  a  number  of  years  determinable 

on  a  life  or  lives:  {Commons  v.  MarshaUj  6  Bro. 

P.  C.  168.)     See  also,  as  I  have  just  before 

remu*ked,  where  one  was  empowered  to  make 

leases  for  the  lives  of  three  persons,  it  enabled 

him  also  to  lease  during  the  Hfe  of  the  survivor; 

yet  a  power  to  make  a  lease  for  three  lives  was 

held  not  to  be  well  executed  by  a  lease  for 

ninety-nine  years  determinable  on  three  lives; 

the  reason  of  which  was,  that  the  estate  demised 

did  not  pursue  the  terms  of  the  power,  which 

was  to  grant  a  freehold  lease,  whereas  that  which 

was  actually  demised  was  a  mere  chattel  interest 

(Paine^s  case,  8  Co.  Rep.  69,  70,  b ;  Rattle  v. 

Popham,  Str.  992;  Woodf.  Land,  and  Tenant, 

125,  4th  edit.);  nor  will  a  person  be  allowed  to 

exceed  the  extent  of  his  power ;  consequently  if 

a  person  has  a  power  to  lease  for  twenty-one 


r' 
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years,  this  does  not  authorize  him  to  lease  for  Chap.  vii. 
twenty-six,  and  if  he  were  to  do  so,  the  lease  A«9«Miae«to 
would  be  absolutely  void  at  law  (Fitz.  157 ;  Hard,   ,SStiJ 
398;  Parry  v.  Braum,  2  Freem.  171;  3  Cha.       — 
Rep.  310;  Boe  dem.  Brune  v.  PrideauXy  10  East, 
158)^  but  in  equity  it  is  only  void  as  to  the  HowHurieaM 
excess,  and  will  therefore  be  sustainable  in  that  to  excee<^i; 
court  as  an  effectual  exercise  of  the  power  forP°;*f^^ 
the  twenty-one  years:  ( tumpoeU  v.  JLeach,  AmbL  in  equity. 
740;  Commans  v.  MarshaUy  7  Bro.  P.  G.  111.) 
Yet  although  equity  will  treat  the  term  as  good 
pro  tafUOy  where  it  exceeds  in  point  of  duration 
the  limit  prescribed  by  the  power,  it  will  not 
extend  the  principle  so  fiir  as  to  support  a  lease 
which  is  void  at  law,  on  account  of  containing 
stipulations,  provisoes  or  covenants  whoUy  un- 
warranted by  the  power.     Thus,  where  a  tenant 
for  life  was  empowered  to  grant  leases  to  contain 
usual  and  reasonable  covenants,  and  a  covenant 
was  contained  in  tb6  lease  that,  in  case  the  pre- 
mises were  blown  down,  or  burnt  down,  the 
lessor  should  rebuild,  or  the  lessee  might  quit; 
the  tenant  for  life  having  died,  the  remainder- 
man brought  an  ejectment  against  the  lessee,  on 
the  ground  that  this  was  a  covenant  not  usual 
and  reasonable;  and  the  jury  on.  the  trial  having 
found  that  such  was  an  unusual  and  unheard-cf 
covenant  on  the  part  of  the  lessor,  the  lessee 
was  evicted.      The  latter  afterwards  filed  his 
bill  in   the   Court  of  Exchequer  against    the 
remainder-man  to   have   the  unusual   covenant 
struck  out  of  the  lease,  but  the  court  dismissed 
the  biU. 

It  has  sometimes  happened  that  where  a  per-  7^^^^ 
son  has  had  both  a  power  of  appointment  over,  power, 
and  also  an  interest  in,  the  property,  he  has 
granted  a  lease  for  a  term  absolute,  without  in 
any  way  referring  to  his  power.     Now  it  seems  • 
that,  in  a  case  of  this  kind,  if  his  interest  is  such 
as,  independently  of  the  power  to  enable  him  tc 
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^'"^LT"*  grant  such  a  lease,  the  tenn  will  be  held  to  pass 
BeqmtitM  to  out  of  his  interest  and  not  by  force  of  the  power. 
!3SSiUa!e.  But  if,  on  the  other  hand,  he  creates  a  tenn 
which  maj  in  point  of  duration  exceed  his  in- 
terest in  the  property,  as  in  the  instance  ci  a 
tenant  for  life,  with  a  power  to  grant  leases, 
granting  a  term  absolute  without  referring  to 
his  power,  it  would  be  ccmstrued  to  operate  as 
an  execution  of  his  power:  {Roger^s  etut^ 
1  Ventr.  228,  cited ;  Leicester's  {Earl  of)  com, 
ib.  278;  Thondmson  v.  Dighton,  10  Mod.  31; 
Campbell  v.  Leach^  Amb.  740.)  Yet  if  a  persm 
has  both  a  power  and  an  interest  over  different 
estates,  and  reciting  his  power  over  one  of  tiie 
estates,  he  executes  it  in  a  formal  manner,  and 
then  merely  recites  that  be  is  seised  in  fee  as  to 
the  other  estate,  without  in  any  way  referring 
to  his  power,  and  conveys  accordingly,  the  fonner 
estate  would  of  course  pass  by  force  of  his  power; 
but  the  latter  would  pass  out  of  his  interest, 
because  there  is  no  apparent  intention  to  execute 
the  power  as  to  that  portion  of  his  property: 
(MaundreU  v.  Maundrell,  7  Yes.  567;  10  ib. 
246 1  Roe  dem.  Berkeley  v.  Archbishop  of  York, 
6  East,  86;  Boughton  v.  Sandelanels,  3  Taunt. 
342;  see  also  Adney  v.  Field,  AmbL  664.) 

S^uSft^uT  '  ^*  ^*^  ^®^  decided  that  a  general  power  of 
leases  in  leasing,  without  expressing  that  the  leases  shall 
powession.     ^  ^^^  j^  posscssion,  Will  not  authorize  the 

granting   a  lease    in   reversion  or  in  fuiuro: 

{Suffolk  {Countess  of)  v.  Wroth,  Cro.  Eliz.  5; 

Skecomb  v.  Hawkins,  Cro.  Jac.  318 ;    Opie  v. 

TTiomasins,  1  Lev.  267;  Bucks  v.  Antrim,  Sid. 

101;  Doe  v.  Cavan  {Lady),  5  T.  R.  567;  Doe 
dem,  Allen  r.  Calvert,  2  East,  367;  Bowes  v. 

Waterworks  Company,  3  Madd.  375.)     But  a 
lease  to  commence  &om  the  date,  or  liie  day  of 
'  the  date,  will  be  considered  as  a  lease  in  posses- 
sion :    ( Clayton's  case,  5   Rep.   1 ;   Higham  v. 
Coles,  2  RoU.  Abr.  251 ;  Pujgh  v.  Leeds  {Buke 
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of\  Cow.  714.)  In  several  cases,  also,  in  which  Cha>.  vn. 
tiie  subject  has  been  discussed,  the  judges  have  Rtquituei  to 
expressed  an  opinion,  that  if  there  be  a  power  to  i!miln$e. 
grant  leases  generallj,  a  concurrent  lease  to  com-  — 
mence  immediatelj  will  be  valid,  provided  the 
estates  for  life  or  years  limited  in  all  the  leases 
do  not  exceed  the  number  of  lives  or  jears 
allowed  bj  the  power,  although  the  lands  are 
then  held  under  an  existing  lease  made  either 
by  a  former  proprietor  or  the  person  making 
such  lease:  (Berry  v.  Richy  Hard.  412;  Read  v. 
Ncuh^  1  Leon.  147;  Goodtitle  v.  Funucan^  Doug. 
565,)  Still,  notwithstanding  the  dicta  above 
mentioned,  the  actual  point  does  not  appear  to 
have  been  ever  determined,  and  it  appears,  to 
say  the'ieast  of  it,  to  be  exceedingly  doubtful,  if 
the  question  should  again  arise,  whether  the  con- 
current lease  would  be  supported.  Yet,  however 
doubtful  this  point  maj  be,  it  appears  that  if  the 
lessor  were  to  grant  a  second  lease  to  the  former 
lessee,  in  such  case  the  acceptance  of  the  second 
lease  would  operate  as  a  surrender  of  the  first, 
and  then  the  second  would  take  effect  as  a  lease 
in  possession,  and  not  as  one  concurrent  with  the 
pre-existing  term;  and  if  the  old  lease  should  be 
surrendered,  there  can  be  no  doubt  but  that  a 
fresh  lease  might  then  be  granted  to  take  effect  in 
possession. 

In  order  to  restrain  a  tenant  for  life  from  what  wiu  be 
leasing  the  mansion-house  and  grounds  usually  ^^eroit 
occupied  bj  the  proprietors  of  the  estates,  it  is  a  terms  usually 
common  practice,  both  in  wills  and  marriage  ^^^°* 
settlements,  to  restrict  the  power  of  leasing  to 
such  lands  as  hav^e  been   usuallj  demised  or 
letten,  upon  which  a  question  frequently  arises 
as   to  what  is  to  be  construed  as  the  true  and 
literal  meaning  of  those  terms.     It  seems,  how- 
ever, that  they  will  comprehend  every  species  of 
demise,  whether  it  be  at  will,  from  yeu*  to  year, 
or  for  years  or  lives,  or  whether  it  has  been 
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Chap,  vn.  granted  by  parol  or  by  deed,  by  copy  of  court- 
ReqvuUea  to  roll,  coYenant  to  stand  seised,  or  by  any  other 
^^ZoM.  mode  of  assurance:  (Co.  Litt:  44,  b;  Baugh  v. 
—  HayneSy  Cro.  Jac.  76;  Right  y.  Tham(i8y  1  BlacL 
446;  S.  C.  3  Bur.  1441.)  Lands  which  have 
been  demised  twice  have  been  considered  as 
lands  usually  let  (1  Roll  Abr.  261,  pi.  U,  12; 
Vaugh.  33),  but  not  those  which  have  been  only 
once  demised:  (4  Boll.  Abr.  262,  pi.  13.)  And 
even  where  lands  have  been  demised  many  years 
ago,  but  have  not  been  recently  let,  as  within  the 
space  of  the  last  twenty  years  or  upwards,  they 
will  not  be  considered  as  coming  under  the 
description  of  lands  usually  demised :  (  Tristram 
V.  Bcdtinglass  {Lady\  Yaugh.  31 ;  2  Freem.  23.) 
In  investigating  titles  of  leases,  where  the  title 
depends  upon  a  question  of  this  kind,  it  veill  be 
necessary  to  ascertain  by  old  leases,  or  other 
satisfactory  evidence,  that  the  lands  have  been 
usually  demised  previously  to  the  granting  of 
the  lease ;  for  unless  this  can  be  shown,  the  title 
will  be  clearly  unmarketable. 
What  wiu  be      What  is  to  be  considered  as  the  best  rent, 

considered  as      . . ,  •       .  i_  •  x*  ^.i.   j.  a.  •  i        • 

the  best  rent,  withm  the  meamng  of  that  term  in  a  leasing 
power,  is  often  a  perplexing  and  yet  most  im- 
portant question,  for  upon  this  the  lease  must 
often  be  supported  or  fall  to  the  ground:  (  Wright 
V.  Spiithy  5  Esp.  N.  P.  C.  203.)  The  proper 
construction,  however,  seems  to  be,  that  where 
the  power  is  so  restricted,  it  means  the  best  rack- 
rent  that  can  reasonably  be  obtained  by  a  land- 
lord, at  the  same  time  taking  into  consideration 
all  the  requisites  of  a  good  tenant  who  will  ma- 
nage the  estate  in  a  husbandlike  manner:  {Doe 
dem,  Lawton  v.  Radcl^ey  10  East,  278;  Queens- 
bury  Leases  case,  5  Dow.  343 ;  1  Bligh,  427; 
Selsey  {Lord)  v.  Rhodes,  2  Sim.  &  Stu.  41.) 
There  is  but  one  criterion  *  which  our  courts 
always  attend  to  as  a  leading  test  in  discus- 
sing  the  question  whether   the  best   rent  has 
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been  got  or  not,  and  that  is,  whether  the  man  who  ^^''^^^ 
makes  the  lease  has  got  as  much  for  others  as  he  s^quisuetto 
has  for  himself;  for,  if  he  has  got  more  for  him-  i^EiSm. 
self  than  for  others,  it  wiU  afford  decisive  evidence  — 
against  him:  (Per  Lord  Eldon,  1  Bligh,  247.) 
If,  therefore,  a  fine  be  taken  upon  granting  the 
lease,  it  must,  for  the  very  reason  just  laid  down, 
avoid  the  lease,  because,  however  considerable 
the  rent  may  be,  it  might  have  been  greater  if 
the  fine  had  not  been  received,  and  which  at  anj 
rate  gives  more  to  the  party  taking  it  than  the 
rent,  which  is  all  that  those  coming  after  him 
will  be  entitled  to  receive.  It  has,  however, 
been  held  that  a  covenant  by  the  tenant  to  repair 
and  to  improve,  or  expend  money  for  that  pur- 
pose, though  it  may  have  the  effect  of  lessening 
the  actual  amount  of  rent,  still,  as  the  property 
will  receive  a  corresponding  advantage,  it  will 
not  invalidate  the  lease:  {Shannon  v.  Bradstreet, 
1  Sch.  &  Lef.  62;  Doe  dem.  Bettison,  12  East, 
305;  Coxe  v.  Davy,  13  ib.  118.) 

With  respect  to  the  time  at  which  the  reserved  '^•j** 
rent  should  be  made  payable,  it  seems  that  where  should  be 
the  power  requires  the  rent  to  be  made  payable  ™  ^^  p^' 
yearly,  this  will  not  restrict  the  lessor  from  mak- 
ing it  payable  half-yearly,  or  quarterly :  (Caiwp- 
beUY,  Lea^h,  Ambl.  740;  Doe  v.  Wilson^  5  B.  & 
Aid.  363.)    But  the  rent  cannot  be  made  pay- 
able after  the  appointed  day. 

In  leasins  powers  it  is  usual  to  direct  that  the  Proviaoesfor 
leases  shall  contain  a  covenant  on  the  part  of  the  ^' 
lessee  for  payment  of  the  rent,  and  also  a  proviso 
for  re-entry  in  case  of  his  default  in  so  doing 
within  a  stipulated  number  of  days  after  it  shall 
have  become  payable.  In  certain  instances,  how- 
ever, the  clause  of  re-entry  has  been  stated  gene- 
rally, upon  which  a  question  has  been  raised  as 
to  whether  the  proviso  for  re-entry  in  the  lease 
should  not  be  made  immediate  upon  nonpayment 
of  the  rent  at  the  appointed  days  of  payment, 
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and  whether,  if  the  time  be  extended  to  the  usual 
period  of  twenty  -one  days,  it  would  not  invalidate 
the  lease  on  account  of  its  not  having  pursued 
the  terms  of  the  power.  But  whatever  doubts 
may  have  once  existed,  it  seems  at  last  to  be 
settled  that  a  reasonable  time  may  be  inserted 
without  infringing  upon  the  requisitions  of  the 
power,  and  although  the  Court  of  Exchequer  not 
long  since  held  that  where  a  power  required  a 
proviso  for  re-entry  on  nonpayment  of  the  rent 
generally,  the  power  was  not  well  pursued  by  a 
proviso  for  re-entry,  if  the  rent  was  in  arrear  for 
fifteen  days  {Doe  dem,  Jersey  v.  Smithy  2  Bro. 
h  Bing.  473),  the  House  of  Lords  reversed  the 
decision,  and  held  that  the  power  was  well  exe- 
cuted: (2  Bligh,  290;  see  also  Doe  v.  WUson^  6 
B.  &  Aid.  363.) 

It  is  also  usual  to  insert  in  leasing  powers  that 
the  lessee  shaU  not  be  made  dispunishable  for 
waste.  Under  this  clause  a  lessor  cannot  em- 
power the  lessee  to  work  unopened  mines,  but  he 
may  authorize  him  to  work  those  already  open, 
and  in  due  course  of  working.  Neither  will  it 
authorize  the  lessor  to  permit  the  lessee  to  puQ 
down  buildings,  or  in  fact  to  do  any-  of  those  acts 
which  the  law  considers  as  waste,  and  which  acts, 
in  themselves  apparently  trivial,  may  sometimes 
constitute  waste,  for  even  destroying  a  border  of 
box  appears  to  have  been  so  considered:  {JEmp^ 
son  V.  Soden,  4  B.  &  Ad.  655;  1  Nev.  &  Msui. 
720.)  In  the  case  of  a  power  to  grant  building 
leases,  a  greater  degree  of  latitude  will  be  allowed, 
and  therefore,  although  in  other  leases  a  lessee, 
liable  to  impeachment  of  waste,  would  not  be 
authorized  to  pull  down  buildings,  yet  in  a  build- 
ing lease  the  main  object  of  the  power  could  not 
be  carried  into  efiect,  unless  the  lessee  could  pull 
down  the  old  buildings  to  make  way  for  the  new 
ones:  (Jones  v.  Vemeyy  Willes,  169.) 

Another  common    stipulation  annexed   to  a 
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K>wer  of  leasing  is  that  the  lessee  shall  execute  ^^•^^- 
I  counterpart,  and  where  this  occurs,  the  va-  sefuuuetto 
iidit J  of  the  lease  itself  will  depend  upon  this   ^MiLi, 
condition  being  complied  with.    This  can  usually  ghau^icute 
t>e   shown  by  a  memorandum  indorsed  on  the  counterpart. 
lease,  which,  if  signed  by  the  lessor,  will  afford 
sufficient  evidence  of  that  &ct.     But  in  case  this 
has  not  been  done,  the  counterpart  itself  must  be 
produced. 

Where  the  terms  of  a  power  are  duly  complied  JSebeSe^^ 
with,  it  is  no  objection  that  the  lease  is  granted  ficiaUy  under 
in  trust  for  the  lessor  himself,  for  that  is  a  ques-  ^^^ 
tion  merely  between  the  parties:   {Wilson   v. 
SeweU,  1  W.  Black.  617,  624;  Tat/lor  v.  Horde, 
1  Burr.  60.) 

There  are  certain  cases  in  which  a  court  of  Eouitabie 
equity  will  relieve  a  defective  execution  of  a  J^werhif* 
power  of  leasing,  where  the  terms  of  the  power  *»«o  ^y 
have  not,  through  some  inadvertence,  been  com- 
plied  with.     Hence,  under  a  power  to  grant 
leases  in  possession,  equity  will  relieve  where  a 
former  lease  is  abandonee^  although  not  actually 
surrendered;  as  it  also  will  where  there  is  merely 
a  defect  in  the  mode  of  execution,  as  where  the 
instrument  i^  only   attested  by  two  witnesses, 
the  power  requiring  three,  or  where  it  is  only 
under-  the    hand  when   it  ought  to  be  under 
the  hand  and  seal  of  the  party;  or  where  the 
donee  of  the  power  has  contracted  to  grant  a 
lease,  but  died  before  completing  it  {Shannon  v. 
Bradstreet,  1  Sel.  &  Lef.  52;  Doe  v.  PTellery  7 
T.  B.  478);  because  in  none  of  these  cases  is 
there  any  fraud  on    the    remainder*man,   but 
merely  an  oversight  of  some  prescribed  formality.. 
But  where  the  interests  of  the  remainder-man 
are  in  anywise  prejudiced,  as  where  the  power 
is  to  grant  leases  in  possession,  and  the  donee 
grants  reversionary  leases;  or  where  the  power 
is  to  be  restricted  to  such  premises  as  have  been 
usually  demised,  and  the  lease  comprises  lands 
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^^^-^iT^  that  have  not  been  so  demised,  or  where  the  best 
RtqmiUnto  rent  is  to  be  reserved,  and  this  is  not  done,  or 
ZSuiSam.   where  the  power  directs  that  the  leases   shall 
—       contain  a  covenant  for  the  payment  of  rent^  with 
a  clause  of  re-entry  in  default  thereof;  or  that 
the  lessee  shall  not  be  made  dispunishable  for 
waste,  and  that  he  shall  execute  a  counterpart, 
and  all,  any,  or  either  of  these  clauses  are  omit* 
ted  in  the  lease,  such  acts  or  omissions  will  be 
viewed  as  a  fraud  on  the  remainder-man,  and 
such  an  invasion  of  his  rights  and  interests  as  to 
repel  all  claim  to  equitable  interference  in  aid  of 
the  defective  execution  of  the  power:  (^Temple y. 
BaUinglass,  Finch,  275;  Doe  dem.  Ellis  v.  Sand' 
ham,  1  T.  R.  705.)    And  where  a  lease  is  void 
under  a  power,  no  subsequent  acceptance  of  rent 
can  make  it  good  or  render  that  valid  which  was 
actually  void  ab  inUio:  {Jones  v.  Farn^y,  Willes, 
169;  Doe  v.  FTatts,  7  T.  R.  82.) 
Sat'laTia       Some  important  alterations  in  the  law  with 
Vict.  c.  s«>    respect  to  defective  leases,  have  been  effected  by 
dS^otire       **^®  recent  stat.  12  &  13  Vict,  c  26,  which,  after 
leases.         reciting  that,  through  mistakes  or  inadvertence  on 
the  part  of  persons  granting  leases,  and  through 
ignorance,  on  the  part  of  lessees,of  the  titles  of  per- 
sons from  whom  leases  are  accepted,  leases  granted 
by  persons  having  valid  powers  of .  leasing  are 
frequently  invalid  as  against  the  successors  in 
estate  of  such  persons,  by  reason  of  the  non- 
observance  or  omission  of  some  condition  or  re- 
striction, or  by  reason  of  some  deviation  from 
the  terms   of    such  powers  ;  and    that  leases 
granted  in  the  intended  exercise  of  such  power 
are  sometimes  invalid  as  against  the  successors 
in  estate  of  th^  persons  granting  the  same,  by 
reason  that,  at  the  time  of  granting  the  same,  the 
person   granting  the  lease   could  not   lawfully 
-  grant  such  lease,  although  at  a  subsequent  time, 
and  during  the  continuance  of  his  estate  in  the 
hereditaments  comprised  in  such  lease,  he  might 
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have  granted  the  same  in  the  lawful  exercise  of 
such  power  ;    and  that  it  was  expedient'  that  B^guiMtutto 
provision  should  be  made  for  granting  relief  in   ^SSSimh, 
the  eases  aforesaid,  in  the  manner  hereinafter      — 
mentioned,  enacts,  that  in  construing  this  act 
-vrords  importing  the  singular  number  shall  in- 
clude the  plural  number,  and  words  importing 
the  plural  number  shall  include  the  singular  num- 
ber, and  words  importing  males  shall  extend  to 
females,  and  the  word  *' person''  shall  include 
corporations  aggr^ate  or  sole,  unless  in  any  of 
the  cases  aforesaid  there  be  something  in  the 
context  repugnant  to  such  construction. 

That  where  in  the  intended  exercise  of  anj  Leases  in- 
such  power  of  leasing  as  aforesaid,  whether  de-  todeviati^ 
rived  under  an  act  of  Parliament,  or  any  instru-  ^^  te™» 
ment  lawfully  creating  such  power,  a  lease  has  to  be  darned 
been,  or  shall  hereafter  be  granted,  that  is,  by  "^^^f^^ 
reason  of  the  nonobservance  or  omission  of  some  such  leases 
condition  or  restriction,  or  by  reason  of  any  other  Jive  ^n 
deviation  from  the  terms  of  such  power,  invalid,  gj^*^®^ 
as  against  the  person  entitled,  after  the  deter- power:  (8.3.) 
mination  of  the  interest  of  the  person  granting 
such  lease,  to  the  reversion,  or  against  other  the 
person,  who,  subject  to  any  lease  lawfully  granted 
under  such  power,  would  haveJ  been  entitled  to 
the  hereditaments  comprised  in  such  lease,  such 
lease,  in  case  the  same  had  been  made  bonafide^ 
and  the  lessee  named  therein,  his  heirs,  execu- 
tors, administrators  or  assigns  (as  the  case  may 
require)  have  entered  thereunder,  shall  be  con- 
sidered in  equity  as  a  contract  for  a  grant  at  the 
request  of  the  lessee,  his  executors,  administra- 
tors or  assigns  (as  the  case  may  require)  of  a 
valid  lease  under  such  power,  to  the  like  purport 
and  effect  as  such  invalid  lease  as  aforesaid,  save 
so  far  as  any  variation  may  be  necessary  in  order 
to  comply  with  the  terms  of  such  power :  and  aU  ' 
persons  who  would  have  been  bound  by  a  lease 
lawfully  granted  under  such  power,   shall  be 
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'^!!!_  '  bound  in  equity  by  such  contract;  but  with  a 
*2Jj^'«*  proviso,  that  no  lessee  under  any  such  invalid 
toMieam,  lease  as  aforesaid,  his  heirs,  executors,  adminis- 
Pj^j^j^  trators,  or  assigns,  shall  be  entitled,  by  virtue  of 
Inhere  any  ^uch  equitable  contract  ^  as  aforesaid,  to  ob- 
^^rakmer  tain  any  variation  of  such  lease,  where  the  per- 
^^J^Jf  *°  sons  who  would  have  been  bound  by  such  con- 
es, s.)  '      tract  are  willing  to  confirm  such  lease  without 

variation:  (sect.  2.) 
Aoeeptenoe        That  the  acceptance  of  rent  under  any  such 
^^^^^^  invalid  lease  as  aforesaid  shall,  as  against  the 
^»fl™-     person  so  accepting  the  same,  be  deemed  a  coo- 

firmation  of  such  lease:  (sect  3.) 
Leasefl  That  where  a  lease  granted  in  the  intended 

^jjM  »t  the  exercise  of  any  such  power  of  leading  as  afore- 
granting  said  is  invalid  by  reason  that,  at  the  time  of  the 
become  nSid  granting  thereof,  the  person  granting  the  same 
tftiwjprantor  could  not  lawfully  grant  such  lease,  but  the 
the  owner,  estate  of  the  persons  in  the  hereditaments  com- 
toe  when^*  prised  in  such  lease  ^hall  have  continued  after 
gej^ght  the  time  when  such  or  the  Hke  lease  might  have 
grantracha  been  granted  by  him  in  the  lawful  exercise  of 
lease :  (s.  4.)  g^jj^  power,  then,  and  in  every  such  case,  such 

lease  shall  take  effect  and  be  as  valid  as  if  the 
same  had  been  granted  at  such  last-mentioned 
time;  and  all  the  provisions  herein  contained 
shall  apply  to  every  such  lease:  (sect.  4.) 
What  shau        That  when  a  valid  power  of  leasing  is  vested 
SSSbSdJd  in,  or  may  be  exercised  by  a  person  granting  a 
exercise  of    lease,  and  such  lease  (by  the  determination  of 
(8^0  *^®  estate  or  interest  of  such  person,  or  other- 

wise) cannot  have  effect  or  continuance  accord- 
ing to  the  terms  thereof,  independently  of  such 
power,  such  lease  shall,  for  the  purposes  of  this 
act,  be  deemed  to  be  granted  in  the  intended 
exercise  of  such  power,  although  such  power  be 
not  referred  to  in  such  lease :  (sect.  5.) 
riihtoo?^   .     It  is,  however,  provided  that  nothing  in  this 
lessees  under  act  shall  extend  to  take  away  any  right  of  action, 
STtitt? Mid  or  other  right  or  remedy  to  which,  but  for  the 
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passing  of  this  act,  the  lessee  named  in  any  such  CeAP^jm. 
lease  as  aforesaid,  his  heirs,  executors,  adminis-  Saquuiutto 
trators  or   assigns,  would  or  might  have  heen   J2wfeoje. 
entitled,  under  or  by  virtue  of  any  covenant  for      — 
title  or  quiet  enjoyment,  contained  in  such  lease  enjoyment, 
on  the  part  of  the  person  granting  the  same,  or  JSjJrt  rfgh^ 
to  prejudice  or  take  away  any  right  of  entry  or  of  re-entry 
remedy,  or  other  right  or  remedy  to  which,  but  corenant. 
for  the  passing  of  this  act,  the  person  granting 
Bach  lease,  his  heirs,  executors,  administrators  or 
assigns,  or  other  the  person  for  the  time  being 
entitled  to  the  reversion  expectant  on  the  deter- 
mination of  such  lease  would  or  might  have  been 
entitled  to  for  or  by  reason  of  any  breach  of  the 
covenants,  conditions  or  provisoes  contained  in 
such  lease,  and  on  the  part  of  the  lessee,  his 
heirs,  executors,  administrators  or  assigns  to  be 
observed  and  performed. 

It  is  also  further  provided  that  this  act  shall  ^^  "J*  *** 

_  _  *       ,  1     •     .•     1  extend  to 

not  extend  to  any  lease  by  an  ecclesiastical  cor-  certain 
poration  or  spiritual  person,  or  to  any  lease  of  ^•*'^ 
the  possessions  of  any  college,  hospital,  or  chari- 
table foundation,  or  to  any  lease  where,  before 
the  passing  of  this  act,  the  hereditaments  com- 
prised in  such  lease  have  been  surrendered  or 
relinquished,  or  recovered  adversely  by  reason  of 
the  invaKdity  thereof,  or  there  has  been  any 
judgment  or  decree  in  any  action  or  suit  con- 
cerning the  validity  of  such  lease,  and  shall  not  Fending 
affect  or  prejudice  any  action  or  suit  already  JJ*iJ°**' 
commenced  and  now  pending  in  any  court  of  law  prejudiced. 
or  equity,  but  every  such  action* and  suit  may  be 
proceeded  with,  and  such  relief  had  therein,  as 
if  this  act  had  not  passed. 

A  mortgagee,  unless  in  pursuance  of  a  leasing  Mortgagee 
power  conferred  upon  him,  cannot  make  a  lease  mortgagor, 
so  as  to  be  binding  on  the  equity  of  redemption: 
(JffungerfordY,  Clay^  9  Mod.  1.)     Indeed,  if  it 
were  otherwise,  it  would  be  in  the  power  of  a 
mortgagee  to  debar  the  mortgagor  of  his  benefit 
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Chap.  VII.  ^f  redemption,  by  granting  long  leases  upon  fines; 
ReqitMtet  to  added  to  which,  the  mortgagor,  on  paying  off 
^JSSfeoM.  tt®  mortgage,  would  have  no  legal  remedy fw 
—  the  recovery  of  the  rent  accrued  due  before  the 
reconveyance  to  him;  for,  until  then,  he  is  neither 
party  to  the  lease  nor  to  the  estate  {Keech  v. 
HaU^  Doug.  22);  and  thus  it  is  that,  where  a 
defendant  has  not  obtained  possession  under  the 
plaintiff  the  latter  can  only  recover  rent  from 
the  time  he  has  the  legal  estate  in  him,  although 
he  may  have  had  the  equitable  long  before:  [CMr 
V.  Carpenter^  3  Camp.  N.  P.  C.  13.)  Neither  can 
a  mortgagor  grant  a  lease  that  will  be  binding 
on  the  mortgagee;  for  all  leases  or  other  interests 
in  land  created  by  the  mortgagor  subsequently  to 
the  mortgage  are  absolutely  void  as  against  the 
mortgagee,  who  may  treat  the  tenants  under  such 
leases,  or  persons  claiming  such  interests,  as  tres- 
passers, disseisors,  and  wrongdoers:  {Keech  v. 
Hall,  Doug.  21.)  But  such  leases  will  never- 
theless be  conclusive  as  against  the  mortgagor 
himself,  who  granted  them,  and  will  be  bindmg 
on  his  equity  of  redemption:  (2  Com.  Dig.  107.) 

2.   Capacity  of  Lessee  to  receive. 

AU  pCTsons        All  persons  capable  of  becoming  purchasers  of 
becoming     real  cstates  are  capable  of  holding  leasehold  pro- 
5?r^fSte  P®^y  5  *  subject  which  has  already  been  folly 
may  hold      treated  of  in  a  preceding  part  of  the  present 
^^^^.      work  (see  ante,  p.  229,  et  seq,\  arid  to  which  I 
Aliens.         must  beg  to  refer  my  readers.     An  alien  friend,* 
though  incapable  of  holding  landed  property  ol 
any  description  in  this  country,  may  neverth^ess 
hold  a  house  for  the  purpose  of  trade  and  mer- 
chandise; and,  from  the  remark  in  Blackstone 
(vol.  2,  p.  93),  it  might  also  be  inferred  that  he 
may  hold  a  lease  for  that  purpose.     By  the  sta- 
tute 32  Hen.  8,  c.  16,  s.  13,  all  leases  of  any 
dwelling-house  or  shop  within  this  realm  made 
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to  aUens  are  declared  void  (Jevons  v.  Hdrridge,  Chaf.  vn. 
1  Saund.  Bep.  56;  Lapierre  y.  Mcintosh,  1  Per.  RtquMuao 
&  Dav.  629.)     For  the  convenience  of  trade,    ^SSto^^, 
however,  an  alien  was  permitted  to  hire  a  house       — 
for  that  purpose,  and  to  occupy  it  at  will  (i\'tt- 
mgton  v.  Peach,  2  Show.  135),  and  a  possession 
under  this  permissive  occupation,  if  of  a  tene- 
ment of  10/.  a  year,  has  been  held  to  confer  an 
interest  which  enables  him  to  gain  a  settlement 
by  the  provision  of  the  legislature:    (Rex  v. 
Eastbourne,  4  East,   107  ;    Woodf.  Land,  and 
Tenant,  38,  4th  edit.)    It  has  also  been  decided, 
that  the  statute,  32  Hen.  8,  c.  16,  did  not  extend 
to  an  assignment  of  a  lease  to  an  alien;  foi*  if  it 
were  otherwise,  the  lessor,  without  any  fault  of 
his  own,  would   lose  his  remedy  against  the 
assignee:  {WooUon  v.  Steffenoni,  12  Mees.  & 
Wels.  129.) 

And  now  by  the  recent  enactment,  7  &  8  Vict,  operation 
c  66,  and  which  received  the  royal  assent  on  IJ'^*J*yj^ 
the  16th  of  August,  1 844,  it  is  provided  (sect.  5)  c.  66.  with' 
that  every  alien  then  residing  in  any  part  of  ^a^***' 
Ae  United  Kingdom,  and  being  the  subject  of  g^nted  to 

a  friendly  state,  may,  by  grant,  lease,  demise,  as- 
signment, bequest,  representation,  or  otherwise, 
ts^e  and  hold  any  lands,  houses,  or  other  tene- 
Bients  for  the  purpose  of  residence  or  of  occupa- 
tion, by  him  or  her,  or  his  or  her  servants,  for  the 
pvu^se  of  any  business,  trade,  or  manufacture, 
tor  any  term  of  years,  not  exceeding  twenty-one 
:  years,  as  fully,  and  with  the  same  rights,  reme- 
■  dies,  exemptions,  and  pri\ileges,  except  the  right 
I  to  vote  at  elections  for  members  of  Parliament, 
as  if  he  were  a  natural  born  subject  of  the  United . 
Eojgdom.  But  alien  enemies  cannot  hold  leases 
I  either  for  the  purpose  of  commerce  or  habitation: 
;  (Co.  Litt.  26;  Calvin* s  case,  7  Co.  17,  a;  Wing. 
Max.  10;  1  Black.  Com.  372;  Anon,  Ow.  45.) 

Under  the  act  of  7  &  8  Vict.  c.  66,  an  alien  whether 
luisband  may  take  in  right  of  his  wife  for  resi-  ^bond  can 
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chaf.  vn.  dence,  occupation,  or  business,  a  term  not  ei- 

Reqtti$ite$  to  cecding  twentj-one  years;  but  whether  a  term 

;;g5^    generaUy,  of  which  a  woman  is  possessed,  wiD, 

takeTteaae  ^°  ^®'  marriage  with  an  aHen,  paas  to  her 
in  right  of  husband,  does  not  appear  to  be  jet  settled: 
his  wife.        (^Theobald  v.  Duffoy,9  Mod.  101,  104;  and  see 

1  Piatt  Leases,  533.) 
OntiawB.  Outlaws  may  be  lessees  (Knowles  v.  Powell^ 

MOS..237;  S.  C.  Ow.  1 16;  Shep.  Touch.  235),  but 
their  leases  for  chattel  interests  as  forfeited  to 
the  crown,  whether  the  outlawry  be  incurred  in 
a  civil  or  a  criminal  case  (9  Hen.  6,  c.  21 ;  Pom 
V.  Teap,  1  Salk.  109;  Reedy.  Ward,  1  Lev.  8; 
S.  C.  1  Sid.  150;  1  Keb.  66,  548;  Brittany, 
Cole,  1  Salk.  395;  Rol.  Ab.  Utlagare,  B.  pL  1, 2; 
Com.  Dig-  Utlagary,  D.  2);  but  their  ireehold 
leases  are  not  forfeited  by  an  outlawry  in  a  civfl 
action  (2  Roll.  Abr.  807,  430;  Com.  Dig.  Ut- 
lagary, D.  3),  unless  the  immediate  reversioii 
should  happen  to  be  in  the  crown,  in  which  case  the 
lease  would  become  merged;  but>  the  outlaw,  in 
case  the  outlawry  was  reversed,  would  be  entitled 
to  have  his  term  restored,  notwithstanding  it  maj 
have  been  sold  during  his  outlawry:  {Knowles  v. 
Powell,  Mos.  237;  JS^re  v.  Woodfine,  Cro.  Eliz. 
278;  S.  C.  1  Anders.  277;  T.  Jones,  101;  Peytm 
y,  Aycliffe,  2  Vern.  312;  Com.  Dig.  Utlagary, 
C.  5  ;  President  and  Scholars  of  St.  John's 
College,  Oxford,  v.  Murcott,  7  Tr.  259,  264.) 
And  if  the  outlaw,  pending  the  outlawry,  assign 
his  term  to  another,  the  assignee  may,  after  tibe 
Leases whioh  reversal,  maintain  an  action  for  the  profits  ac- 
tSc^to*  cruing  in  the  interval  between  the  assignment 
their  repre-  •  and  the  reversal:  ( OgneWs  case,  Cro.  Eliz.  ^70; 
character  as  1  Piatt  Leases,  535.) 
wecutors,         Leascs  which  an  outlaw  takes  in  his  represen- 

ilEC.,  are  not  ,  r      ^ 

forieited  by  tative  character  as  an  executor  are  not  forfeited 

^tilwry.  on  his  outlawry. 

Attainted  Persons  attainted  of  treason  or  felony  may  be 

persons.  lessees ;  but  their  leases  are  forfeitable  to  the 
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tsrown  upon  office  found  :    (Shep.  Touch.  235  ;  Chat,  vn. 

Co.  Liitt.  26.)  RequitUetlto 

Persons  of  unsound  mind  are,  as  we   have   i^aSue, 
already  noticed,  incapable  of  making  any  effectual       — . 
dispositionof  their  property  (see  an^«,  p.  IS^etseq,)*,  unwond 
but  this  does  not  preclude  them   from  taking  "**"*• 
leases  for  their  own  benefit:  (Co.  Litt.  26.)    And 
by  the  statute  11  Geo.  4  h  1  Will.  4,  c.  S6,  it  is 
enacted,  that  where  any  person  being  lunatic 
(which  term  extends  (sect.  2)  to  any  idiot  or  per- 
son of  unsound  mind,  or  incapable  of  managing  his 
affairs),  shall  become  entitled  to  any  lease,  it  shall 
be  lawful  for  his  committee,  by  the  direction  of 
the  Lord  Chancellor,  to  surrender  such  new  lease, 
and  take,  in  the  name  and  for  the  benefit  of  the 
lunatic,   a  new  lease  for  the    term  originally 
granted  by  the  surrendered  lease. 

A  married  woman  is  capable  of  taking  a  lease,  Feme  covert. 
nor  is  her  husband's  consent  necessary  to  its 
vesting  in  her,  and  the  estate  will  remain  vested 
until  divested  by  his  dissent:  {Swain  v.  Holman^ 
Hob.  204;  Co.  Litt.  3,  a.)  But  it  will  neverthe- 
less be  in  her  power  to  avoid  the  estate  after  her 
husband's  death:  (Co.  Litt.  3,  a;  1  Piatt  Leases, 
531.) 

Where  a  married  woman  is  entitled  to  a  re-  Married 
newal,  she,  or  any  person  on  her  behalf,  by  the  ^nSfed  to 
direction  of  the  Court  of  Chancery  in  England,  gjjggjjjf*^ 
and  of  the  courts  of  equity  of  the  counties  pala-  leases  for  the 
tine  of  Chester,  Lancaster  and  Durham,  as  to  P^i^i.*"' 
land  within  their  respective    jurisdictions,  may 
surrender  the  subsisting  lease  for  the  purpose  of 
obtaining  such  renewal:  (11  Geo..  4  &  1  Will.  4, 
c.  65,  s.  121.) 

With  respect  to  leases  granted  to  an  infant,  it  infants. 
appears  that  a  lease,  unless  obviously  prejudicial 
to  their  interests,  will  not  be  void  (Kirton  v. 
EUiotty  sup. ;  Baylis  v.  Dinetey^  3  Mau.  h 
Selw.  477,  481;  see  also  Lhyd  v.  Gregory,  Cro. 
Car.  502;  S.  C.  Sir  W.  Jones,  405);  but  may 

VOL.  I.  z 
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cnAr.  VII.  \yQ  voidable  or  not  at  his  election  on  attaining  his 
FequitUesto  majoritj:  {Evelyn  y.  Chichester,  3  Bur.  1719); 
r^Stoii  ffolmes  V.  Blogg,  8  Taunt.  35 ;  S.  C.  1  RoU. 
—  731.)  But  if  he  elect  to  annul  the  lease,  he 
cannot  recover  the  consideration  paid  for  it, 
though  subsequent  events  may  effect  a  complete 
failure  of  the  object  for  which  such  consideration 
was  given:  {Holmes  v.  Blogg,  sup.)  In  order 
also  to  escape  from  liability  to  the  rent,  he  must 
express  his  dissent  within  a  reasonable  time,  and 
it  is  apprehended,  before  the  day  of  payment: 
{Kirton  v.  ElUott,  sup,)  But  if  the  lessor 
were  to  treat  the  lease  as  avoided,  that,  it  seems, 
would  dispense  with  a  formal  notice  of  disaffirm- 
ance: {Holmes  v.  Blogg,  sup,)  Nor  will  a  lease, 
although  confirmed  by  an  infant  on  attaining  his 
majority,  be  binding  upon  him  so  as  to  render 
him  liable  to  rent  accrued  due  during  his  infancy, 
unless  such  lease  be  under  seal.  The  statutes 
9  Geo.  4,  c.  14,  s.  5,  and  8  &  9  Vict.  c.  106, 
8.  3,  provide  that  no  action  shall  be  maintained 
whereby  to  charge  any  person  upon  any  promise 
made  after  full  age  to  pay  any  debt  contracted 
during  infancy,  or  upon  any  ratification  after 
full  age. 
Infants  By  statute  11  Geo.  4  &  1  Will.  4,  c.  65.  s.  12, 

to  surrender  infants  are  empowered  to  surrender  subsisting 
cSrtSi^       leases  for  the  purpose  of  obtaining  renewals. 

renewals. 

3.   That  the  Lease  is  a  Valid  Lease, 

Essentials  Previously  to  the  Statute  of  Frauds  (29  Car.  2, 
validity  of  c.  3),  a  Icasc  might  have  been  made  by  parol  for 
the  lease,  ^ny  number  of  years  (Shep.  Touch.  267);  but 
by  that  statute  all  leases,  as  we  have  already 
seen  {ante,  p.  68),  must  be  in  writing,  and 
signed  by  the  parties  themselves,  or  their  agents, 
duly  authorized,  otherwise  they  will  only  operate 
as  estates  at  will,  excepting  leases  not  exceeding 
three  years  from  the  ma]k.ing :  (sects.  1,  2,  3.) 
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But,  even  in  the  case  of  written  instruments,  Chap^ii. 
questions  have  often  arisen  as  to  whether  thej  Requmtei  to 
are  actual  leases,  or  mere  agreements  to  grant  a   ^^Mduiue. 
lease  at  some  future  period.     The  best  criterion  ^-  ~r-  . 
for  determining  a  point  of  this  kind  is  the  intent  distin^sh^ 
of  the  parties,  to  be  collected  from  the  language  Jj*  es  from 
of  the  instrument,  in  which,  if  there  are  sufficient  mere 
expressions  to  denote  that  its  object  and  design  is  *«*'®®™®"^'*- 
that  one  party  shall  divest  himself  of  the  posses- 
sion, and  the  other  come  into  it  for  a  certain 
specified  time,  such  expressions,  whether  they 
run  in  the  form  of  a  licence,  covenant  or  agree' 
menty  are  of  themselves  sufficient,  and  will  in 
construction  of  law  be  as  effectual  for  creating  a 
lease  as  if  the  most  pertinent  form  of  words  had 
been  employed  for  that  purpose;  whilst,  on  the 
other  hand,  where  the  most  technical  form  of 
words  whereby  to  describe  and  pass  a  present 
lease  for  years  are   made  use  of,  yet  if,  taking 
the  whole  instrument  together,  there  appears  to  be 
no  such  intent,  but  it  is  only  preparatory  to,  and 
relative  to,  a  future  lease  to  be  thereafter  made, 
the  law  will  rather  do  violence  to  the  words,  than 
break  through  the  manifest  intent  of  the  parties. 

The  leaning  of  the  courts  has  generally  been  ^*"^"^  ^\ 
to  construe  instruments  rather  as   leases   than  to  construe 
agreements,   where   the  terms  have   been  such  j-atiSrafi^^* 
as   possibly    to    admit    of    that    construction,  leases 
Thus,   previously  to  the  Statute  of  Frauds  (29  ^reements. 
Car.  2,  c.  3),  it  was  held,  that  if  a  man  said,  "  I 
will  that  you  shall  have  a  lease  for  twenty-one 
years,  paying  lO*.  yearly  rent:  make  a  lease  in 
writing,  and  I  will  seal  it,"  this  was  a  perfect 
lease:  {Anon.  Moore,  38;  cited  in  MaldorCs  case, 
Cro.  Eliz.  33.)  So  where,  by  articles  indented  and 
under  seal,  it  was  covenanted  between  the  parties 
that  J.  H.  "  doth  let "  certain  lands  for  a  certain 
term,  to  begin  from  the  Term  of  St.  Michael  next 
following,  provided  that  the  defendant  paid    a 
certain  rent;  and  also  the  same  parties  covenanted 

z  2 
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Chap,  vn.  ^y^slI  a  lease  should  be  made  and  sealed  upon  the 

ReqmnUiio  feast  of  All  Saints;  it  was  held  that  this  yvas  a 

roi^Mue.  good  present   demise,  and  what   followed   was 

—       merely   for  further    assurance  {Harrington  v. 

Wise,  Cro.  Eliz.  486;  Noy.  57;  Moore,  456); 

a  doctrine  which  has  been  confirmed  by  a  vast 

number   of  more  recent  decisions:   {Drake  v. 

Mundatfy  Cro.  Car.  207 ;  Evans  v.  Thomas^  Cro. 

Jac.    172  ;    Lady  Montague^ s    case,    %b.    301 ; 

Richards  v.  Seely,  2  Mod.  79;  Barry  v.  J^ugenty 

cited  5  T.  R.  165;  Baxter  v.  AhrahaU,   2  W. 

Blacks.   973  ;    Right  dem.    Green  v.    Proctor, 

4  Burr.  2208  ;   Poole  v.  Bentley,   12  East,  286; 

S.  C.  2  Camp.  N.  P.  C.  286;  Doe  dem.  Colcombe 

V.  Fidler,   Peake,   Add.   Cas.   33  ;    Doe   dem. 

Walker  v.   Groves,   15  East,  244  ;    Wright  v. 

Trevesant,  3  Car.  &  Pay.  441;  S.  C.  1  Mood.  & 

Malk.  231 ;    Pinero  v.  Judson,   6  Bing.   206; 

S.  C.  3  Moore  &  Pay.  497 ;  Stainforth  v.  Fox, 

7  Bing.  590;  S.  C.  5  Moore  &  Pay.  589 ;  Doe 
dem.  Phillip  y.  Benjamin,  Per.  &  Dav.  440;  Doe 
dem.  Piersonv.  Ries,  8  Bing.  178;  S.  C.  1  Moore 
&  Scott,  159;  Alderman  v.  Neate,  4  Mees.  & 
Wels.  704;  Wilson  v.  Chisholm,  4  Car.  &  Pay. 
474;  Hancock  v.  Caffyn,  1  Moore  &  Scott,  521; 

8  Bing.  358;  Warman  v.  Faithfull,  5  B.  &  Ad. 
1042;  S.  C.  3  Nev.  &  Man.  137. 

When  an  But  if,  on  the  other  hand,  the  intention  is 

will  operate  manifest  that  the  instrument  is  not  intended  to 
meSooS!'  ^P®''**®  ^  *  lease,  it  will  be  treated  as  a  mere 
agreement.  As,  for  example,  if  the  instrumeot 
were  to  contain  an  express  proviso  that  it  shall 
not  operate  as  a  lease,  or  actual  demise,  it  will 
be  held  to  be  merely  an  agreement,  notwithstand- 
ing it  may  contain  words  of  present  demise,  with 
a  stipulation  for  re-entry,  on  breach  of  the 
covenants:  {Perring  v.  Brook,  7  Car.  &  Pay. 
360;  S.  C.  1  Mood.  &  Rob.  510.)  And  words  also 
that  denote  that  the  lease  is  not  to  commence 
until  some  future  time ;    as,  where  the  instru- 
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menty  after  stating  that  A.  shall  hold  and  enjoy,  Chap,  vil 
engages  to  give  him  a  lease  from  fVkiisuntide  next  SequUites  to 
{Roe  dem.  Jackson  v.  Ashbumer,  5  T.  R.  163 ;  i^^, 
see  also  Goodtitle  dem,  Estwick  v,  Way^  1  T.  R.  — 
735);  or  that  some  future  act  is  to  be  done  before 
the  relation  of  landlord  and  tenant  is  to  com- 
mence; as,  where  the  lessor  was  to  acquire  an 
(idditional  piece  of  ground^  tcithout  which  the 
lease  was  not  to  be  granted^  these  special  stipula- 
tions will  afford  a  proof  that  the  instrument  was 
intended  merely  as  an  agreement,  and  not  as  an 
actual  lease :  («&.)  So  where  a  person  agreed  to 
let  certain  premises  from  a  day  past  at  a  specific 
rent,  containing  the  terms  of  the  tenancy,  and 
stipulating  that  the  lease  should  be  granted  im- 
mediately after  the  supposed  lessor  should  obtain 
his  lease  of  the  same  premises,  under  an  agree- 
tnent  previously  entered  into  for  that  purpose,  it 
was  held  that  this  was  no  more  than  an  agree- 
ment for  a  lease;  for  here  a  future  act  was  clearly 
necessary  to  create  the  relation  of  landlord  and 
tenant,  which  could  not  arise  whilst  the  lessor 
had  no  demising  power :  (Hayward  v.  Haswell, 
1  Nev.  &  Per.  411 ;  S.  C.  6  Ad.  &  Ell.  265.) 
Upon  the  same  principle  also,  where  a  landlord 
and  tenant,  between  whom  there  was  a  subsisting 
tenancy,  agreed  in  writing  for  a  letting,  upon  dif- 
ferent terms  from  those  upon  which  the  premises 
were  then  holden,  the  amount  of  rent  to  be  settled 
by  valuation,  and  the  tenant  to  find  sureties; 
the  amount  Tiot  having  been  so  settled,  nor  any 
sureties  given,  it  was  held  that  the  instrument, 
though  it  contained  words  of  present  demise,  did 
not  operate  as  a  lease  nor  alter  the  terms  of  the 
existing  tenancy :  {John  v.  Jenkins,  1  Cromp.  & 
Mees.  227.)  And  an  instrument  reciting  that  A., 
in  case  he  should  be  entitled  to  certain  copyhold 
premises  on  the  death  of  B,,  would  immediately 
demise  the  same  to  C,  declaring  that  he  did 
thereby  agree  to  demise  the  same,  with  a  subse- 
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Chap.  vn.  quent  coyenant  to  procure  a  licence  to  let  from 
RequiiUet  to  the  lord,  was  held  to  operate  as  an  agreement,  and 
J^SidTam    ^^*  ^  *^  absolute  demise.  There  were,  it  seems, 
—       two  grounds  for  this  determination.     First,  not 
only  was  A.  to  acquire  the  premises,  but  he  was 
also  to  obtain  the  licence  of  the  lord,  and  thus  a 
future  event  was  to  take  place,  and  a  future 
act  to  be  performed,  before  the  lease  was  to  be 
granted.  And,  secondly,  to  construe  it  as  a  pre- 
sent lease  would  be  to  cause  a  forfeiture,  which 
would  have  been  contrary  to  the  intent  of  the 
parties,  who  had  cautiously  guarded  against  it 
by  a  covenant  that  a  licence  to  lease  should  first 
be  obtained  of  the  lord:  {Doe  dem,   Coore  v. 
Clare,  2  T.  R.  739.) 
What  wd^ht      It  appears  that  there  was  even  another  ground 
gi'^^th?^  upon    which   the  above  case  was  determined; 
oonstniction  viz.,    that    the    instrument  had  an   agreement 
humiment.   Stamp  attached  to    it>   and    not    one    adapted 
for  an  actual  lease.     In  order,  however,  that  a 
Stamp  may  have  any  weight  upon  the  construc- 
tion of  an  instrument,  it  must  have  been  affixed 
to  it  at  the  time  of  signature,  or  at  any  rate  be- 
fore  a  doubt,   question  or  dispute  had  arisen 
upon  the  subject ;  for  if  placed  there  afterwards, 
it  will  only  serve  to  show  it  to  be  such  as  the 
party  producing  it  had  been  advised  would  be  the 
best  to  have  adopted  after  such  doubt,  question 
or  dispute  had  arisen:  (see  Com.  Dig.,  Land,  and 
Tenant,  74,  a,  x.)     It  has  long  been  settled  that 
any  collateral  circumstances    occurring    subse- 
quently to  the  making  of  the  instrument  will  not 
be  permitted  to  have  any  weight  in  guiding  its 
construction.    The  only  thing  to  be  considered  is 
the  intention  of  the  parties  at  the  time  of  ewtermg 
into  it,  as  therein  expressed:   {Morgan  v.  JBissely 
3  Taunt.  71.) 
Recent  With  rcspcct  to  future  instruments,  the  recent 

re*peSin"^    Statute,  8  &  9  Vict.  c.  106,  s.  3,  enacts,  that  a 
^"  u^ln?  ^®^®  required  by  law  in  writing  of  any  tene- 
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ments  or  hereditaments  made  after  the  Ist  day  of  Ca^p.  vii. 
October,  1846,  shall  be  void  at  law,  unless  made  ReqtHntesto 
tj  deed ;  so  that,  after  the  period  mentioned  in  ^^SV<u-. 
the  act,  no  instrument,  unless  under  seal,  however       — 
worded,  can  be  construed  as  a  lease;  still  this 
will  not  prevent  an  instrument  under  seal  from 
being  construed  as  an  agreement,  where,  from 
the  terms  in  which  it  is  expressed,  the  parties 
evidently  intended  it  should  have  that  operation. 

It  is  essential  to  the  validity  of  a  term  of  years  certainty  of 
that  it  should  have  a  certain  beginning  and  a  ^IfjJS  to 
certain    ending  (1   Ins.  486;    Bac.  Abr.   tit  us  validity. 
Lease,  L.;  4  Cru.  62),  or,  in  other  words,  the 
continuance  of  the  term  must  be  measured  by 
years,  months,  weeks,  days,  or  some  other  period 
equally  reducible  to   a   certainty  with   years, 
months,  weeks,  days,  &c.,  so  that  the  extreme 
bound  of  duration  of  interest  may  be  ascertained 
at  latest  immediately  after  the  term  commences, 
Otherwise  it  will  not  be  good:  (Shep.  Touch.  267; 
2  Blac.  Com.  144;  2  Prest  Conv.  161.) 

Still,  notwithstanding  the  term  must  have  a  as  to  con- 
certain  beginmng  and  a  certain  end,  this  does  defeat  term. 
not  exclude  conditions  to  defeat  or  collateral 
determinations  to  put  an  end  to  the  term  in 
the  meantime,  before  it  has  filled  the  full 
measure  of  its  continuance  (2  Prest.  Conv. 
162),  neither  is  it  repugnant  to  the  nature  of  a 
lease  that  it  should  in  certain  cases  cease  and 
again  revive ;  as  in  the  instance  of  a  tenant  in 
tail  making  a  lease  for  years,  in  conformity  to 
the  statute  enabling  tenants  in  tail  to  make 
leases  (32  Hen.  8,  c.  28),  and  dying  without 
issue  leaving  his  wife  enciente  with  a  son,  when 
the  lease,  although  it  will  cease,  as  being  void 
against  the  remainder-man,  will  yet  revive  as 
soon  as  the  son  is  bom.  And  in  Hke  manner  if 
a  person  whose  wife  is  dowable  make  a  lease,  and 
die,  although  his  wife  surviving  him  may  avoid 
the  lease,  yet  after  her  death  so  much  of  the  lease 
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Cha>.  VIL  ng  ig  then  unexpired  will  again  be  in    force: 
Rtjyjtitato  (JPeto  V.  Pemhertofiy  Cro.  Car.  101 ;  Co.  Litt.  46; 
;^!^,  Shep.  Touch.  275.) 
—  A    lease  to   commence   from  the    date   may 

be  taken  inclusive  or  exclusive,  as  will  best 
effect  the  intention  of  the  parties:  (^Free- 
man V.  Westy  2  Wils.  165  ;  Pugh  v.  Duke 
of  LeedSy  Cow.  714;  Ackland  v.  Lutleyy  1  Per. 
&  Dav.  636.)  Hence  where  there  is  a  power  to 
grant  leases  in  possession,  or  the  lease  conveys  a 
freehold  interest,  as  for  life  or  lives,  it  will  be 
construed  inclusive,  because  in  the  first  instance 
the  power  would  otherwise  be  badly  executed, 
and  in  the  second  it  would  be  altogether  in- 
operative as  an  estate  of  freehold  to  commence 
in  futurOy  unless  this  construction  were  to  be 
adopted :  (Hatter  v.  Ashy  1  Lord  Raym.  84 ; 
Bellasis  v.  Hester y  ib.  280;  Rex  v.  Adderleyy 
Doug.  465.)  When  the  time  of  commence- 
ment is  specified,  or  when  the  term  is  ex- 
pressed to  commence  from  the  making,  or  &om 
henceforth,  or  from  no  date  at  all,  or  from  an 
impossible  date,  as  the  30th  February  or 
31st  November  for  instance  (Co.  Litt.  46,  b; 
Amitt  V.  Breaniy  2  Lord  Raym.  1082),  it  shall 
then  take  effect  from  the  time  of  the  delivery  of 
the  deed  {Llewellyn  v.  WUUamSy  Cro.  Jac.  258) ; 
but  where  the  limitation  is  altogether  uncertain, 
as  a  lease  from  the  10th  day  of  October,  to  hold 
from  the  20th  day  of  November,  without  saying 
what  November  is  meant,  this  uncertainty  will 
avoid  the  lease;  because  the  limitation  forms 
part  of  the  agreement,  and  the  court  cannot  de- 
termine it,  for  want  of  knowing  what  the  terms 
of  the  contract  really  are:  (Bac.  Abr.  Leases, 
L.  1 ;  Anon.  1  Mod.  180 ;  4  Cru.  63.)  And  if 
a  deed  have  a  sensible  date,  the  word  "  date" 
occurring  in  other  parts  of  the  deed  means  the 
day  of  the  date  and  not  of  the  delivery :  (  OskUy 
V.  Hicksy  Cro.  Jac.  263 ;  Hall  v.  Cazenovey  4 
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East,  477  ;    Styles  v.  fFardle,  4  B.  &  C.  908 ;  chat^vii. 
jsee  sJso  Woodf.  Land,  and  Ten.  72.)  luqumui  to 

Where,  however,  the  term  itself  is  certain,  it  ,2^^. 
will  not  fail,  because  the  time   at  which  it  is  ^.  ~:- 
limited  to    take  effect  in  possession    may  be  termltseur 
uncertain ;  as  in  the  case  put  by  Lord  Kenyon  {{j^^JJ^it 
(3  T.  R.  463),  of  a  lease  granted  for  twenty -one  which  it  is 
years,  to  commence  from  the  death  of  three  lives  Se^ort 
then  in  being ;    for   though   there   appears   no  ^  po«e«»ioii 
certainty  of  the  actual  time  of  commencement  of  ^JS'Ttftin 
the  lease,  yet,  if  by  reference  to  a  certainty,  it 
may  be  made  certain,  it  is  sufficient  (Dy.  124 ; 
6  Rep.  34,  b ;  4  Cru.  63 ;  Shep.  Touch.  272) ; 
and  here,  although  it  was  uncertain  when  the 
lease  would  commence,  yet,  when  the  lives  die, 
which   is  sure  some  time  or  other  to  happen, 
the  uncertainty  is  removed.      Upon  the  same 
principle  also,  if  A.  grant  a  lease  to  B.  for  so 
many  years  as  J.  S.  shall  name,  notwithstanding 
this  was  uncertain  at  the  beginning,  yet,  when 
J.  S.  has  named  the  years,  this  will  reduce  the  term 
to  a  certainty.     This  nomination  must,  however, 
be  made  in  the  lifetime  of  the  parties,  because  it 
is  essential  to  every  lease  that  there  should  be  a 
lessor  and  a  lessee ;  and  thus  it  is  that  a  lease  for 
so  many  years  as  the  executors  of  the  lessor 
should  name  would  not  be  good:    (Bac.  Abr. 
Leases,  L.  2 ;   see  also  Woodf.  Land,  and  Ten. 
73.) 

Under  a  common-law  lease,  the  term  is  not  ^^J!^°* 
perfected  without  an  actual  entry  by  the  lessee  until  entry, 
on    the    demised    premises.      The  interest  he  ^^*"* 
acquires  upon  the  execution    of   the  lease  is 
called  an  interesse  termini,  giving  him  only  a 
right  of  entry  on  the  tenement,  which,  when  he 
has  by  entry  reduced  into  possession,  the  estate 
is  then,  but  not  before,  vested  in  him,  and  until 
then  he  could  not  grant  an  under-lease  of  the 
premises  (1  Ins.  46);    still  an  entry  for  this 
purpose  may  be  made  as  well  by  the  represen- 

z3 
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Chap.  VII.  tatives  of  the  lessee  after  his  death  as  by  the 
Requisutt  to  lessee  himself  during  his  lifetime :  (Bac  Abr.  M. 
^uTuL^e.  ^  J  1  ^ru.  329.)  These  remarks  are,  however, 
—  only  applicable  to  a  common-law  lease ;  for,  if  a 
term  of  years  be  created  by  way  of  bargain  and 
sale  under  the  Statute  of  Uses  (27  Hen.  7, 
c.  10),  and  which  does  not  require  to  be  enrolled 
{Heyward's  case,  2  Co.  35 ;  Fox's  casCy  Shep. 
Touch.  93),  that  statute  would  execute  the  pos- 
session in  the  lessee  in  the  same  manner  as  his 
entry  would  have  done  in  the  case  of  a  lease  at 
common  law ;  in  either  of  which  cases  an  under- 
lease granted  by  him  afterwards  would  be  good : 
{Lutwich  V.  MUtofiy  Cro.  Jac.  604;  Isehamy. 
Morriccy  Cro.  Car.  110;  SaffytCs  casCy  5  Rep. 
125  ;  Barker  v.  KeatCy  2  Mod.  252  ;  Geary  v. 
Bearcrofty  Carth.  66.)  And  notwithstanding  it 
has  been  considered  that  no  use  could  be  raised 
on  a  bargain  and  sale  without  a  pecuniary  con- 
sideration, it  has  been  long  settled  that  not  only 
will  a  mere  nominal  consideration,  as  five  shil- 
lings, for  instance,  be  sufficient,  but  also  that 
reservation  of  a  mere  nominal  rent,  as  a  pepper- 
corn or  a  barleycorn,  will  be  enough  to  raise  a 
use  of  this  kind  (Barker  v.  Keate,  2  Mod.  252 ; 
4  Cru.  126;  Shortridge  v.  Lamplughy  2  Lord 
Raym.  798;  S.  C.  Salk.  678;  7  Mod.  71);  and 
where  the  consideration  is  sufficient,  any  wc»:ds, 
as  for  example,  "give,  grant,  confirm,  agree,  or 
covenant,"  for  money,  will  enable  the  instrument 
to  operate  as  a  bargain  and  sale:  (^Grey  v. 
EdwardSy  4  Leon.  110;  Cornish  on  Purchase 
Deeds,  13.)  Still,  for  all  this,  the  words  **  bar- 
gain and  sell"  are  the  most  apt  and  technical 
terms,  and  it  is  the  more  accurate  plan,  where  a 
term  is  intended  to  be  created  by  way  of  bargain 
and  sale,  to  insert  no  other  operative  words. 
It  will  be  proper  also  to  remark  here,  that 
although  a  lessee  under  a  common-law  lease 
cannot  grant  an  under-lease  until  he   reduces 
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liis  interesse  termini  into  possession,  by  entry,  Chap.  vii. 
yet  in  those  cases  where  the  term  is  only  granted  juq^et  to 
"to  commence  in  futuroy  he  may  assign  it  over  ^^^^ 
l>efore  entry ;  because  he  cannot  then  redace  his       — 
interest  into  possession  by  an  immediate  entry, 
as  that  would  be  a  disseisin :  (Bac.  Abr.  Leases 
M..;  4Cru.  241.) 

4.  As  to  Reserved  Rents, 

It  will,  as  I  have  before  remarked,  be  re-  it  shonki  be 
quisite  to  ascertain  that  the  reserved  rent  does  JSat^"^^ 
not  exceed  the  specified  amount.  This  may  reserved  rent 
easily  be  ascertained  by  an  inspection  of  the  stated.  ^ 
lease.  At  the  same  time  it  will  be  advisable  to 
see  whether  or  not  the  rent  is  correctly  reserved ; 
for  it  has  sometimes  happened  that  the  redden- 
dum in  a  lease  has  been  so  inaccurately  framed 
as  to  become  altogether  inoperative,  as  where  it 
is  made  payable  to  strangers  (Litt.  s.  346  ;  Cole 
V.  Sweyy  Latch.  276);  and  although  rent  may  be 
reserved  to  the  heirs,  &c.,  without  being  re- 
served to  the  ancestor  (2  Prest.  Con  v.  184;  Bac. 
Abr.  Bent;  Co.  Litt.  213,  b.  and  note);  yet  it 
^will  only  be  so  when  named  by  that  appellation. 
Hence,  where  a  father  and  his  son  and  heir 
apparent  demised  lands  for  years,  to  begin  after 
the  death  of  the  father,  rendering  rent  to  the 
son,  such  reservation  was  holden  to  be  void;  for 
the  reservation  to  the  son  being  by  his  proper 
name,  and  not  to  him  as  heir,  was  the  same  as  if 
it  had  been  to  a  stranger;  and,  though  the  son 
did  prove  heir,  it  bettered  not  the  case  by  that 
event:  {Gates  v.  JFViVA,  Hob.  130;  Southampton 
V.  Brown^  6  B.  &  C.  718.)  So  if  the  reserva- 
tion be  simply  to  the  lessor,  without  naming  his 
representatives,  the  rent  will  only  continue  dur- 
ing his  lifetime  (2  Wms.  Saund.  367;  Shep. 
Touch.  114);  and  the  construction  will  be  the 
same   where   the    reservation   is  to  the   lessor 
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Cbm.  vn.  or  bis  heir,  which  will  be  good  to  the  leaaor 
Ri^^an  for  bis  life,  and  void  to  to  bis  heir  afterwards: 
^^^  (Co.  Litt.  214,  a.)  Again,  if  a  rent  be  reserved 
'  '^^   ~i  lessor  and  his  assigns,  it  will  determine 


by  the  lessor's  death  (I  Ins.  47,  a;  JVootton  r. 
Edwin,  12  Rep.  36),  as  it  also  will  if  reserved  to 
him  and  his  executors,  vnthout  saying  during  ike 
term,  where  he  has  a  freehold  interest  (Sac- 
ehevereU  v.  Frogate,  Ventr.  161 ;  S.  C.  2  Wma. 
Saund.  361;  2  Roll.  Abr.  450);  for  the  execu- 
tors cannot  have  the  rent,  though  they  be  named, 
because  they  are  not  the  representatiTes  of  the 
lessor  quoad  the  reversion  to  which  the  rent  is 
annexed ;  and  the  heirs  cannot  have  it,  because 
they  are  not  named  :  (^Saceheverell  v.  Frogate, 
supra.) 
;.  In  like  manner,  if  an  under-lease  be  made  of 
a  term  of  yeara,  rendering  rent  to  the  lessor  and 
his  heirs,  leithoul  Unating  it  during  the  term,  it 
will  determine  by  the  lessor's  death;  for  the  beir 
cannot  have  it,  because  he  cannot  succeed  to  the 
reversion,  which  is  only  a  chattel,  and  the  execu- 
tors cannot  have  it,  as  there  are  no  words  to 
carry  it  to  themr  (^Drake  v.  Munday,  Cro.  Car. 
207.)  This  is  one  of  the  reasons,  therefore,  why 
the  rent  ought  generally  to  be  reserved  during 
the  terra,  for  then  it  will  be  incident  to  the  rever- 
sion, and  belong  to  the  heir,  executor  or  assignee 
who,  for  the  time  being,  shall  be  the  owner  of 
such  reversion,  notwithstanding  the  omission  of 
the  words  "to  the  heirs"  in  the  case  of  free- 
hold, and  of  "  the  personal  representatives"  in 
the  case  of  chattel  interests;  {Saccheoerdi  v. 
Frogate,  tup.;  Bury  v.  Brown,  Latch.  99,  100; 
see  also  TFhitelocke's  cate,  8  Rep.  71.)  At 
the  same  time  there  is  nothing  to  preclnde  a 
lessor,  if  he  wishes  it^  from  reserving  a  rent 
to  commence  from  and  after  a  given  time,  or 
a  given  event,  or  to  cease  before  the  end  oi 
the  term;  but  whenever  this  is  done,  the  render 
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should  be  to  the  lessor  and  such  of  his  represen-  ^"^-vn- 
tatives  as  the  reversion  will  devolve  upon  at  his  Xeguuiuito 
disease:  (2  Prest.  Conv.   184.)     Where,  how-   ,5Stoi?. 
ever,  no  reversion  is  left  in  the  lessor,  as  in  the       — 
instance  of  a  tenant  for  three  lives,  to  him  and 
his  heirs,  assigning  over  his  whole  estate,  reserv- 
ing to  himself,  his  executors,  administrators  and 
assigns  a  certain  rent,  it  will  go  to  his  personal 
representatives  and  not  to  his  heirs:  (Jenison  v. 
Leddngtony  1  P.  Wms.  555.) 

Xf  a  tenant  in  tail  demise  for  years,  rendering  Tenant  in 
rent  to  himself  and  his  heirs,  the  rent  will  go  to  *^* 
the  heir* in  tail,  as  heing  incident  to  the  rever- 
sion, if  the  reversion  shall  descend  upon  him, 
though  he  may  not  answer  the  description  of 
general  heir  of  the  lessor:  (Hard.  89;  1  Ventr. 
16H  ;  Com.  Dig.  Rent,  B.  5.) 

I£    a    person    seised  ex    'parte  matema,   or  Party  aeised 
in  any  other  special  manner,  makes  a  lease  re-  ^^^^  j^ 
serving  rent  to  him  and  his  heirs,  the  rent,  as  gavelkind 
incidental  to  the  reversion,  wiU  belong  to  the  e^u^^''*^'' 
heir  inheritable  to  the  estate  descending  on  him. 
^Ajid  the  like  rule  prevails  in  respect  of  the  rent 
of    lands  in  gavelkind   and  borough   English: 
(2  Frest.  Conv.  190.) 

5.  As  to  the  Covenants. 

Covenants  in  leases  are  express  or  implied :  ^ xlSwlSd 
an  express  covenant  being  an  agreement  by  deed  impued. 
hetween  two  or  more  for  the  performance  or  for- 
bearance of  certain  acts  (  Selw.  N.  P.  445, 9th  edit. ) ; 
^whereas  an  implied  cx>venant  arises  by  implica- 
tion of  law  out  of  certain  technical  expressions 
contained  in  the  deed,  and  the  particular  relation 
in  which  the  parties  stand  to  each  other.  Thus, 
on  the  part  of  the  lessor,  it  has  been  held,  that 
there  is  an  implied  covenant  for  quiet  enjoy- 
ment, under  the  words  "  grant  and  demise" 
(Nokes  V.  James,  Cro.  Eliz.  674 ;  Deering  v. 
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Chaf^.  Farrington,  1  Mod.  113;  Style  v.  Hearing^  Cro. 
Bequif^uato  Jac.  73;  Holden  v.  Taylor y  Hob.  461;  JPtncamhe 
iSiSrhate,  ▼•  I^udgcy  1  Yelv.  139;  Coleman  v.  Skenoyn, 
—  *  Carth.  67;  S.  C.  Salk.  237;  Fraser  t.  -S%, 
2  Chitt.  Rep.  646;  Iggulden  v.  J^y,  9  Ves. 
330);  (of  which  the  assignee  may  take  the  same 
advantage  as  the  lessee  himself);  {Spencer's  c€ue, 
5  Co.  17,  a)  as  there  also  is  on  the  part  of  the 
lessee,  that  he  will  cultivate  the  demised  lands  in 
a  husbandlike  manner  {Powley  v.  Walker,  5  T.  B. 
373);  sustain  the  fences;  keep  the  premises  gene- 
rallj  in  good  and  tenantable  repair  (  Cheetham  v. 
Hampson,  4  T.  R.  318;  Whitfield  y.  JVeedon, 
2  Chitt.  Rep.  685;  1  Wms.  Saund.  322,  n.);  and 
will  not  commit  waste  thereon :  (Shep.  Touch. 
439.)  But  although  a  tenant  is  bound  under  an 
implied  covenant  to  commit  no  waste,  and  to 
mc^e  fair  and  tenantable  repairs,  such  as  putting 
in  windows  or  doors  that  have  been  broken  by 
him,  so  as  to  prevent  waste  and  decay  on  the 
premises,  he  will  not  be  bound  to  make  substan- 
tial and  lasting  repairs,  such  as  new  roofing,  or 

the  like:  {Fergmon  v.  ,  2  Esp.  N.  P.  C. 

589.) 
How  an  An  implied  covenant  may  also  be  restrained 

Sn?may*b^  by  a  qualified  or  express  covenant,  in  which  case 
restrained,  it  wiU  not  be  extended  beyond  the  limits  of  such 
express  covenant;  for  where  there  is  an  express 
covenant,  another  cannot  be  implied ;  conse- 
quently, where  a  lessor  demised  and  granted  a 
house  for  a  term  of  years,  and  covenanted  that 
the  lessee  should  enjoy  the  house  during  the 
term,  without  eviction  by  the  lessor,  or  any 
claiming  under  him,  it  was  holden  that  the 
express  covenant  qualified  the  generality  of  the 
covenant  raised  by  implication  of  law  from  the 
words  "  demise  and  grant^^  and  so  that  it  should 
not  extend  further  than  the  first  covenant: 
{Noke^s  case,  4  Co.  80,  b;  see  also  Deering  v. 
Farrington,  1  Mod.   113;  Hayes  y,  Bickerstaff, 
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Vangb.    126;    Brown  v.  Brown,    1    Lev.  57;  Chap^l 
FrofUin  t.  Smally  2  Lord  Raym.  1418;  Brown-  it<?iiMtf«to 
tn^  V.   ^r^A/;  2  Bos.  &  PuU.   13;   Chater  v.    ^SSSlJJ 
Beckett,  7  T.  R.  201 ;  MerriU  v.  i^ram«,  4  Taunt       — 
329;   Liney.  Stephenson,  4  Bing.  N.  C.  678.) 
It  does  not  appear  that  the  word  "  assign"  would 
have  raised  an  implied  covenant:  {Burnett  v. 
Lynch,  5  B.  &  C.  609.)   And  now  bj  the  recent 
statute    8   &  9  Yict.  c.   106,    it    is    expressly 
enacted  that  the  word   "  give,"  or  the   word 
^^  grant,"  in  a  deed  executed  after  the  1st  day  of 
October,  1845,  shall  not  imply  any  covenant  in 
laiv  in  respect  of  any  tenements  or  heredita- 
ments, except  so  far  as  the  word  "  give,"  or  the 
word  "  grant,"  may  by  force  of  any  act  of  Par- 
liament imply  a  covenant:  (sect.  4.) 

The  distinction  between  implied  covenants  and  DisUnctioii 
express  covenants  is  that  the  latter  are  taken  more  ex^r^^and 
strictly  against  the  covenanting  party:  (  Shubrick  v.  *>»piied 
Salmondy  3  Burr.  1639);  consequently,  although 
in  an  implied  covenant  the  law  will  excuse  him, 
where  he  is  disabled  from  performing  it,  without 
any  default  on  his  part  {Paradine  v.  Jane,  Aleyn, 
27;  Beale  v.  Thompson,  3  Bos.  &  Pull.  420; 
Atkinson  v.  Ritchie,  10  East,  533) ;  yet  in  the 
case  of  an  express  covenant,  where  a  party  by 
his  own   act  imposes  upon  himself  a  duty  or 
charge,  he  is  bound  to  make  it  good  notwith- 
standing inevitable  accident ;  because  he  might 
have  provided  against  it  by  his  own  covenant. 
Hence,  if  a  lessee  covenants  to  repair  a  house, 
which  is  afterwards  burnt  down  or  destroyed  by 
lightning,  tempest,  the  king's  enemies,  or  other 
inevitable  accident,  he  will  be  bound  to  repair  it: 
(Dy.   33,  a;    Walton  v.    Waterhouse,  2  Wms. 
Saund.  240 ;  S.  C.  3  Keb.  40;  Earl  of  Chester- 
field V.  Duke  of  Bolton,  Com.  627.) 

And  even  where  there  is  no  covenant  to  repair,  wt^rt  there 
yet  where  there  is  an  express  covenant  to  pay  ^ovenSt  to? 
the  rent,  the  latter  covenant  wiU  remain  in  force,  payment 
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Chap.  V 11. 
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and  the  lessee  will  remain  liable  to  the  rent, 
although  the  premises  are  destroyed  by  fire,  and 
are  not  afterwards  rebuilt  by  the  lessor,  after 
notice:  {Monck  v.  Cooper^  2  Lord  Raym.  1477; 
S.  C.  Str.  763;  Pindar  v.  Ainsley,  1  T.  R.  312, 
cited;  Bel/our  v.  Weston,  1  T.  R.  310;  JVetgaU 
V.  WaterSy  6  T.  R.  488;  Hare  v.  Groves,  Anstr. 
687.) 

Formerly,  the  Court  of  Chancery  would  have 
relieved  in  cases  of  the  above  description, 
and  although  the  landlord  would  not  have  been 
compelled  to  rebuild,  he  would  nevertheless  have 
been  restrained  from  proceeding  at  law  for  the 
recovery  of  his  rent  until  he  did  so:  {Camden  v. 
Morton,  cited  Selw.  N.  P.  457 ;  Brown  v.  Qtdlter, 
Amb.  619.)  But  it  has  been  since  decided  that 
a  tenant  has  no  such  equity;  and  in  Leeds  v. 
Cheetham  (1  Sim.  146),  the  Lord  Chancellor 
refused  to  compel  a  landlord  to  expend  money 
received  from  an  insurance  office  on  account  of 
the  demised  property  which  had  been  burnt 
down,  in  rebuflding  the  premises,  or  to  restrain 
the  landlord  from  suing  for  the  rent  until  the 
premises  were  rebuilt:  (see  also  Hare  v.  Crroves, 
Anstr.  687  ;  HoltzapffeU  v.  Baker,  18  Ves. 
117.) 

In  the  case  of  an  express  covenant,  also,  which 
runs  with  the  land,  the  lessee  will  remain  liable 
during  the  continuance  of  his  term,  notwithstand- 
ing he  may  have  assigned  it  to  another  person 
{Rushden^s  case,  1  Dy.  4;  Anon,  2  Dy.  247,  b.  pL 
77;  WaJker^s  case,  3  Co.  22,  a.  b.;  Overton  v. 
Lydall,  Cro.  Eliz.  666;  Fisher  v.  Ameers,  1 
Brown.  &  Gold.  26;  Brett  v.  Cumberland,  Cro. 
Jac.  552;  Barnard  y.  Godscall,  ib,  309;  Vamis 
or  Ventrice  v.  Goodcheap,  cited  ib,  309;  Hassefs 
Executors,  Hetl.  46 ;  Iremonger  v.  ^ewsam. 
Latch.  260;  Batchelsun  v.  Gage,  Cro.  Car.  188; 
Norton  v.  Ackland,  ib,  580;  Countess  of  Devon 
V.  Colly er,  1  Roll.  Abr.  522,  N.  pi.  1 ;    Thuriby 


OF   LEASEHOLD  PfiOPERTY.  521 

V.  JPlant,  1  Saund.  236;  S.  C.  1  Lev.  259;  Ch^vil 
JVzcrsHey.HaUy  1  Ventr.  10;  Ashursty,  Mingay,  Bequuitetto 
2  Show.  133;  Parke  v.  fVebb,  3  Salk.  5;  £d'  tSw^lS. 
toards  v.  Morgan^  3  Lev.  333 ;  Hellier  v.  — 
Cdsbard^  1  Sid.  266;  Humble  v.  Glover y  Cro. 
f^liz.  328;  Arthur  v.  Vanderbank^  7  Mod. 
19S;  Jodderell  v.  Cotoelly  Ca.  temp.  Hard.  343; 
mTenhins  v.  Hermitage^  Freem.  277;  S.  C.  *mA. 
Tiom.  Jenkins  v.  Armitage,  3  Keb.  367;  Hornby 
V.  JJotdditchy  1  T.  R.  93,  n.;  Jft7/!s  v.  Aurioly 
1  H.  Blacks.  433;  S.  C.  4  T.  R.  100;  fFt&ow  v. 
TTigg,  10  East,  313;  Buckland  v.  /Ta//,  8  Ves. 
95  ;  Staines  v.  MorriSy  1  Ves.  &  Bea.  1 1 ;  J5Mr- 
7a^^/  V.  Lynchy  5  B.  &  C.  589,  604;  S.  C.  8  Dow. 
&  Rj.  368 ;  Manning  v.  Flighty  3  Bam.  &  Adol. 
211,  215;  Thomas  Y.  Cooky  2  Stark.  N.  P.  C. 
408,  410;  see  also  2  Piatt  Leases,  352);  nor  will 
tlie  circumstances  of  the  lessor's  having  accepted 
tlie  assignee  as  his  tenant  vary  the  case:  (Bar- 
nard V.  Godscally  sup. ;  Brett  v.  Cumberlandy 
sup.  ;  Ventrice  v.  Goodcheap,  sup,  N.  pi.  1; 
Fisher  v.  Ameer Sy  sup,;  Thursby  v.  Planty  sup,; 
Soulton  V.  Canny  Freem.  337  ;  Ashurst  v. 
JMingayy  T.  Jones,  144;  Edwards  v.  Morgany 
sup.;  Jodderell  v.  Cowelly  sup,;  Auriol  v.  i^t//!^, 
supS)  And  the  law  is  the  same  although  he  be 
outlawed  {Ramsay  v.  Macdonald,  Fost.  Cr.  L. 
61 ;  cited  15  East,  465),  or  his  estate  be  wrested 
from  him  by  the  operation  of  a  Ji,  fa,y  or  an 
elegit  (Auriol  v.  MilUy  sup,)y  or  attainted  for 
felony  (TrusseFs  co^e,  Cro.  Eliz.  213;  Hastings 
V.  ^lakey  Noy.  1),  or  by  an  act  of  confiscation: 
(^Hornby  v.  Houlditchy  1  T.  R.  93,  cited.)  But 
in  no  case  can  the  original  lessor  maintain  this 
action  against  a  mere  under-lessee:  {Holford  v. 
Hatchy  Doug.  183.) 

The  executors  or  administrators  of  a  lessee.  Personal 
having  assetSy  may  be  bound  by  the  covenants  of  tivesS" 
their  testator,  or  intestate,  although  they  are  not  {^5ndS^S 
xianxed  therein:  (Quick  v.  LudburroWy  3  Bulstr,  covenanta. 
30;   Shep.  Touch.  178.)     Executors  or  adminis- 
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trators  may  also  be  sued  as  assignees,  they  being 
in  fact  assignees  in  law  of  the  interest  of  the 
term:  (  Tilney  v.  Norris^  Salk.  309.)  But  where 
the  coTenants  are  merely  of  a  personal  nature,  or 
such  as  must  necessarily  determine  with  the 
death  of  the  party  entering  into  them  {Hyde  v. 
Windsor  {Dean  of),  Cro.  Eliz.  552),  his  personal 
representatives  will  not  be  bound,  unless  the 
words  "  during  the  term  "  be  added  to  the  cove- 
nant. Hence  it  has  been  said,  that  if  a  lessee  for 
years  covenants  ybr  himself  Xo  repair  the  houses 
demised,  omitting  other  words,  he  is  only  bound 
to  repair  during  his  life,  and  his  personal  repre- 
sentatives consequently  are  not  liable :  (Shep. 
Touch.  178.)  It  is  also  said,  that  if  a  lessor 
covenants,  for  himself  only,  to  discharge  the 
lessee  of  the  quit-rents  out  of  the  land,  this  cove- 
nant is  only  personally  binding  on  the  lesson 
{Ingery  v.  Hyde,  Bj.  124;  Wms.  Exors.  1229.) 
But  if  in  either  of  these  cases  the  words,  "  during 
the  term,"  had  been  added,  as  on  a  covenant  by 
a  lessee  ybr  himself  to  repair  the  houses  during 
the  term,  or  a  covenant  by  the  lessor  for  himself 
to  repair  the  houses  during  the  term,  it  seems 
that  this  covenant  would  be  binding  on  his  per- 
sonal representatives  after  his  death  :  (Shep. 
Touch.  482;  Wms.  Exors.  1229.) 

Whenever  a  covenant  is  annexed  to  the  de- 
mised property,  and  so  forming  a  covenant  run- 
ning with  the  land,  it  will  be  binding  on  the 
assignee,  although  he  be  not  named:  {Spencer's 
case,  5  Rep.  1 7,  b.)  Thus  he  wiU  be  bound  by  a 
covenant  to  pay  rent  and  taxes  {Parker  v.  WM, 
3  Salk.  5  ;  Porter  v.  Sweetman,  Sty.  406 ; 
Stevenson  v.  Lamhard,  2  East,  575 ;  Vyvyan  v. 
Arthur,  1  B.  &  C.  410,  416;  S.  C.  1  Dow.  h 
"Rj.  670,  675),  or  to  keep  the  demised  premises 
in  good  and  tenantable  repair  {Dean  and  Chapter 
of  Windsor's  case,  5  Rep.  24,  a);  to  reside  con- 
stantly on  the  demised  premises  {Tatam  v. 
Chaplin,  2  H.  Bl.  133);  to  farm  the  same  in  a 
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husbandlike  manner  ( Cockson  v.  Cock^  Cro.  Jac.   Chap,  vii. 
12 S;   Sail\.  Kitchingham,  10  Mod  158;  Hughes  Requisites  to 
V.  Michman,  Cow.  125;  Bally  v.  Wells,  3  Wils.  ^^wjSiJ 
25;    S.  C,  Wilm.  341,  352);  to  leave  paurt  of  the       — 

land  every  year  for  pasture  ( v.  Davis, 

referred  to  Woodf.  Landlord  and  Tenant,  80; 
Cockson  V.  Cock,  Cro.  Jac.  125);  to  grind  all  the 
com  grown  on  the  premises  at  the  lessor's  mill 
(  Vyfryan  v.  Arthur,  1  B.  &  C.  410);  or  to  insure 
tfa.e  property  against  fire,  coupled  with  a  provi' 
sioTi  for  applying  the  insurance  money  in  rein' 
stcLting  the  premises,  in  case  of  fire*  (  Vernon  v. 
Smith,  5  B.  &  Aid.  1);  all  of  which  are  cove- 
nants running  with  the  land,  into  whose  hands 
Bover  it  may  chance  to  come.  Covenants  of  this 
kind  will  be  equally  binding  on  a  mortgagee, 
iprliere  a  term  is  assigned  to  him  as  a  mortgage 
security,  as  any  other  assignee  of  the  property: 
(^fVesterdell  v.  Dale,  7  T.  R.  312;  Stone  v. 
E'vans,  cited  7  East,  341 ;  Williams  v.  Bosanquet, 
1  Bro.  &  Bing.  238;  Burton  v.  Barclay,  7  Bing. 
745.)  As  it  will  also  on  an  assignee  by  opera- 
tion of  law,  as  a  tenant  by  elegit  of  the  term: 
(^Sp^^^cf^s  case,  5  Rep.  17,  b.) 

3ut  where,  on  the  other  hand,  the  covenant  collateral 
relates  to  a  thing  merely  collateral  to  the  property  ^ot  wSSg 
demised,  as  to  pay  any  collateral  sum  to  the  on  assignee 
lessor,  or  to  a  stranger,  or  to  build  a  house  on  SenaSwi.* 
the  lands  of  the  lessor  not  included  in  the  demise 
(Mahoe  v.  Buckhurst,  Cro.  Jac.  438),  the  as- 
signee, although  named,  would  not  be  bound  by 
it:   (JDdayor  ^  Congleton  v.  Pattison,  10  East, 
130;   Easterly  Y,  Sampson,   1  Cro.  &  Jer.   118; 
Flight  V.  Glossop,  2  Bing.  N.  C.  131.) 


1  In  order,  however,  to  make  this  covenant  run  with  the 
land  it  must  be  accompanied  with  a  stipulation  for  applying 
the  insurance  money  on  the  restoration  of  the  premises:  (2  Piatt 
Leases,  403.) 


524  INVESTIGATION  OP   TITLES 

Chap,  vh.       Neither  is  an  assignee   responsible    for  anj 
RequifUei  to  breach  of  covenant  by  the  lessee  previous  to  f 
„JJ^^    assignment  {Grescot  v.    Greeny    1    Salk.    199^ 

—       Britain  v.  VauXy  Lutw.  109;   Churchwardens 

nspSaSbie    St,   Saviour's  v.   Smithy   3  Bur.   1271  ;  S. 

S'oSJSSlit    ^  Black.  351;  Hawkins  v.  Shearman^  13  Car.  ft 

prerioudy  to  Pay.  429),  nor  for  any  breach  of  covenant  com- 

■•■*«^*^*-  mitted  after  he  has  assigned  over  the  devised 

premises  to  another  person  {Pitcher  v.  Tofoeg^ 

1  Salk.  81;  S.  C.  by  name  of  Tovey  v.  Pitcher, 

3  Lev.  295;   Chancellor  v.  Poolcy  Doug.   764)| 

and  an  assignment  to  a  married  woman  {Bamr 

father  v.  Jordan,  2  Doug.  452),  a  beggar  (  Wd- 

ker^s  case,'  3  Co.  23,  a;  Lereux  v.  NasJi,  Str. 

1221  ;    Fagg  v.   Dobie,    1    You.    &    ColL  96; 

NouaiUe  v.  Flight,  7  Bea.   521),  or  a  person 

about  to  leave  the  kingdom  ( Tat/lor  v.  Shunif 

1  Bos.  &  Pull.  21),  provided  it  be  done  before 
his  departure,  wfll  be  valid,  and  this  notwith- 
standing the  assignee  never  takes  possession 
under  it:  (Lereux  y.  Niash,  Str.  1221;  Taylor 
V.  Shum,   1  Bos.  &  PuU.  21;    OdeU  v.  Wake, 

Equity.  3  Camp.  N.  p.  C.  394.)  And  such  assignments 
will  be  valid  in  equity  as  well  as  at  law,  unless 
the  assignment  be  colourable  or  fictitious,  as 
where  the  assignor  retains  the  possession,  or 
receives  the  profits  after  the  supposed  assign- 
ment (Philpot  V.  Hoare,  Ambl.  480 ;  VailiiaiU 
V.  Dodemede,  2  Atk.  546;    Onslow  v.    Come, 

2  Mad.  345;  Fagg  v.  Dobie,  3  You.  &  CoU.  396), 
or  the  assignment  is  made  to  some  fictitious 
party  who  has  no  actual  existence:  ( Taylor  v. 
Shum,  sup,;  and  see  2  Piatt  Leases,  417.)  Bat 
an  assignee  cannot,  by  assigning  his  term  before 
action  brought,  defeat  an  action  for  a  breach  of 
covenant  running  with  the  land  and  incurred  in 
his  time,  where  the  right  of  action  is  com- 
plete, and  vested  previously  to  such  assignment : 
(Pitcher  v.  Toovy,  1  Salk.  81;  Harley  v.  King, 

\^m.  2  Cr.  M.  &  R.  18.) 
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Covenants  that  the  vendor  is  seised  in  fee;  Chap,  vn. 
hat  he  has  good  right  to  convej;  for  quiet  enjoj-  Requuuei  to 
aent    {Noke  v.  Awdrey,  Cro.  Eliz.  375;  Lewis   ^K^. 
\  Camphelly  3  Moore,  35,  51;  3  Barn.  &  -^d.  ,^^^— ^ 
^92),  freedom  from  incumbrances,  and  for  fur-  covenants 
her  assurance  {Middlemore  v.  Goodhall^  Cro.  Car.  Se  S^*^ 
>03 ;  Kingdon  v.  Nottle,  4  M.  &  S.  53),  are  cove- 
lants  running  with  the  land;  so  is  a  covenant  to 
rene^v  a  lease  {Spencer^ s  case,  Moore,  159;  Istead 
r.  Stoneley,  1   Anders.   82;  Brookes  v.  Bulke- 
fey,  2  Ves.  498;  Shehurne  v.  Biddulph,  I  Bro. 
D.  C.  383;  Simpson  v.  Clayton^  4  Bing.  N.  C. 
?58;  Vernon  v.  Smith,  5  B.  fit  Ad.  11),  or  to 
produce  title  deeds  {Barclay  v.  Raine,  1  Sim.  h 
Stu.  449),  and  as  such  binding  on  the  reversion, 
and  for  breach  of  which  the  assignees  or  the 
Lessee  may  maintain  an  action  against  him.  With 
respect,  however,  to  the  covenants  for  the  produc- 
tion of  title  deeds  running  with  the  land,  they  onlj 
do  so  for  the  benefit  of  purchasers,  and  not  of 
vendors;  in  other  words,   purchasers  from   the 
covenantee  will  take  advantage  of  them  against 
the  covenantors  themselves,  but  the  liability  wiU 
not  extend  to  the  covenantor's  assignees.     The 
consequence  is  that  a  sale  by  the  cov^enantor  will 
manifestly  tend  to  the  prejudice  of  the  cove- 
nantee, and  his  assigns,  by  defeating  them  of 
their  power  of  obtaining  a  specific  performance  of 
the  covenant.     It  is  true,  that  the  remedy  of  an 
action  at  law  for  a  breach  of  covenant  would  re- 
main, but  damages  would  amount  to  a  poor  sub- 
stitute  for  the  advantages  derivable  from   the 
production  of  the  documents  themselves:  (see 
Piatt  on  Covenants,  227.)     A  covenant  by  a 
lessor  to  build  a  new  smelting-mill  in  lieu  of  an 
old  one,  in  a  lease  of  mines,  has  been  considered 
as  a  covenant  running  with  the  land:  {Sampson 
V.  Easterby,  9  B.  &  C.  505;  S.  C.  in  error,  under 
the  name  o£  Easterby  v.  Sampson,  6  Bing.  644; 
1  Cr.  &  Jer.  105;  4  Moore  &  R.  601.)     And  so 
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Chap,  vil  jJ^q  jjg^  ^  Covenant  by  a  lessor  to  supply  two  * 
Reqmsiteito  houses  with  good  water  at  a  rate  therein  men* 
iJStoli   tioned  for  each  house:  (Jourdan  v.  Wilson^  4  B. 
—       &  Aid.  266.)     But  a  covenant  by  a  lessor  to  pay 
for  all  trees  planted  by  the  lessee  does  not  run 
with  the  land:  (  Gre^  v.  CtUMfertsan,  2  Chit.  Bep^ 
482;  Selw.  N.  P.  498.)      A  covenant  for  pay-  j 
ment  of  rent  is  also  a  covenant  that  runs  with 
the  land  (Isherwood  v.  OlknoWy  3  M.  &  S.  382), 
as  is  also  a  covenant  from  a  lessee  of  tithes  for 
himself,  and  his  assigns,  not  to  let  a  particular 
person  have  any  part  of  the  tithes   {BaUy  v. 
Wellsy  3  Wils.  25);  but  a  covenant  to  pay  a  rent- 
charge  will  not  run  with  the  land  so  as  to  enable 
an  assignee  of  such  rent-charge  to  sue  upon  it: 
{Milnes  v.  Branchy  5  Mau.  &  Selw.  41 1 ;  Doe 
dent,  Cheere  v.  Smithy  5  Taunt.  795;  see  also  12 
M.  &  W.  129,  et  seq.)  Neither  is  a  covenant  not  to 
assign  without  licence  a  covenant  that  runs  with  the 
land :  (Doe  dem,  Cheere  v.  Smith,  5  Taunt.  795.) 
Covenant  not      This  covenant,  with  a  clause  of  re-entrv  in 

to  aMurn  •       « 

without  case  of  breach,  is  frequently  introduced  into 
ucenoe.  leases  for  the  purpose  of  securing  a  responsible 
tenant  to  the  lessor;  but  though  often  inserted, 
it  will  not,  strictly  speaking,  come  under  the 
description  of  a  common  and  usual  covenant 
Thus,  in  Henderson  v.  Hay,  where  a  bill  was 
filed  for  a  specific  performance  of  an  agreement 
by  a  landlord  to  grant  a  lease  of  a  public-house 
containing  the  common  and  usual  covenants,  Ix)rd 
Thurlow  said,  that  though  the  covenant  not  to 
assign  without  licence  might  be  a  very  usual  one 
where  a  brewer  let  a  vintner  a  public-house, 
that  would  not  have  made  it  a  common  covenant, 
and  he  held  accordingly  that  the  landlord  was  not 
entitled  to  have  it  inserted:  (3  Bro.  C.  C.  632.) 
In  Morgan  v.  Slaughter,  however.  Lord  Kenyon 
seems  to  have  entertained  a  different  opinion,  for 
he  there  held  that  such  a  covenant  was  a  fair  and 
usual  covenant:  (1  Esp.  N.  P.  C.  8.)     But  in 
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Church    V.  Brown  (15  Ves.  258),  Lord  Eldon  chap^vh. 
illy  recognized  the  opinion  expressed  by  Lord  Rtquuuet  to 
'hurlow  in  Henderson  v.  iTay,  above  cited,  as   e^Xoit. 
id  also  Sir  Wm.  Grant  in  Brown  v.  Ruban  (15       — 
''es.  528 ;  see  also  Bennett  v.  Womacky  9  B.  &  C. 
27;  Van  v.  Corpe,  3  MyL  &  Kee.  289;  Prapert 
.  Parker ,  ih,  290.)     The  granting  of  an  under- 
»ise  is  not  a  breach  of  a  covenant  not  to  assign 
dthout  licence:  {Cruso  and Bugby  y,  Blencowe^ 
Wibi,   234 ;  S.  C.  2  Black.  766.)     Neither  is 
lie  depositing  of  the  lease  as  a  security  with  a 
reditor:  (Doe  and  Pitt  v.  Laming,  1  R.  &  M. 
6.)     But  where  a  covenant  was  that  the  lessee 
rould  not  set,  let,  or  assign  the  whole  or  any  part 
f  the  premises  without  leave,  an  under-lease 
vas  holden  to  be  a  breach:  (Roe  and  Gregson  v. 
Harrison,  2  T.  R.  426.)     So  where  there  was  a 
proviso  that  the  lease  should  be  void,  "  if  the 
essee  assigned  or  otherwise  departed  with  the 
ndenture  of  lease  for  the  whole,  or  any  part  of 
he  term,  without  leave  in  writing,  it  was  held 
ihat  an  under-lease  was  included  under  those 
»rms:  (Doe  and  Holland  v.  Worsley,  1  Camp. 
&T.  P.  C.  20.) 

A  lease   for    the   whole    term    will  amount  Lease  for  the 
:o  an    assignment,   although   the   rent  be    re-  ^unJ^SSt 
served   to    the   lessee,    and  the    power  of  re-  to  an 
entry  is  given  to  him,  and  not  to  the  reversioner:  ""8^°°*®° 
[Palmer  v.  Edwards,  Doug.  186,  n.)     Yet  the 
exception  of  a  single  day  out  of  the  term  will  be 
sufficient  to  render  it  an  under-lease:  (Holford 
V.  Hatch,  Doug.  182.)     And  where  a  licence  to  i 

assign  is  once  given,  the  condition  is  entirely  . 

^scharged  (Dumper" s  case,  4  Rep.  1 1 96 ;  Cro.  Eliz.  / 

815;  Leeds  v.  Crompton,  cited  4  Rep.  1 20,  a ;  Brum'  ; 

melt  V.  Macpherson,  14  Ves.  173),  and  this,  whe-  l\ 

ther  the  licence  be  given  as  to  the  whole  or  only 
as  to  part  of  the  demised  premises  (4  Rep.  120, 
a»)  StiU  where  the  licence  to  assign  is  restricted 
to  some  specified  mode  of  disposition,  as  to  assign 
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Cbap.  VII. 

RequitUfsto 
support  a 


AmlginiiMnt 
by  operatton 
of  law  DO 
forfeiture. 


Bankrupts 

discharged 

from 

covenantSt 

when. 


bj  will  for  example,  and  which  is  made  bj  the 
lessee  accordingly,  though  such  assignment  is 
undoubtedly  good,  yet  this  will  not  warrant  his 
executors  in  making  another  assignment,  and  if 
they  do,  it  will  be  bad. 

An  assignment  by  operation  of  law,  as  where 
a  lease  passes  to  the  assignees  upon  the  bank- 
ruptcy of  a  lessee,  will  be  no  breach  of  a  cove- 
nant not  to  assign  without  licence;  neither  is  an 
assignment  to  a  person  purchasing  the  term  &om 
a  sheriff  under  a  bona  fide  execution  (JDoe  dem. 
MUchinson  v.  Carter,  8  T.  B.  57),  although  it 
clearly  would  be,  if  the  execution  was  fraudu- 
lently done  for  the  mere  purpose  of  evading  the 
covenant:  as  where  a  lessee  gives  a  warrant  of 
attorney  to  confess  a  judgment  to  a  creditor  for 
the  purpose  of  enabling  such  creditor  to  take  the 
lease  in  execution:  (ib.)  And  if  a  lease  contain 
a  proviso  making  it  void  in  case  the  lessee,  his 
executors  or  administrators,  alien  without  a 
licence  in  writing,  a  voluntary  assignment  by 
the  executor  or  administrator  without  such 
licence  will  amount  to  a  forfeiture:  (Hoe  dem, 
Gregson  v.  HarrisoUy  2  T.  R.  425.)  And  where 
a  lease  contains  a  proviso  for  determining  the 
term  on  the  lessee's  becoming  bankrupt,  this 
condition  being  annexed  to  the  demise  itself  will 
avoid  the  term,  and  the  landlord  may  in  such 
case  re-enter  on  the  property:  (Boe  v.  Galliers, 
2  T.  R.  133;  WUson  v.  Greenwood,  1  Swanst. 
481;  Goring  v.  Warner,  2  Eq.  Ca.  Abr.  100; 
7  Vin.  Abr.  85 ;  PhUpot  v.  Hoare,  Amb.  480; 
2  Atk.  219 ;  Doe  dem.  Godbehere  v.  Sevan,  3 
Mau.  &  Selw.  353;  Doe  dem.  Lloyd  v.  Powell, 
5  B.  &  C.  308  ;  Ex  parte  Shearman,  Buck.  462.) 

The  statute  of  6  Greo.  4,  c.  17,  contains  a  pro- 
viso (s.  75)  discharging  a  bankrupt  lessee  from 
his  covenants :  first,  when  the  assignees  accept 
the  lease,  in  which  case  it  declares  that  the  bank- 
rupt shall  not  be  liable  to  pay  any  rent  accruing 
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after  the  date  of  his  commissioii,  or  to  be  sued  in  <5HAi^vn. 
respect  of  the  nonperformance  of  any  of  the  RequuUeito 
covenants.  Secondly,  where  the  assignees  decline  UmiMie. 
the    same.      Nor  will   the  bankrupt  be  liable       — 
in  case  he  delivers  up  the  lease  within  fourteen 
days  after  he  shall  have  notice  that  the  assignees 
shall  have  declined  to  accept  the  lease.     In  this 
case  the  covenants  on  both*  sides  fall  to  the 
ground:  {Kersey  y.  CarMtairSy  2  B.  &  Ad.  716; 
see  also  Doe  dem.  Cheere  v.  Smith,  5  Taunt. 
795.)     And  thirdly,  where  the  assignees  do  not 
upon  request  elect  whether  they  will  accept  or 
decline,  in  which  case  the  Lord  Chancellor  has 
power  upon  petition  to  order  the  assignees  to 
elect  and  to  deliver  up  the  lease  and  possession 
of  the  premises:  (Selw.  N.  P.  481.) 

But  this   section    only  empowers  the   Lord  Questions  m 
Chancellor  to  make  an  order  that  the  assignees  bJi^cw^  ^ 
shall  elect ;  it  does  not  enable  him  to  determine  PJ^S!;!i"®* 

1  'IT  1  .  t  1  -Oy*  jury. 

the  question  whether  the  assignees  have  elected 
to  take  the  lease  or  not ;  he  can  only  send 
such  a  question  to  be  tried  by  a  jury:  (Ex  parte 
Quantock,  Buck.  189.)  -  And  upon  a  petition  for 
an  order  for  the  assignees  to  elect,  they  will  be 
allowed  a  reasonable  time,  such  as  ten  days,  for 
,  instance,  to  consider  what  will  be  most  beneficial 
to  the  creditors:  (Ex  parte  Scott,  1  Kose,  446, 
n.  a.) 

With  respect  to  what  acts  will  be  construed  to  ^f}*^*®** 
be  an  acceptance  by  the  assignees,  it  appears  that  constrned  as 
if  they  assume  the  direction  and  management  of  ton?e*by"the 
the  property  included  in  the  lease  ( Thomas  v.  assignees. 
piemherton,  7  Taunt.  201;  Hanson  v.  Stevenson, 
1  6.  &  Aid.  303),  or  permit  the  bankrupt  to  re- 
main in  the  occupation  of  the  demised  premises, 
and  to  carry  on  the  trade  for  the  estate  under 
their  directions  (Clarhe  v.  Hume,  1  R.  &  M.  207; 
Gibson  v.  Couthope,  1  Dowl,  &  Ry.  205),  they 
will  be  considered  to  have  accepted  the  lease. 
But  merely  attempting  to  sell  the  lease,  provided 
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Chap,  vn.  they  neither  take  possession,  nor  exercise  any 
Hequititesto  acts  of  Ownership  over  the  premises,  will  not  be 
JJ^'''2^    so  construed  (  Turner  v.  Richardson^  7  East,  355; 
—    '    Wheeler  v.  Bramahy  3  Camp.  N.  P.  C.  340);  yet 
if  in  the  endeavour  to  sell  there  is  a  bidding,  and 
the  assignees  accept  it  and  receive  a  deposit,  it 
wiU  afford  evidence  of  their  assent  to  take  the 
premises,  from  which  they  will  not  be  released, 
although  the  contract  should  be  afterwards  re- 
scinded: {Hastings  v.  Wilson,  Holt.  Rep.  290.) 
^Jj^«>        Before  dismissing  this  part  of  our  subject,  it 
conditions     may  not  be  amiss  to  point  out  the  distinction  be- 
and  wve?**'  twcen  conditions  or  provisoes  for  avoiding  the 
nantsnotto  term  in  case  the  lessee  should  assign  without 
oat  Ucenoe'  licence,  and  where  the  lessee  is  restrained  fiom 
so  doing  by  covenant  only;  which  seems  to  be, 
that  where  the  lessee  is  restricted  from  assigning 
and  there  is  a  condition  or  proviso  for  avoiding  the 
term  in  case  of  a  breach  thereof,  and  the  lessee 
assigns,  his  estate  will  be  thereby  determined 
and  his  assignment  will  be  actually  void.     But 
if  the  lessee  be  restrained  from  so  assigning, 
by  covenant  only,    although   thereby  he   w5l 
be  guilty  of   a  breach   of  covenant,    yet  the 
assignment  itself  is  not  void :   {Paid  v.  JVurse^ 
8  B.  &  C.  488.)     But  where  the  clause  com- 
mences as  a  proviso,  the  addition  of  the  terms 
"it  is  hereby  covenanted,"  will  not  convert  it  into 
a  covenant.     Thus,  where  a  lease  for  years  of 
land  for  fifteen  years  contained  the  following 
clause:—"  Provided  always,  and  it  was  thereby 
declared  and  agreed,  that  if  the  lessor  should 
from  time  to  time  during  the  term  be  minded  to 
have  any  part  of  the  land  delivered  up  to  him, 
and  should  give  three  months'  notice  thereoi^  the 
lessee  did  thereby  covenant  peaceably  to  sur- 
render up,  and  that  the  lessor  might  take  peace- 
able and  quiet  possession  of  such  part  or  parts  of 
the  lands  as  should  be  included  in  the  notice; 
the  lessor  paying  to  the  lessee  a  fair  compensa- 
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tion  in  respect  of  moneys  laid  out  in  improving  Chap,  vii. 
the  condition  of  so  much  of  the  land  as  should  BeguitUes  to 
be  given  up;  and  that  thenceforth  the  rent  ^^^SHeMe. 
should  be  reduced  proportionably,  and  the  re-  — 
mainder  of  the  land  be  held  at  such  reduced 
rents;" — it  was  holden  that  this  was  a  condition, 
and  not  a  mere  covenant  on  the  part  of  the  lessee; 
the  proviso  being  construed  in  substance  that  in 
case  the  lessor  should  at  any  time  during  the 
continuance  of  the  term  be  desirous  of  having  any 
part  of  the  premises,  he  might  determine  the  - 
interest  of  the  lessee  as  to  the  whole  of  the 
lands  by  a  three  months'  notice;  and  that  the 
lessee  covenanted  to  give  up  and  that  the 
lessor  should  take  quiet  possession,  paying  a 
reasonable  and  fair  compensation  in  respect  of 
the  money  which  may  have  been  laid  out  by  the 
lessee  in  the  improvement  of  the  land:  {Doe 
dem.  Grardner  v.  Kennard^  11  L.  T.  288.)  Ac- 
ceptance by  the  lessor  of  rent  due  after  breach  of 
a  covenant  of  this  kind,  with  notice^  will  also  be 
a  waiver  of  the  forfeiture :  (  Whichcott  v.  FoXy 
Cro.  Jac.  398;  Goodright  and  Walter  v.  DavidSy 
Cow.  804.)  But  a  court  of  equity  will  not  re- 
lieve against  a  forfeiture  thus  incurred:  (JHUl  v. 
Barclay y  18  Ves.  63.) 
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SECTION  n. 


TITLES   TO  BENEWABLE   LEASEHOLDS, 


Upon  what 
the  title  to 
renewable 
leaseholds 
will  depend. 


Tenant  rijtht 
of  renewal. 


The  title  to  renewable  leaseholds,  as  far  as 
such  right  of  renewal  is  concerned,  will  depend 
either  upon  a  tenant  right  of  renewal,  or  upon 
express  covenants  for  that  purpose.  With  regard 
to  the  former,  in  the  case  of  leases  under  the 
crown,  ecclesiastical  corporations,  colleges,  &c., 
if  the  tenant  is  willing  to  pay  the  fine  and  rent 
demanded,  he  is  seldom  turned  out  of  possession. 

This  preference  in  equity  is  termed  the  tenant 
right,  which,  though  no  certain  or  even  con- 
tingent interest  in  law,  there  being  no  actual 
means  of  compelling  a  renewal,  is  jet,  to  a  cer- 
tain extent,  a  right  recognized  in  equity  {Jonez 
V.  Powell,  4  Bea.  96);  so  that,  wherever  a  grant 
of  a  reversionary  lease  is  obtained  to  the  pre- 
judice of  the  old  tenant  by  undue  means,  whether 
by  suggesdo  falsi  or  suppressio  yeriy  the  party 
obtaining  it,  though  a  mere  stranger,  or  a  pur- 
chaser with  notice,  shall  not  be  permitted  to  hold 
it  to  his  own  use:  (^Parker  v.  Brooke,  9  Ves. 
482.)  Whoever,  therefore,  has  a  tenant  right  of 
renewal  in  a  lease  has  an  interest  in  the  renewal; 
so  that  when  an  additional  term  is  granted,  the 
old  teiin  may  be  said  to  be  still  in  being,  and  the 
renewed  interest  will  be  subject  to  all  its  inci- 
dents and  liabilities:  (Palmer  v.  Young^  1  Yem. 
276;  Batve  v.  Chichester,  Amb.  719;  Wxnshw 
v.  Tighe,  2  Ball  &  B.  205.  See  also  Collet  v. 
Hooper,  13  Ves.  258:   Featherstonhaugh  v.  Fen- 
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vnck,  17  ib.  298.)    Strictly  speaking,  however,  Chap^vil 
a  right  of  renewal  must  be  the  result  of  express       Tuies 
contract,  and  to  secure  it  is  the  object  of  the  *y^^^ 
covenant  for  renewal  occasionally  contained  in       — 
leases:  (1  Piatt  Leases,  705.) 

The  right  of  renewal  under  a  covenant  may  be  ^^^  ^J 
for  a  limited  term,  or  perpetual.  Grenerally  renewal. 
speaking,  however,  covenants  for  perpetual  right 
of  renewal  are  not  much  favoured  {Baynham  v. 
Guy's  Hospitcdy  3  Ves.  295;  Moore  v.  Foley,  6 
ib.  232);  though  such  a  right  may  be  clearly 
conferred  where  the  lease  is  granted  by  persons 
entitled  to  the  fee-simple  and  inheritance  of  the 
demised  property:  {Bridges  v.  Hitchcock^  5  Bro. 
P.  C.  6.)  Yet,  as  a  covenant  of  this  kind 
is  construed  strictly  in  favour  of  the  lessor,  a 
covenant  to  renew  oncTer  the  same  covenants 
as  contained  in  the  original  lease  has  been 
held  not  to  include  a  covenant  for  perpetual  re- 
newal. Hence,  where  A.  by  indenture,  in  con- 
sideration of  a  certain  sum  in  the  nature  of 
a  fine  and  of  a  yearly  rent,  demised  land  for 
twenty-one  years,  and  covenanted  at  the  end  of 
eighteen  years  of  the  term,  or  before,  on  request 
of  the  lessee,  to  grant  a  new  lease  of  the  premises 
**for  the  like  fine,  for  the  like  term  of  twenty-one 
years,  at  the  like  yearly  rent,  with  aU  covenants 
as  in  that  indenture  were  contained,"  it  was 
holden  that  this  covenant  was  satisfied  by  a 
tender  of  a  new  lease  for  twenty-one  years,  con- 
taining all  the  former  covenants  except  the 
covenant  for  future  renewal:  {Iggidden  v.  May, 
7  East,  237.  See  also  Hyde  v.  Skinner,  2  P. 
Wms.  196;  Redshaw  v.  Bedford  Level  Com- 
pany, 1  Eden,  349;  Lee  v.  Vernon  (Lord),  5 
Bro.  P.  C.  10;  Tritton  v.  Foote,  2  Bro.  C.  C. 
636;  Z^oe  dem,  Hardtoicke  v.  Hardwicke,  10 
East,  549.)  And  the  same  construction  is  put 
upon  such  a  covenant  in  equity;  and  such  con- 
struction ought  not  (as  was  permitted  to  4)e  done 


534  INTESTiaATION  OF    TITLES 

cbap.  vu,  in  Cooke  v.  Booths  Cow.  819)  to  be  affected  by 
Tujes      tbe  previous  acts  of  tbe  parties :  (Baynham  t. 
'tolSSSj'*  ^^^^  Hospitaly  3  Ves.  295 ;  Eaton  v.  Zyo«,  i6. 
—       691;  Moore  v.  Foley,  6  ift.  232;  Ct<y  of  London 
V.  Mkfordy  14  t6.  50;    JVatson  v.  HermworA 
Hospital,  ib,  324 ;    JPF«/an  v.  fFt/to«,  16  «6.  72; 
Bowling  v.  Jllft7/,  1  Mad.  548 ;  Higgins  v.  jBose^ 
3  Bligb,  113.)     And  notwitbstandiiig  the  court 
wiU  lean  against  constniing  a  covenant  to  be  for  a 
perpetual  renewal,  still,  if  it  clearly  appears  to 
be  so,  it  must  be  specificaUj  executed;   and 
a  purchaser  from  a  tenant  in  tail,  with  notice 
fix)m  him  of  an  agreement  to  renew  a  lease 
under  which  his  father  as  tenant  for  life  had 
agreed  to  renew,  is  bound  to  renew  accordingly: 
(Brook  V.  Bulheley,  2  Ves.  498.) 
How  the  A  right  of  renewal  may  be  lost  by  the  laches 

renew^may  ^^  *^^  tenant  in  neglecting  to  make  his  appHca- 
be  lost.  tion  within  the  time  prescribed  by  the  covenant 
Hence,  where  a  lease  for  sixty-one  years  con- 
tained a  covenant  that  at  any  time  within  one 
year  after  the  expiration  of  the  said  term  of 
sixty-one  years,  upon  the  request  of  the  lessee, 
and  his  paying  6/.  to  the  lessors,  they  would 
execute  another  lease  to  the  lessee  of  the  same 
premises,  for  and  during  the  further  term  of 
twenty  years,  to  commence  from  and  after  the  eX' 
piration  of  the  sfiid  term  of  sixty-one  years,  Sre^ 
and  so  in  like  manner  at  the  end  and  expiration 
of  every  twenty  years  during  the  said  term  of 

I  sixty-one  years,  for  the  like  consideration,  and 

upon  the  Hke  request,  would  execute  another 

I  lease  for  the  further  term  of  twenty  *years,  to 

commence  at  the  end  and  from  the  expiration  of 
the  term  last  before  granted,  S^c,  it  was  holden 
that,  under  this  covenant,  the  lessee  could  not 
claim  a  further  term  of  twenty  years  at  the 
expiration  of  the  last  twenty  years  in  the  lease, 
if  he  has  omitted  to  claim  a  further  term  at  the 
end  of  the  first  and  second  twenty  years  of  the 
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lease :  {Ruhery  v.  Jervoise,  1  T.  R.  229.)     Nor,  Chap.  vn. 
it  seems,  would  equity  afford  relief  to  the  lessee       n^s 
in  a  case  of  this  kind.     Thus,  in  AUen  v.  Jailton  ^J,232wJ'* 
(cited  1  Fonbl.  Eq.  432,  n.  c),  a  defendant  had       — 
covenanted  to  renew  the  plaintiff's  lease,  at  the 
request  of  the  plaintiff,   within  three  months 
before  the  expiration  of  the  then  granted  lease. 
The  lease  being  within  a  month  of  expiring,  and 
the  plaintiff  not  having  requested  a  renewal,  the 
defendant  agreed  to  lease  the  premises  to  other 
persons.    The  plaintiff,  being  then  in  possession, 
applied  for  a  new  lease,  which  >the  defendant 
refusing,  he  filed  his  bilL     The  Lord  Chancellor 
was  clearly  of  opinion  that  the  plaintiff,  having 
omitted  to  apply  at  the  time  agreed  on,  was  not 
entitled  to  relief;  observing,  that  if  a  lessee  were 
relieyable  in  such  a  case,  he  knew  not  where  the 
court  could  stop;  it  would  be  saying  that  the 
lessee  shall  be  loose  and  the  lessor  bound.     In 
the  case  of  BaUy  v.  Corporation  of  Leominster 
(3  Bro.  C.  C.  529),  Lord  Thurlow  held  that  a 
lessee  for  lives  entitled  by  covenant  to  a  renewal 
on  application  whignever  one  of  the  lives  should 
fall,  was  not  entitled  tP  such  renewal  upon  his 
application  when  two  lives  were  dropped,  though 
he  offered  to  pay  the  fines  for  both  lives ;  &s 
lordship  observing  that  the  covenants  were  not 
mutual :    {M' Alpine  v.  Swift,  1  BaU  &  B.  285.) 
And  even  when  a  lease  contains  a  covenant  for 
perpetual  renewal,  a  specific  performance  has 
been  refused  under  circumstances  of  gross  laches, 
and  where  there  had  been  such  an  alteration  in 
theproperty  as  that  it  could  not  be  enjoyed  accord- 
ing to  the  stipulations :  (  City  of  London  v.  Mitford, 
14  Ves.  41;  Mauntnorris  v.  White,  2  Dow.  459; 
Boynham  v.  Gv,j/8  Hospital,  2  Yes.  295;    see 
also  Browne  v.  Tighe,  2  Cla.  &  Fin.  396;  S  Bligh, 
N.  S.  272.) 

Covenants   for    renewal  run   with  the  land  jj^^flj'of 
{SheUmme  v.  Biddulph,  1  Bro.  P.  C.  383),  are  covenants  for 
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Chap.  vu.  transmissible  to  the  personal  representatives  of 
Tuks      the  lessee  {Chapman  y.   Dalton,   Plow.   284; 
<^JJJ^  Ht/de  V.   Skinner,  2  P.  Wms.    196),    and  are 
-    *    binding,  not  onfy  on  the  lessor  and  his  heirs,  bat 
trim^is?     also  on  a  future  purchaser  of  the  inheritance: 
aibie.  {Hickardson  v.  Sydenham^  2  Vem.  447.)     But 

where  the  former  lease  was  in  settlement,  the 
renewed  lease  will  be  liable  to  the  same  trusts: 
(  Taster  v.  Marriot,  Amb.  68;  Otpen  v.  Williams^ 
ib.  734;  Bowls  y.  Stewart,  I  Sch.  A  lief.  209; 
Brookman  v.  Hales^  2  Ves.  •&  Bea,  45.)  So, 
wheneyer  a  lease  is  renewed  by  trustees,  it  will 
be  subject  to  the  trusts  of  the  old  one  (Boe  v. 
Chichester,  Amb.  719;  Griffin  y.  Griffin^  1  Sch. 
&  Lef.  352),  and  this,  notwithstanding  the  lessor 
would  not  haye  granted. a  renewal  to  the  ceshM 
que  trust  {JFOzgibbtm  y.  Scarlan,  1  Dow.  269); 
and  where  the  owner  of  a  partial  interest,  as  a 
tenant  for  life,  or  a  mortgagee  in  possession, 
renews  a  lease  of  this  kind,  equity  wiU  consider 
such  person,  after  his  own  particular  interest  has 
ceased,  simply  as  a  trustee  for  the  persons  bene- 
ficially entitled  under  the  pre-existing  lease: 
{Palmer  y.  Young,  1  Vera.  276 ;  Bawe  y.  C%t- 
chester,  Amb.  719;  Parker  y.  Brooke,  9  Ves.  583; 
Collet Y.  Hooper,  ISib,  258;  FecUherstonhaugh  y, 
Fenwick,  17  ib.  302 ;  Wtnslow  y.  Fisher,  2  Ball 
&  B.  205,  206.)  But  although  the  personal  repre- 
sentatiyes  of  a  lessee  are  entitled  to  the  benefit  of 
a  coyenant  for  renewal,  the  assignees  of  a  bank- 
rupt haye  been  held  to  possess  no  such  right: 
(  Vandmanker  y.  Deshorough,  2  Vern.  96.) 
Contribution  All  pcrsons  beneficially  interested  in  the  re- 
for  defraying  jje^al  of  a  lease  are  bound  to  contribute  in  defeny 
?r^.  ing  the  expense  thereby  incurred,  in  proportion 
to  the  interests  they  respectiyely  take  in  tiie 
property:  (Adderlep  y.  Clavering,  2  Bro.  C.  C 
658;  S.  C.  2  Cox,  192.)  With  respect  to  the 
portions  that  each  party  was  to  bear,  the  rule 
formerly  seems  to  haye  been  for  the  tenant  for 
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life  to  pay  one-third,  and  for  those  in  remainddk*  Chap.  vii. 
-fco  pay  the  residue:  (Vemey  v.  Verney,  1  Ves.       2^ 
sen.  428;  S.  C.  Amb.  88.)  Lord  Alvanley,  how-  'J^J^Sa* 
ever,  seems  to  have  considered-  that  the  tenant      — 
£br  life  was  to  pay  nothing  but  the  interest: 
^Buckridge  v.  Ingram:,  2  Ves.  652.)    But  Lord 
ISldon  has  disapproved  of  this  doctrine,  on  the 
ground  of  the  possible  inequality,  and  seems  to 
liave  considered  that  the  cases  had  decided  it  was 
l>etter  to  determine  the  proportion  upon  fact  than 
speculation  (Nightingale  v.  Lawsony  1  Bro.  C.  C. 
140;  SUme  v.  Theed,  2  ib.  243);  therefore,  if 
the  tenant  for  life  is  bound  to  pay  in  any  degree, 
lie  ought  to  pay  in  proportion  to  the  benefit  he 
defoAito  took  under  the  effect  of  the  transaction; 
and  that  the  remainder-man  ought  also  to  pay 
with  reference  to  his  proportion  of  the  benefit 
{WhiJte  V.  White,  9  Ves.  554);  so  that  if  the 
latter  receives  the  entire  benefit  of  the  renewal, 
as  where  the  tenant  for  life  is  himself  one  of  the 
lives  upon  which  the  lease  is  determinable,  the 
whole  of  the  expenses  must  be  defrayed  by  the 
remainder-man,  for  here  the  tenant  for  life  re- 
ceives no  benefit  whatever  from  the  renewal  (the 
existing  lease  being  at  least  as  durable  as  his  in- 
terest), and  any  money  expended  by  him  in  ef- 
fecting such  renewal  will  be  a  charge  on  the 
estate:  {AdderUy  y.  Clavering,  2  Bro.  C.  C.  658; 
8.  C.  2  Cox,  192.)    There  is  no  difference  in 
this  respect  between  a  renewable  term  for  years, 
and  a  lease  for  lives  renewable:  (per  Lord  Eldon, 
9  Ves.  559.) 

Where  leases  have  been  renewed  by  ecclesi- of renewed' 
astical  persons,  it  must  be  ascertained  that  the  old  ^iSiSuSi 
lease  has  been  properly  surrendered,  for  this  has  persons, 
often  been  ineffectually  done,  and  the  title  has 
proved  defective  in  consequence.     This  has  oc- 
curred where  surrender  has  been  made  by  the 
cestui  que  trust,  instead  of  by  the  legal  tenant; 
or  where  no  actual  surrender  is  made,  and  the 
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new  lease,  instead  of  being  granted,  as  it  ongbt 
to  be,  to  the  legal  tenant  under  the  former  lease, 
is  granted  to  the  cestui  que  trusty  so  that  there  is 
uo  virtual  surrender  of  the  subsisting  lease;  and 
whenever  these  defects  occur,  it  will  be  requisite, 
in  order  to  complete  the  title,  that  the  persons 
having  the  legal  estate  should  make  an  e^ectuai 
surrender  and  obtain  a  new  lease  under  such 
surrender;  for,  unless  this  be  done,  sucli  a  voidable 
lease,  although  good  against  the  actual  lessor  who 
granted  it,  will  not  be  binding  on  his  successors; 
therefore,  as  soon  as  a  defect  of  this  kind  is  dis- 
covered, no  time  should  be  lost  in  rectifying  it, 
by  adopting  the  course  above  suggested. 

To  accomplish  this  object,  it  is  reqidsite  that 
the  old  lease  should  either  be  surrendered  by  the 
parties  who  take  the  legal  estate  therein  before 
the  new  lease  is  granted;  or  should  be  surrendered 
in  point  of  law  by  the  acceptance  of  such  new 
lease  by  the  parties  having  the  legal  estate  under 
the  old  one,  or  should  be  surrendered,  ended,  or 
determined  within  a  year  from  the  making  of  the 
lease:  (32  Hen.  8,  c.  28;  1  Ins.  44,  b;  2  Prest 
Abs.  10,  11.)  The  surrender  ought  also  to  be 
made  to  him  who  has  the  immediate  reversion  or 
remainder,  otherwise  it  will  be  inoperative:  (Co. 
Litt.  3376;  2  Roll.  Abr.  494,  c.  12;  Cro.  Eliz. 
803.)  He  who  has  the  immediate  reversion  may 
take  a  surrender,  whether  he  has  it  in  fee,  or  in 
tail,  or  for  life:  (2  RoU.  Abr.  494,  c.  12.)  And 
whatever  doubts  may  have  once  existed,  it  is  now 
settled  that  a  possessory  term  of  years  will  merge 
in  a  reversionary  one  of  the  same  premises,  where 
they  both  meet  in  the  same  parties,  whether  the 
term  in  reversion  be  greater  or  less  in  point  of 
duration  of  time  than  the  term  in  possession;  so 
that  a  possessory  term  of  one  thousand  years  will 
merge  in  a  reversionary  one  of  twenty,  ten,  or 
eVen  a  shorter  term:  (Bac.  Abr.  tit.  Leases,  s.  2; 
Hughes  v.  Robotham,  Cro.  Eliz.  302;   CAaUoner 
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V.  Davis,  1  Lord  Raym.  401;  1  Preat.  Abs.  12.)  c«a^vii. 
Bat  a  possessoiy  term  which  a  person  takes,  in  Titles 
autre  droits  or  bj  operation  of  law,  as  executor,  '^^di 
or  administrator,  or  in  right  of  his  wife,  although  — 
lie  be  seised  of  the  freehold  at  the  time  of  his 
marriage  (Bracdnridge  Y.Cook,  1  Plow.Com.417), 
will  not  merge  in  the  freehold  or  inheritance,  or, 
it  seems,  a  reversionary  term  which  he  had  before 
such  possessory  term^became  vested  in  him  by 
such  act  of  law:  {Poly blank  v.  Hawkins,  Doug. 
329.)  Nor  will  a  term  so  held  in  another's  right 
be  merged  by  a  subsequent  descent  of  the  re- 
mainder or  reversion:  {Piatt  v.  Sleep,  Cro.  Jac. 
276.)  But  if  the  person  possessed  of  a  term  of 
y^rs,  either  in  his  own  right,  or  right  of  his 
wife  (Godb.  2;  Moore,  54,  pi.  157),  were  to  pur- 
diase  such  immediate  remainder  or  reversion  in 
the  same  property,  it  would  effect  a  merger,  even 
though  he  be  only  a  trustee  of  the  term;  because 
here  he  acquires  such  reversion,  &c.,  by  his  own 
act;  whereas,  in  the  former  instance,  it  is  cast  on 
him  by  operation  of  law :  (Bro.  Abr.  Extinguish- 
ment, 54;  Leases,  63;  Surrender,  52;  3  Leon. 
Ill;  2  Roll.  Rep.  742;  1  RoU.  Abr.  434,  pi. 
102;  4  Leon.  57,  pi.  102;  Hetley,  36;  2  Freem. 
289,  pL  338.) 

An  intermediate  estate  in  a  third  party  will  Merger. 
prevent  a  merger.  Thus,  A.  made  a  mortgage 
for  a  term  of  500  years,  and  afterwards  made 
another  mortgage  for  a  like  term.  Both  the 
mortgages  were  satisfied,  and  the  terms  were 
assigned  to  distinct  trustees,  upon  trust  to  attend 
the  inheritance.  Some  time  afterwards,  the 
owner  of  the  fee  took  an  assignment  of  the  first 
term,  with  the  intent  to  merge  it,  or  have  it  sur- 
rendered; but  it  was  held  that  the  merger  was 
prevented  by  the  intervention  of  the  other  term, 
outstanding  in  another  person:  {Whitchurch  v. 
Whitchurch,  2  P.  Wms.  236;  see  also  Duncomb 
V.  Duncomb,  3  Lev.  437;  Balers  case,  Salk.  254; 


540  IKyE8TIGATH>N  OF   TITLRS 

CHAFjm.    jyroUesly  v.  Adams,  Plow.   191 ;  Scott  v.  Fen- 
lutei      bouUett,   1  Bro.  C.  C.  69.)     When,  therefore,  it 

^^Jj^Sflbf^  was  deemed  advisable  to  keep  several  terms  on 
—       foot  to  attend  the  inheritance,  the  mode  was  to 

estate.  interpose  an  intermediate  estate  between  each 
term;  and  thus  two  trustees  might  have  held  any 
number  of  terms  between  them,  withoat  aaj 
danger  of  a  merger  taking  place.  For  example : 
suppose  four  terms  to  be  created,  respectivelj,  in 
the  years  1750,  1760,  1770, 1780,  in  which  case, 
if  the  terms  of  1750  and  1770  are  assigned  to  one 
trustee,  and  the  terms  of  1760  and  1780  to 
another  trustee,  all  the  terms  are  by  this  nieans 
preserved;  there  being  an  intermediate  estate 
between  each  term.  But  if  the  terms  of  1750 
and  1760  had  been  assigned  to  one  trustee,  and 
the  terms  of  1770  and  1780  to  the  other,  then 
for  want  of  such  intermediate  estates,  the  t^nn 
of  1750  would  have  merged  in  the  1760,  and  the 
term  of  1770  in  the  term  of  1780. 

Practical  The  doctrine  above  laid  down,  as  Mr.  Preston 

remai  a.  ^^^^  accurately  remarks,  shows  how  cautious  the 
conveyancer  should  be  in  surrendering  a  term; 
for  though  it  may  be  well  known  that  this  should 
be  made  to  the  person  entitled  to  the  next  im- 
mediate estate  in  remainder,  or  reversion,  yet 
this  cannot  always  be  done  with  certainty,  for 
want  of  knowledge  of  the  precise  state  of  the 
title ;  and  that  it  seems  advisable  to  make  the  sur* 
render  by  deed-poll,  and  generally  to  the  pers<m 
or  persons  having  the  next  immediate  estate  in 
remainder,  or  reversion  ;  by  which  mode,  it 
seems,  the  term  would  be  effectually  extinguished. 
The  same  learned  writer  also  adds,  thftt  the  prac- 
tice of  using  words  of  assignment,  as  well  as  of 
surrender,  is  still  more  eligible  and  safe:  (2  Prest 
Abs.  14.) 
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1.  Modes  by  which  Leasehold  Property  may 

be  assigned. 

As  the  l&w  stood  previously  to  the  recent  statute  Assignments 
8  &  9  Vict.  c.  106,  a  term  of  years  in  lands  ^^^*"^- 
might  have  been  assigned  by  writing  without 
deed,  provided  it  was  assigned  by  the  party  and 
properly  stamped  :  (Rex  v.  Litde  Dean,  Str. 
555;  Farmer  dem.  Early.  Rogers,  2  Wils.  26; 
Beah  dem.  Fry  v.  PhUlips,  5  Bur.  2827.)  Previ- 
ously,  indeed,  to  the  Statute  of  Frauds  (29  Car. 
2,  c.  3,  s.  2),  it  might  have  been  effected  by 
parol;  and«notwithstanding  that  statute  requires 
all  assignments  to  be  in  writing,  still,  until  the 
statute  of  8  &  9  Vict,  it  was  not  required  to  be 
done  by  deed,  but  might  have  been  effected 
either  by  a  deed  or  by  a  mere  note  in  writing 
signed  by  the  assigning  party  or  his  lawfully 
authorized  agents.     By  the  modem  Stiftmp  Acts,  
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CHAK_yii.  however  (44  Geo.  3,  c.  78;  55  Greo.  3,  c.  184^ 
or       all  instruments  of  assignment,  whether  bj  deed 

*  "^''^-  or  note  in  writing,  must  be  stamped  with  the 
common  deed  stamp:  (Coventry  on  Stamps,  196.) 
Still,  although  a  stamp  of  this  kind  was  neces- 
sary to  give  validity  to  the  assignment,  such 
assignment  might  yet  have  been  made  by  a  simple 
note  in  writing;  but  now  the  act  of  8  &  9  Vict 
declares  all  assignments,  not  being  an  intertgt 
which  might  have  been  created  vnthotU  writing^ 
made  after  the  1st  of  October,  1845,  to  be  void 
at  law  unless  made  by  deed.  But,  for  all  this, 
a,  mere  note  in  writing,  if  duly  signed  by  the 
parties,  will,  nevertheless,  be  supported  in  equity 
as  an  agreement,  and  as  such  pass  the  equitable 
interest  in  the  prendses.  As  this  statute  does 
not  require  the  assignment  to  be  by  deed  of  such 
interests  as  ndght  by  law  have  been  created 
without  writing,  it  seems  that  a  parol  lease,  not 
'exceeding  three  years  and  vaHd  as  such  under  the 
Statutes  of  Frauds,  may  even  now  be  assigned 
by  a  simple  note  in  writing,  if  stamped  with  a 
deed  stamp. 

2.  Haw  a  Term  of  Years  should  be  assigned 

by  Deed, 

How  a  term  The  proper  technical  words  of  an  assignment 
aho^be  are  "  assign,  transfer,  and  set  over."  But  the 
aarijned  by  ^ords  "  givc,  grant,  bargain  and  sell,"  or  any 
words  which  show  the  intent  of  the  parties  to 
make  a  clear  transfer,  will  have  that  effect  (4  Cru. 
Dig.  97,  s.  20)  ;  neither  is  any  consideration 
necessary:  the  tenure,  attendance  and^  subjection 
to  forfeiture,  as  also  the  payment  of  the  rent,  if 
there  be  any,  being  sufficient  to  vest  the  term  in 
the  assignee:  {ib,  s.  18.)  But  an  assignment 
without  consideration  would  be  void  as  against 
existing  creditors  at  the  time  of  such  assignment 
(1  Mad.  271,  273);  as  also  against  purchasers 
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for  yaluable  consideration,  even  with  notice :  chap,  yii. 
(  Townsend  (Lord)  v.  fFpndhamy  2  Yes.  sen.  1 ;  Of 
Crilham  v.  Lock,  9  Ves.  612;  Curtis  v.  Price,  ^'"fJ^J^^- 
12  ib.  103;  Jones  y.  Craucher,  I  Sim.  &  Stu. 
315.)  With  respect  to  the  parcels,  it  should  be 
ascertained  that  they  correspond  either  in  express 
terms  or  by  certain  referent  to  those  oontidned 
in  the  lease.  The  Jutbendmn  also  shoold  em- 
brace all  the  assignor's  interest  in  the  term,  for 
if  it  passes  a  lesser  estate,  it  will  confer  an  under- 
lease. It  waS  indeed  formerly  considered  that 
the  mere  reservation  of  rent,  or  of  a  right  of 
entry  by  a  termor  in  an  instrument  purporting 
to  be  an  under-lease,  but  in  point  of  fact  com- 
*prising  all  the  estate  of  the  owner,  was  an  under- 
lease; in  short  that  it  was  a  lease  as  between  the 
parties:  (4  Cru.  97;  PuUehey  v.  Holmes,  Str. 
405.)  But  it  is  now  settled,  that  though  the  in-  Distinction 
strument  import  to  be  a  lease,  yet  if  it  does  in  Msi^meS 
effect  jcomprise  cdl  the  estate  which  resides  in  the  *"de?\ea«e 
grantor,  it  amounts  to  an  assignment,  and  is  not 
an  under-lease;  and  a  right  of  entry,  or  a  reser- 
vation of  rent,  will  not  change  the  nature  of  the 
estate :  (Palmer  v.  Edwards,  Doug.  187,  n.) 
And,  on  the  other  hand,  if  it  leaves  any  portion 
of  the  estate  in  the  lessor,  even  a  day,  an  hour, 
or  a  minute,  as  a  reversion,  it  is  an  under-lease, 
and  therefore  an  instrument  purporting  to  be  an 
assignment  for  the  residue  of  a  term,  reserving 
the  last  day  or  hour,  will  operate  as  a  lease  of 
this  description:  (2  Prest.  Con.  124.)  But  it 
seems  that  the  reservation  of  a  former  part  of 
the  estate;  as  to  hold,  for  example,  from  a  day 
to  come  or  from  an  event  to  happen,  unless  it  is 
to  happen  on  the  death  of  the  person  by  express 
limitation  (Jermin  v.  Orchard,  Show.  P.  C.  199), 
will .  not  prevent  the  instrument  from  taking 
effect  as  an  assignment:  (2  Prest.  Con.  125.) 
And  notwithstanding  that  when  the  habendum 
limits  the  estate  to  commence  at  a  future  period, 
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CBAF.vn.  tijere  is  an  evident  repugnance  between  the  grant 

Of       which  limits  all  the  assignor's  interest,  and  the 

As$i9nment*.  ^^^^^^^^  which  directs  that  it  shall  commence 

at  a  future  period — ^it  being  essential  to  the 
yalidit J  of  an  assignment  that  it  should  pass  an 
immediate  interest — still  this  will  not  avoid  the 
assignment,  which  will  take  effect  instantly,  and 
the  habendum  wiU  be  rejected  for  repugnancy, 
upon  the  long-establidied  principle,  that  where 
there  is  any  repugnancy  between  the  premises 
and  the  kabendumy  the  former  shall  be  retained 
and  the  latter  rejected:  (Plow.  524.) 
Usual  In  assiernments,  as  in  ordinary  conveyances  of. 

covenants  in  .i      /»        .P  •  tu        {L'  ^    i* 

assignments,  the  fee,  the  assignor  quaUnes  ms  covenants  far 
title  to  his  own  acts  and  those  of  the  parties* 
through  whom  he  claims,  or  who  shaU  daim. 
through  him.  Such  covenants  usually  run  thus, 
viz.:  that  the  lease  is  valid — that  all  outgoings, 
such  as  rent  and  taxes,  have  been  paid,  and  all 
covenants  and  conditions  performed — that  the 
vendor  has  good  right  to  assign — ^for  quiet  enjoy- 
ment —  freedom  from  incumbrances  —  and  for 
further  assurance.  The  usual  covenants  *on  the 
part  of  the  purchaser  are,  to  pay  rent  and  per- 
form the  covenants  reserved  and  contained  in 
the  lease,  and  to  save  the  assignor  harmless 
therefrom,  and  for  which,  as  we  have  already 
seen,  he  remains  liable  to  the  lessor,  notwith- 
standing the  assignment  of  his  estate,  and  the 
actual  acceptance  by  the  lessor  of  such  assignee 
as  his  tenant.  Where  only  a  portion  of  the  pro- 
,  perty  contained  in  the  original  lease  is  sold,  then 
the  party  who  is  to  have  the  possession  of  the 
lease  enters  into  a  covenant  with  the  other  party 
for  its  production. 

3.   Of  limited  Interests  in  Leasehold  Ptoperty. 

^*j^;{«       Estates  for  years  are  often  the  subject  of  settle- 
proporty.      mcnts,  for  though,  strictly  speaking,  an  estate 
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tail  cannot  be  created  out  of  them,  as  that  can  Cha>,  vii. 
only  be  done  of  estates  of  inheritance,  still,  terms        or 
of  years  may  be  so  settled  as  to  answer  the  pur-  ^'''tn^^' 
poses  of  an  entail,  and  be  rendered  inalienable 
far  ahnost  as  long  a  time  as  if  they  really  were 
entailed,  in  the  strictest  sense  of  the  term. 

This  may  be  done  either  by  deed  of  trust,  or  by  How 
executory  devise,  provided  no  attempt  be  made  to  Sf^^hoid 
tie  up  the  property  beyond  the  duration  of  lives  in  ^^^^^^ 
being  and  twenty  years  after  {Lang  v.  BlacTuiUy  Sbcted. 

3  Ves.  486;   Newcetsde  (Duke  of)  v.  Lincoln 
(  Countess  of),  3  ib.  317;  TheUusan  v.  Woodford, 

4  ib,  232);  and,  perhaps,  in  the  case  of  a  posthu- 
mous child,  a  few  months  more;  a  limitation  of 
fime  not  arbitrarily  prescribed  by  our  courts  of 
justice,  but  wisely  and  reasonably  adopted  in 
analogy  to  the  case  of  freeholds  of  inheritance, 
which  cannot  be  limited  by  way  of  remainder, 
so  as  to  postpone  a  complete  bar  of  the  entail  for 
a  longer  period.     K,  therefore,  the  executory 
limitations  be  on  contingencies  too  remote,  the 
whole  property  will  vest  in  the  first  taker,  and 
the  limitations  over  will  fail  altogether  (  Ware  v. 
PolhtU,  11  Yes.  257);  and,  generally  speaking, 
if  the  property  be  Ihnited  in  terms  which,  if  it 
were  freehold  property,  would  create  an  estate 
tail,  it  wiU  give  the  absolute  interest  in  chattels, 
as  well  real  as  personal,  and  all  the  subsequent 
limitations  will  be  void  {Freyes  v.  Robinson, 
Bunb.  38;  Bennett  v.  Lewknor,  Roll.  Eep.  366; 
Love  V.  Wyndham,  2  Gha.  Bep.  14;  S.  C.  1  Lev. 
290;  Richards  y.Bergavenny,  2  Yem.  324; 
Scale  V.  Scale,  Pre.  Cha.  421 ;  Doe  v.  Dickenson, 
8  Yin.  451,  pi.  25;  Stratton  v.  Payne,  2  Eq.  Ca. 
Abr.  325;  Butterjfteld  v.  Bktterfkld,  1  Yes.  sen. 
133;  Hodgeson  v.  Bussey,  2  Atk.  82;  Beauclerk 
V.  Dqrmer,  ib.  308;  Read  v.  Snell,  ib,  642;  Sab- 
berton  v.  Sabberton,  For.  245  ;   Glover  v.  Strot^ 
hojff,  2  Bro.  G.  G.  33;  Robinson  v.  Fitzherbert, 
ib.  127;  Chatham  {Earl  of)  v.  Daw   TotkiU,- 
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^^■^!l^-  7  Bro.  p.  C.  453;  Chandless  v.  Price.  3  Ves.  99; 
Of        Croke  V.  De  Vandes,  9  ib.  197;  Ware  v.  Pojm, 
Am^nmenu.  11  ib,  257;  Eltofi  V.  Eosofi,  19  ib.  73;  BenneU 
V.  TankerviUe  (Earl  of),  ib.  170;  Southampton 
{Lord)  V.  Hertford  {Marquis  of),  2  Ves.  &  Bea. 
63;  Brouher  v.  Bagot,  ib.  574;  Britton  v.  Twin- 
ing, 3  Mer.  176;  Crawford  v.  Trotter,  4  Mai 
360);  so  that,  in  point  of  fact,  in  the  case  of  a 
term  of  years  and  personal  chattels,  the  yeslii^ 
of  an  interest  which  in  freehold  property  would 
be  an  estate  tail,  bars  the  issue  and  all  subse- 
qaent  limitations  as  effectually  as  a  fine  and 
recovery  would  formerly  have  done,  and  a  dis- 
entailing deed  would  now  do,  in   the   case  d 
estates  entailable  within  the  statute  de  Dofdt. 
Lord  Coke,  however,  in  Leonard  Lovie's  case, 
seems  to  have  taken   a  distinction   between  a 
term  in  gross  and  a  term  de  novo  out  of  the 
inheritance,  and  to  have  considered  that  a  limi- 
tation of  a  term  de  novo  to  a  man  and  the  heirs 
of  his  body  shall  enure  no  longer  than  he  has 
heirs  of  his  body:  (10  Rep.  87.)    But  this  dis^ 
tinction  has  been  long  since  exploded.  In  Burgis 
V.  Burgis  (6  Mod.  1 15),  Lord  Keeper  Finch  said 
he  did  deny  Lord  Coke's  opinion  in  Leonard 
Lovie^s  cctse,  and  Lord  Nottingham  expressed  a 
similar  opinion  in  the  Duke  of  NorfoWs  case 
(3  Cha.  Cas.  1),  the  correctness  of  which  has 
never  since  been  doubted. 
constraction      But  although,  generally  speaking,  the  same 
•^d^gwiS-  words  which  would  create  an  estate  tail  in  free- 
out  iMue/'    hold  property  will  pass  the  absolute  interest  in  a 
expressions    term   of  years,  and  this  equally  whether  the 
iMsehSd**'    terms  employed*  would  have  been  sufficient  to 
property,      create  an  estate  tail  expressly,  or  have  raised  it 
by  implication  {Lamb  v.  Archer,  Salk.  215;  Wtl- 
kinson  v.  South,  7  T.  R.  5^5),  stUl,  in  the.  con- 
struction of  a  will  disposing  of  a  term,  or  other 
chattel  property,  the  courts  have  allowed  words 
to  control  the  usual  and  technical  import  of  the 
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ords  "dying  without  issue,"  or  other  similar  ^'^•^^' 
expressions,  to  the  death  of  the  first  devisee,        Of 
which  they  would  not  formerly  have  done  in  the  -^'•^j;^*^- 
ease  of  a  devise  of  real  estate,  though  now,  since 
fclie    late   Will   Act,   1  Vict.  c.  26,  the    dying 
m^thout  issue,  if  limited  so  as  to  confine  it  to  the 
death  of  the  party,  would,  as  to  devises  subse- 
quent to  the  year  1837,  be  confined  to  the  death 
of  the  first  ta^er,  in  the  case  of  freehold  estate, 
a.s  well  as  in  a  term  of  years:  (see  ante^  p.  316.) 
'Xhe  reason  for  adopting   this  construction  in 
lihe  case  of  chattel  interests  was  to  give  effect 
to    the  limitations    over,   which,    as   we  have 
already  seen,  could  not  have    taken    effect   if 
the   first  limitation  had  been  construed  suffi- 
cient to  pass  an  estate  tail;  and  hence,  although 
in    a    devise   of  freeholds    the   words    "leave 
no  issue,"  or,  "  leaving  no  issue,**  would  have 
been  considered  insufficient  to  have  confined  the 
dying  without  issue  to  the  time  of  the  decease  of 
the  first  taker  {Forth  v.  Chapman^  1  P.  Wms. 
663;  DanseyY.  Griffith,  4  Mau.  &  Selw.  61), 
yet,  in  the  case  of  bequests  of  personal  estate, 
and  for  the  reasons  above  laid  down,  the  con- 
struction would  have  been  different.     This,  as 
we  have  already  seen,  is  fully  exemplified  by  the 
case  of  Forth  v.  Chapmariy  ante,  p.  322,  where 
the  words  "  leaving  no  isstte"  were  taken  in  two 
different  senses  as  to  the  two  different  species  of 
property,  and  as  to  the  freehold,  to  be  construed 
to  mean  a  dying  without  issue  generally,  and  as 
to  the  leasehold,  to  be  confined  to  the  death  of 
the  first  taker:  (Atkinson  v.  HtUchinson,  3  P. 
Wms.  258;  Reed  v.  Snell,  2  Atk.  642;  LampUy 
V.  Blower,  3  ib,  396  ;    GoodHtle  v.  Pegden,  2  T. 
R.  720.)   In  addition  to  this,  the  courts  in  many 
cases  have  allowed  other  expressions,  where  the 
intent  has  been  apparent,  to  confine  the  dying 

*  without  issue  to  the  death  of  the  first  taker,  so 

*  as  to  give  effect  to  the  ulterior  limitations  (Pin- 
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<^"^!iy°    bury  V.  J5»t«,   1   P.  Wms.  563;    Stratum  y. 
or        P^yne^  3  Bro.  P.  C.  edit.  TomL  99;  Sheffield  v. 
Orrery^  3  Atk.  282;  Trotter  v.  Osteoid^  I  Cox, 
317;  WWdMon  t.  South,  7  T.  R.  555;  iS^mtM  v. 
Frederick,  1  Russ.  174);  for  if  the  contdngeiicj 
of  dying  without  issue  depends  upon  the  life  or 
lives  of  persons  in  being,  an  execntorj  bequest 
limited  thereon  will  be  good :  (Lamb  v.  Archer^ 
1  Salk.  225.)  Thus,  if  the  limitation  over  is  only 
for  life  {Oakes  v.  Chalfont,  PoUexf.  33;;  Traf- 
ford  V.  Boehm,  3  Atk.  449),  or  to  the  survivor 
of  one,  or  two,  or  more  persons  (^.NicholbY. 
Skinner,  Pre.  Cha.  258 ;   Sayer  v.  Hughes,  1  P. 
Wms.  534),  or  the  dying  without  issue  is  limited 
to  the  death  of  the  first  taker  under  twenty-one 
{Thoustout  dem.  Small  v.  Denny,  Wils.  270),  or 
to  the  death  of  the  testator  himself  (^French  t. 
CaddeO,  2  Bro.  P.  C.  257;  WeUington  v.  WeU 
Ungton^  1    Black.  645),  the  contingency  must 
necesisarily  take  place  during  the  lives  of  per- 
sons in  existence  iEit  the  time  of  the  testator^s 
death,  and  thus  fall  within  those  limits  whicli 
the  law  permits  for  the  vesting  of  an  executoiy 
devise. 

4.  Asngnments  by  Will, 

j^i^j^/*'  As  wills  of  personal  estate  were  not  within 
property. '  .  the  Statute  of  Frauds,  leasehold  property  might 
have  been  assigned,  not  only  by  an  unattested 
will(Swin.  558;  Shep.  Touch.  408;  Gilb.  92; 
God.  pt.  I,  c.  1.  s.  7  ;  Wright  v.  WaUhoe,  Com. 
Rep.  452;  Worlick  v.  PoUett,  before  the  Dele- 
gates, 1711;  Loveday  v.  Claridge,  Com.  452; 
Ex  parte  Dy,  1  Hagg,  219;  Walker  v.  Walker, 
1  Mer.  515;  Salmon  v.  Hays,  4  Hagg.  382); 
but  even  by  a  mere  unsigned  writing,  written  Iqt 
the  testator  himself,  or  by  some  other  person  by 
his  direction  (  Worlick  v.  Pollett,  and  other  cases 
cited  in  Limberry  v.  Mason^  Com.  Rep.   452; 
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2  Black.  Com.  501 ;  Rymes  v.  Cktrkson,  1  PhiU.  Ciui%_yiL 
22;    Went.  c.  1,  p.  15,  14th  edit.;  Wms.  Exors.        o/ 
54);    but  now,  under  the  late  statute  1  Vict.  /*T!!!*^- 
c»  26,  s.  9,  the  same  solemnities  are  required  in 
EL  will  of  personal  as  of  real  estate. 

In  the  case  of  a  will  of  personal  estate,  the  Probate  of 
probate  affords  satisfactory  proof  that  the  will  is  ofdueexwu- 
legallj  executed;  still,  in  order  to  confer  a  good  ^^  ®^  ^ 
title   to  a  term  of  years  thereby  bequeathed,  it  estate. 
iD.u3t  also  be  shown  that  such  probate  was  ob- 
tained in  the  proper  ecclesiastical  court;  and, 
fttrther,  that  the  executor  assented  to  such  be- 
quest.    The  questions  that  have  most  frequently 
arisen  in  cases  of  probate  or  administration,  are 
-wliere  a  term  has  been  vested  in  a  trustee  whose 
representatives  have  proved  the  will  or  taken 
out  administration  in  a  court  which  has  no  juris- 
diction over  the  land  included  in  the  term  (Re- 
Mary  Powell^  3  Hagg.  195);  for  it  often  happens 
that  the  personal  representatives  of  a  deceased 
trustee  are  ignorant  altogether  of  his  being  a 
trustee  of  a  term,  and  therefore  merely  prove 
liis  will,  or  take  out  administration  with  refer- 
ence to  the  assets  which  the  testator  or  intestate 
takes  in  his  own  character,  without  reference  to 
those  which  he  takes  as  a  trustee.    The  chances, 
also,  of  errors  of  this  kind  are  considerably  in- 
creased in  consequence  of  the  number  of  courts 
that  have  jurisdiction  of  the  assets  of  testators 
or  intestates. 

A  very  clear  and  correct  statement,  as  to  the  ^^^^fS  ^ 
proof  of  wills  and  taking  out  administration  in  wills  by  real 
cases  of  terms  of  years,  is  given  by  the  real  cJSSE 
property  commissioners  in  their  second  report,  sioners. 
p.  67,  et  seq.y  where  it  is  laid  down  "  that  a  will 
must  be  proved,  or  letters  of  administration  taken 
out  in  the  court  of  the  ordinary  who  has  juris- 
diction over  the  assets  of  the  testator  or  intes- 
tate." ■  In  the  case  of  a  trustee  of  a  term,  if  all 
bis  effects,  including  the  land  in  the  teim,  are 
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Chaf.  VII.  -^thki  the  jurisdiction  of  the  same  court,  out  of 
or        that  court  should  the  probate  or  administration  I 

''**"f*?'^'  issue.  J£  he  leaves  personal  effects  in  one  diocese  ( 
or  peculiar,  the  land  in  the  term  being  in  another 
diocese  or  peculiar  within  the  same  province^ 
either  Canterbury  or  York,  probate  or  adminis- 
tration should  be  obtained  in  the  Prerogative 
Court  of  that  province.  If  he  leaves  effects 
within  one  of  the  two  provinces,  and  the  land  in  . 
the  term  be  within  the  other  province,  probate 
or  administration  must  be  obtained,  either  in  the 
Prerogative  Court  of  that  province,  or  in  an  in* 
ferior  court,  as  circumstances  may  require;  but, 
on  account  of  the  term,  probate  or  administration 
must  be  obtained  either  in  the  Prerogative  Court 
of  the  other  province,  or,  if  he  Had  no  other  assets 
besides  the  term,  in  the  inferior  court  of  the 
ordinary  having  jurisdiction  over  the  place  where 
the  land  in  the  term  is  situated. 

De«^  where      Kthe  will  of  a  deceased  trustee  of  a  term  be 

prored  in     proved  in  an  inferior  court  not  having  jurisdic- 

howp«wS!*  ^^^  ^^^  ^^^  place  where  the  land  in  the  term  is 
situated,  or  in  an  inferior  court    having   such 
jurisdiction,  when  the  testator  left  other  assets 
out  of  that  jurisdiction,  but  within  the  same  pro- 
vince in  which  the  land  in  the  term  lies,  or  in 
the  Prerogative  Court  of  one  province,  when  the 
land  in  the  term  is  within  the  other  province, 
and  the  executor  so  proving  should  assign  the 
term,  yet,  although  he  could  make  the  assign- 
ment, no  use  could  be  made  of  it,  as  the  probate 
•  he  had  obtained  would  not,  in  proving  the  title 
to  the  term,  be  admitted  as  evidence  to  prove  that 
he  was  executor.     But  the  assignment,   though 
made  by  an  executor  who,  as  to  the  term,  has  not 
proved  the  will    in  the  proper  court,  will  he 
rendered  available,  if  the  will  should,  either  in 
the  lifetime  of  the  executor,  or  after  his  decease, 
be  proved  in  the  court  in  which  it  ought  to  have 
been  originally  proved  with  reference  to  the  term, 
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part  of  the  assets  of  the  testator;  for  then  Ch^^h. 
B^uch  subsequent  probate  would  be  admissible  in        of 
^^dence:  (i6.)    But  the  assignment  from  a  per-  '^"^^;^^' 
son  who  has  administered  in  a  wrong  court  would 
T>e  absolutely  void:  (i6.  58.) 

If  all  the  assets  of  a  deceased  trustee  of  a  term,  ^^^ 
IxLcluding  the  term,  be  in  the  same  province,  and  ^id^e 
"ttis  will  be  proved  in  an  inferior  court  not  having  ^jj^o? ° 
j  urisdiction  over  the  place  where  the  land  in  the  a  trustee 
t^erm  is  situated,  or  in  an  inferior  court  whose  ^r^ative 

J*  urisdiction  embraces  the  land  in  the  term,  but  conrt,  where 
—  ■ill  ,.it  has  been 

ooes,not  extend  to  the  other  assets,  according  to  proved jn  a 
a  practice  recently  adopted,  to  avoid  the  trans-  ^'^'^^  ®°®' 
xoission  of  the  will  from  the  inferior  court  to  the 
Prerogative  Court,  letters  of  administration  limited 
to  the  eflTects  of  the  deceased  trustee,  so  far  as  re- 
gards the  term,  are  granted  by  tiie  Prerogative 
Coilrt  to  some  person  for  the  purpose  of  assign- 
ing the  term;  and  in  that  case  the  title  to  the 
term,  even  if  it  should  have  been  previously 
assigned  by  the  executor  of  the  trustee,  is  traced 
from  the  trustee  through  the  medium  of  the 
assignment  from  the  Hmited  administrator:  (i&.) 
If  a  trustee  of  a  term .  has  died  intestate,  and  it 
afterwards  becomes  requisite  to  have  the  term 
assigned,  and  there  is  then  no  administrator  of 
the   deceased  trustee,  or  one  who  derives  his 
qualification  from  a  court  whose  jurisdiction  does 
not  embrace  the  land  in  the  term,  it  is  usual  in 
these  cases  to  obtain  letters  of  administration, 
limited  to  the  effects  of  the  trustee,  so  far  as  re- 
gards the  term;  and  in  cases  of  this  kind,  admi- 
nistrations from  the  Prerogative  Court  are  to  be 
preferred,  because  an  administration  granted  by 
a  Prerogative    Court,   even  when    it    has   no 
authority  to  grant  it,  is  good  till  repealed,  and 
all  the  mesne  acts  of  the  administrator  are  valid; 
but  an  administration    granted  by  an  inferior 
court,  when  the  same  ought  to  have  been  granted 
by  the  Prerogative  Court,  is  absolutely  void,  and 


552 


mVESTIGiiTlON  OP   TITLES 


Executorship 
when  tmnM 
mlKible. 


Chap.  vn.  all  the  mesne  acts  of  the  administrator  are 
~^  invalid;  so  that  the  assignment  of  the  term  by 
A9$iffnmeHU,  the  limited  administrator  from  the  PrerogatiTe 
Court  would  stand  good,  although  that  Onrt, 
supposing  the  intestate  not  to  have  left  assets, 
including  the  term,  in  more  than  one  inferior 
jurisdiction,  may  have  exceeded  its  authority  in 
making  the  grant;  6n  the  other  hand,  the  assign- 
ment of  the  term  by  the.  limited  administrator 
from  the  inferior  court  would  be  absolutely  void, 
if  it  should  afterwards  be  discovered  that  the  in- 
testate left  assets  in  more  than  one  inferior  juris- 
diction. 

Important  questions  sometimes  arise  widi 
respect  to  the  transmission  of  the  interest  firom 
one  executor  to  another.  In  order  that  it  may  be 
so  transmissible,  it  is  necessary  that  the  fint 
executor  should  have  proved  the  will  of  bis 
testator,  which,  having  done,  he  may  then  trans- 
mit the  interest  vested  in  him  as  such  executor 
to  his  own  executors;  or,  in  other  words,  the 
executor  of  an  executor  having  proved  the  wiB 
is  the  executor  or  personal  representative  oi  the 
first  testator:  (Bro.  Abr.  tit.  Administrator, 
pL  7.)  But  in  order  to  render  himself  so  be 
must  prove  the  will  of  his  own  testator  in  tbe 
proper  court,  and  upon  this  subject,  it  must 
be  confessed,  the  cases  are  somewhat  contra- 
dictory. 

In  Fowler  v.  Richards  (5  Russ.  39),  Sir  Jobn 
Leach  held,  that  where  a  testator's  will  is  proved 
in  the  Prerogative  Court  of  Canterbury,  and 
the  surviving  executor's  will  is  proved  in  tbe 
Diocesan,  the  executor  of  the  executor  is  the 
representative  of  the  original  testator,  and  that 
it  was  not  necessary  that  the  second  will  should 
he  proved  in  the  Prerogative  Court.  Sir  L. 
Shadwell  seems,  however,  to  have  thought 
differently,  and  in  Jemegan  v.  Baxter  (5  Sim. 
568),  he  said  that,  before  he  acted  upon  Fowler  t. 
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[JRichardSy  he  should  direct  a  case  for  the  opinion  Chap,  vii. 
jq£  a  court  of  law.     And  the  prevailing  opinion        Qf 
now  certainly  seems  to  be,  that  where  a  testator^s  ^***^*"^**'- 
will  is  proved  in  the  Prerogative  Court,  and  his 
executor^s  will  is  proved  in  the  Diocesan  Court, 
the  executor  of  the  executor  is  not  the  personal 
representative  of  tbe^ginal  testator:  (  Twttfard 
V.  TraUy  7  ib.  92;  WUUams  v.  Blandy  Law  T. 
May  9,  1846.) 

It  must  always  be  kept  in  mind  that  transmis-  Reprewnta- 
sions  of  this  kind  can  be  only  carried  on  through  tnAun^bie 
executors;  for  the  administrator  of  an  executor  ^^„. 
of  A.  {Ley  V.  Anderton,  Sty.  225),  or  the  exe- 
cutor of  the  administrator  of  A.,  is  not  A.'8  per- 
sonal representative:  (ib,)    An  administrator  is 
merely  an  officer  of  the  ordinary,  in  whom  the 
deceased  has  not  reposed  any  trust,  and  there- 
fore, on  the  death  of  such  administrator,  it  results 
back  to  the  ordinary  to  appoint  another.  In  these 
cases,  therefore,  where  the  course  of  a  presenta- 
tion from  executor  to  executor  is  interrupted  by 
an  intestacy,  it  becomes  necessary  that  the  ordi- 
nary should  grant  a  new  administration  of  the 
goods  of  the  deceased,  not  administered  by  the 
former  executor  or  administrator,  as  the  case  may 
be;  and  such  administrator  de  bonis  non  will  then 
become  the  legal  representative  of  the  deceased: 
(Selw.  N.  P.  736.)     The  cases  where  an  admi- 
nistration of  this  kind  will  be  necessary,  are: — 

1.  Where  the  executor  of  the  deceased,  having 
proved  the  will,  dies  intestate,  without  having 
fully  administered  the  personal  estate  of  his  tes- 
tator: (  Wankford  v.  JVankfordy  Salk.  299,  305.) 

2.  Where  there  are  several  executors,  and  the 
surviving  executor,  having  proved  the  will,  dies 
intestate:  (Bra  Abr.  Exors.  pi.  14.)  3.  Where 
the  administrator  dies  before  he  has  administered 
the  whole  personal  estate  of  the  deceased  : 
(Hirst  V.  SmUhy  7  T.  R.  182;  Selw.  N.  P. 
786.) 

VOL.   I.  2  B  ^~^ 
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CHAP.  vir. 

Property 
taken  hr 
peraonal 
repreMDta- 
tires  not 
Uable  to 
ftirfeitnre* 


Term  will 
not  vest 
absolutely 
without  the 
executor's 
assent. 


As  an  executor  or  administrator  is  considered 
as  holding  in  right  of  his  testator  or  intestate, 
and  not  in  his  own  right,  the  interest  which  he 
takes  in  ^ach  property  in  his  representatiYe  ca* 
pacitj  win  not  be  subject  to  forfeiture  bjhisb^i^ 
attainted  of  treason  or  felony,  or  be  liable  to  hi 
taken  in  execution  for  his  own  proper  debt:  (0£ 
Exors.  85 ;  Toll.  Exors.  133 ;  Budand  v.  Euiland, 
2  P.  Wms.  212;  Marknv  ▼.  Smith,  ib,  200;  Farr 
v.  Newman,  4  T.  R  621.)  Neither  in  case  of 
his  becoming  a  bankrupt  will  his  interest  as 
executor  be  thereby  affected.  Nor,  as  I  hare 
already  remarked,  will  a  term  which  he  takes  as 
executor  merge  in  the  reversion  which  he  has  in 
his  own  right:  {ante,  p.  408.)  Upon  the  sane 
principle  also,  if  an  executrix  marry,  although 
the  personal  chattels  which  she  is  possessed  of  in 
her  own  right  will  become  vested  absolutely  in 
her  husband,  yet  with  respect  to  the  goods  of  the 
testator,  they  will  not  be  transferred  by  the  mar« 
riage  (Off.  Exors.  87  ;  Toll.  Exors.  185  ;  Ca 
litt.  351;  1  Rop.  Husband  and  Wife,  187);  still 
for  all  this  the  husband  is  entitled  to  administer 
to  her  testator's  effects  in  his  wife's  right,  and 
this  for  his  own  safety,  lest  she  should  misapply 
the  funds,  for  which  he  would  be  liable  {ArwM 
V.  Bidgood,  Cro.  Jac.  318;  Levick  v.  CappiUy  2 
Black.  Rep.  801 ;  S.  C.  3  Wils.  277) ;  nor  wiU 
she  be  permitted  to  administer  to  them  without 
his  concurrence:  {Anon.  Salk.  282.) 

5.  Assent  of  the  Executor. 

A  term  of  years,  although  specifically  be- 
queathed, does  not,  as  I  have  just  before  remaiiced, 
vest  absolutely  in  the  devisee,  until  the  executor 
has  assented  to  the  bequest;  still,  a  legatee  has 
such  an  inchoate  right  or  interest  in  the  term,  that 
if  he  were  to  die  before  such  assent  was  given,  his 
interest  would  be  transmissible  to  his  representa- 
tives (Went.  Off. Exors.  69;  2  Wms.  Exors.  982); 


or 
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as  such  be  subject  to  forfeiture,  in  case  of  Chap,  vil 
^the  outiawry  of  the  legatee:  (Toll.  308.)  of 

This  assent  of  the  executor  may  be  either  ex-  -^•v^moru. 

press  or  implied,  the  law  having  prescribed  no  A»ent  may 

farecise  forms  by  which  it  is  to  be  given,  or  from  ^pSr" 

'VFheQce  it  is  to  be  inferred.    It  seems,  however, 

tliat  if  the  executor  informs  the  devisee  that  he 

intends  him  to  take  the  term  according  to  the 

will,  it  wUl  be  sufficient :  (Shep.  Touch.  456; 

Hawkes  V.  SaunderSy  Grow.  293;  2  Wms.  Exors. 

985.)     An  assent  may  also,  it  seems,  be  implied 

&vMa  the  .devisee  of  the  term  entering  on  the 

prop^,  and  exercismg  acts  of  ownership  over 

it»  without  any  complaint  or  objection  by  the 

executor:  {Richardson  v.  Giffardy  1  Add.  &  Ell. 

S2;  S.  C.  3  Nev.  h  Man.  325.) 

And  if  an  executor  assent  to  a  bequest  to  one  Ament 
for  life,  this  will  enure  equally  to  those  in  re-  SfiiS"^ 
mainder;  and,  e  conversoy  for  the  particular  estate  ufo  estate 
and    remainders    constitute    but    one    estate :  also  to^^ 
{Wekden  v.  Elkington,  Plow.  251  ;  ^»»P«<'*  J^^Sier. 
eoiey  10  Co.  47,  b;  Adanu  v.  Piercey  3  P.  Wms. 
12;  Com«  Dig.  tit  Admon.  C.  6.) 

So  an  assent  to  a  bequest  of  a  lease  for  years  Assent  to 
is  a  consent  to  a  condition  or  contingency  an-  J^g^^^l^t 
nexed  to  it;  as  if  a  devise  be  to  the  testator's  to  condition 
widow  so  long  as  she  continues  unmarried;  and  ^^^    ^ 
if  she  marry,  then  of  a  rent  payable  out  of  the 
land;  the  executor's  assent  of  the  devise  of  the 
term  is  an  assent  to  that  of  the  rent  in  case  of  the 
devisee's  marriage:  (Goffe  v.  Haywoody  1  Roll. 
Abr.  620,  tit.  Dev.  E.  pi.  2;  S.  C.  1  RoU.  Rep. 
247,  368 ;   S.  C.  by  the  name  of  Gough  v. 
Howardey  3  Bulstr.  121;  S.  G.  by  the  name  of 
Gmtge  v.  Haywardy  Bridg.  52.) 

So  an  assent  to  the  devise  of  a  chattel  real  is  ^^^^^ 
an  assent  to  a  devise  of  a  rent  out  of  it:  (Com.  iea»^oid 
Dig.  Admon.  c  6.)    But  if  a  lessee  for  years  JJ^J'JJ'a 
bequeaths  a  rent  to  A.,  and  the  land  to  B.,  it  has  rent  deyi8c<i 
been  doubted  whether  the  executor's  assent  that  °^*°^^^- 
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cha».  vn.  A.  shall  have  the  rent  is  an  assent  that  B.  shaD 
w  have  the  land:  (3  Bolstr.  122;  Bridg.  55;  Flow. 
Attigmmenu,  251,  b.)  Howevcr,  it  is  said  to  be  now  esta- 
blished, that  in  this  case  also  an  assent  to  the 
bequest  to  one  shall  enure  to  the  b^iefit  of  the 
other,  on  the  ground  that,  as  the  assent  of  the 
executor  is  required  as  well  for  the  benefit  of 
creditors  as  for  his  own,  an  inference  arises  from 
his  assent  to  one  of  the  l^atees  of  the  specific 
property,  that  he  had  no  occasion  for  the  term  or 
rent  to  pay  debts;  for  if  he  had,  then  his  assent 
to  either  of  the  legatees  would  be  improper,  as 
both  ought  to  abate  pro  rata:  ( 1  Rop.  L^.  738, 
3rd  edit.;  2  Wms.  Exors.  986.) 
^SStor  ""*  ^**®  assent  of  any  one  of  the,executors>  where 
where  there  there  are  several,  is  sufficient  (2  Wms.  £xors. 
5J^2*2Srat  987);  such  assent  may  be  given  even  before  pro- 
of  the  whole,  bate  of  the  will  (God.  pL  2,  c-  20,  s.  1;  Went 
OS.  Exors.  82,  14th  edit.),  and,  generally  speak- 
ing, such  consent,  if  once  given,  cannot  after- 
wards  be  retracted;  but,  at  the  same  time,  it 
seems  that  if  such  assent  has  not  been  completed 
by  possession,  and  its  recall  is  unattended  with 
injury  to  a  third  person,  as  to  a  bona  fide  pur- 
chaser from  the  legatee  on  the  faith  of  such 
assent,  it  seems  only  reasonable  that  the  executor 
under  particular  circumstances  should  have  the 
power  of  retracting  it;  as  where  he  assents  upon 
a  reasonable  ground  for  considering  that  the  assets 
are  sufficient  to  answer  aU  demands,  but  unknown 
debts  are  unexpectedly  claimed  which  occasioned 
a  deficiency:  (1  Rop.  Leg.  743, 3rd  edit.;  2  Wms. 
Exors.  988.)  But  in  no  case  would  such  re- 
traction be  allowed  as  against  a  bona  fide  pur- 
chaser for  valuable  consideration.  K  an  executor 
refuses  his  assent  without  cause,  a  court  of  equity 
will  compel  him  to  give  it:  (Com.  Dig.  Admon. 
c.  6. 
Personal  Executors  and  administrators  have  an  absolute 

tives  have "   powcr  of  disposition  over  a  term  of  years,  of 
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wbicb  their  testator  or  intestate  died  possessed,  chap^vii. 
even  although  it  be  specifically  bequeathed  by  his        or 
'will,  and  may  therefore  sell  and  assign  the  same  to  a  ^"^if*"*^^- 
purchaser,  who  is  not  in  anywise  bound  to  see  to  an  abminte 
the  application  of  the  purchase-money:  {Ewer  v.  Sto^^*^' 
Corbety  1  P.  Wms,  148;  Burting  v.  Stonard,  2  y««- 
P.  Wms,  150;  Nugent  y.  Giffardy  1  Atk.  463; 
JLangley  v.  Oorford  {Lard\  Ambl.  17;  M^Leod 
V.  Drummondy  17  Ves.  161;  Andrew  v.  Wrigley^ 
4  B.  &  C.  125;  Coote  Mort.  198  ;  Wms.  Exors. 
670.) 
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SECTION  IV. 


OF  ATTENDANT  TERMS. 


1.  Practical  Observations  respecting. 

2.  As  to  the  Presumption   of  Surrender  or 

Merger, 

3.  Recent  Enactments  relating  to  Attendant 

Terms. 


1.  Practical  Observations  respecting. 

^™«^toii  The  title  of  an  attendant  term  should  be  in- 
attendant  vestigated  as  closely  as  the  title  to  the  fee.  It 
temiB.  should  be  ascertained  that  it  was  well  created; 

that  the  mesne  assignments  were  properly 
effected;  that,  where  a  will  or  intestacy  occurs, 
the  will  was  proved,  or  administration  obtained 
in  the  proper  court;  and  that  no  act  has  been 
done  by  which  such  term  may  be  surrendered  or 
merged.  In  small  properties,  indeed,  a  declarar 
tion  of  trust  was  often  relied  on  as  sufficient 
This  was  a  most  unsafe  practice,  as  it  would 
have  afforded  no  protection  whatever  against  a 
subsequent  purchaser,  without  notice,  for  valu- 
able consideration,  who  had  obtained  an  assign- 
ment of  the  term.  It  often  also  happens  that 
several  attendant  terms  are  kept  on  foot;  and 
whenever  this  occurs  the  title  of  the  whole  of 
them  should  be  investigated,  when,  if  it  should 
appear  that  any  of  the  elder  terms  are  merged, 
or  surrendered,  or  cannot  be  safely  relied  on, 
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then  it  should  be  ascertained  whether  one  of  chaf.  vii. 
later  creation  can  be  confided  in.    An  attendant  Qf  attendant 
t&rxxk  is  often  of  the  utmost  importance  to  titles,      *^!^' 
as  it  vrilL  protect  a  bana^fide  purchaser  for  valu- 
able consideration  from  all  estates  and  charges 
made  from  the  time  of  its  creation  down  to  the 
time  of  his  purchase.     This  subject  will,  how- 
fever,  be  more  entered  into  when  we  come  to 
treat  of  the  equitable  protection  of  purchasers. 

2.  As  to  the  Presumption  of  Surrender  or 

Merger, 

It  will  be  proper,  nevertheless,  to  make  a  few  Surrender. 
brief  observations  here  upon  the  presumed  sur- 
render, as  also  upon  the  merger  of  satisfied  terms. 
With  respect  to  the  former  subject,  the  question 
is  by  no  means  satisfactorily  settled.     It  appears, 
however,  to  have  been  determined  that  where  it 
was  for  the  interest  of  the  owner  of  the  inheri- 
tance that  a  satisfied  term  should  be  considered 
as  surrendered,  and  that  no  beneficial  purpose 
could  be  answered  by  the  continuance  of  the  term, 
a  surrender  might  be  presumed  :  (Selw.  N.  P. 
699;  Step.  N.  P.   1557;  Roscoe,  429;  Doe  v. 
Staple,  2  T.  E.  696 ;  Doe  v.  St/bourn,  7  ib.  2.) 
Thus  in  Doe  dem,  Burdett  v.  Wrighte  (2  B.  &  A. 
710;  S.  C.  2  B.  &  Aid.  756),  a  term  of  1,000 
years  was    created    by  deed,  in  1717,  and  in 
1735  was  assigned  for  the  purpose  of  securing  an 
annuity  to  A.,  and  after  that  to  attend  the  inherit 
tance.    A.  died  in  1741,  and  the  estate  remained 
undisturbed  in  the  hands  of  the  owner  of  the 
inheritance  and  her  devisee  from  1735  to  1813, 
without  any  notice  having  been  in  the  meantime 
taken  of  the  term,  except  that  in  1801  the  de- 
visee, in  whose  possession  the  deeds  creating  and 
assigning  it  were  found,  covenanted  to  produce 
those  deeds  when  called  for. 
The  judge  directed  the  jury  to  presume  a  sur-  ^swere'^ 
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cha».  vn.  render,  and  on  motion  for  a  new  trial,  it  was 
cfattendeuu  held,  that  Under  these  circumstances,  the  direo- 
•::::!•  tion  waa  proper,  and  the  jury  were  warranted, 
on  ejectment  brought  for  the  premises  by  the 
heir-at-law,  to  presume  a  surrender  of  the  term. 
In  Doe  dem.  Putland  v.  HUder,  also,  (2  B.  & 
Aid.  782,)  a  term  of  years  was  created  in  1762, 
and  assigned  over  to  a  trustee  in  1779  to  attend 
the  inheritance.  In  1814  the  owner  of  the  in- 
heritance executed  a  marriage  settlement,  and  in 
1816  he  conveyed  his  life  interest  in  the  estate 
to  a  purchaser  as  a  security  for  a  debt;  but  no 
assignment  of  the  term,  or  delivery  of  the  deeds 
relating  to  it,  took  place  on  either  occasion.  In 
1819  an  actual  assignment  of  the  term  was  made 
by  the  administrator  of  the  original  trustee  to  a 
new  trustee  for  the  purchaser  in  1816.  On 
ejectment  brought  against  the  purchaser  by  a 
prior  incumbrancer,  the  judge  directed  the  jury 
to  presume  a  surrender,  and  the  jury  having 
found  accordingly,  a  rule  rust  was  granted  for  a 
new  trial;  and,  after  argument,  it  was  holden 
that  the  direction  was  right,  and  that  the  joiy 
were  warranted  in  presuming  that  the  term  had 
been  surrendered  before  1819.  The  correctness 
of  this  decision  was,  however,  disapproved  of  by 
Richards,  C.  B.,  Graham,  B.,  and  also  Loid 
Eldon  (see  note  a,  2  B.  &  Ad.  577);  the  latter 
of  whom,  in  alluding  to  the  case  of  Doe  v.  Hilder 
(jfupra),  said,  he  had  no  hesitation  in  declaring 
that  he  would  not  have  directed  a  jury  to  pre- 
sume the  surrender  of  the  term  in  that  case;  and 
for  the  safety  of  titles  to  landed  estates  in  this 
country,  he  thought  it  right  to  declare  that  he 
did  not  concur  in  the  doctrine  laid  down  in  that 
case.  And  in  Doe  dem,  Blacknell  v.  PlotDtnan 
(2  B.  &  Ad.  573),  in  which  both  Doe  dem.  Bur- 
dett  V.  fVrighte  and  Doe  v.  Hilder  were  cited, 
Lord  Tenterden,  C.  J.  said,  the  doctrine  laid 
down  in  those  cases  had,  he  believed,  been  much 
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questioned,  and  which,  he  said,  was  directly  in  Chap,  vn. 
point  in  the  case  then  before  him;  and  as  he  and  of  attendant 
libe  rest  of  the  coort  there  decided  against  the      *^^' 
presumption  of  the  surrender,  the  former  deci- 
sions may  now  be  considered  as  overruled.     Doe 
3em.    Blacknell  v.  Plowman    was    shortly  as 
follows: — In  1772,  a  term  of  1,000  years  was 
created  by  deed,  for  the  purpose  of  securing  a 
sum  of  5,000/.;  and  in  1787,  the  principal  and 
interest  having  been  paid,  the  residue  of  the 
term  was  assigned  in  trust  for  the  devisees  of  the 
persons  who  created  the  term.     In  1789,  the 
premises  were  conveyed  to  the  purchaser   by 
deed,  and  the  residue  of  the  term  was  assigned 
in  trust  for  the  purchaser,  her  heirs  or  assigns, 
or  as  he  should  appoint,  and  in  the  meantime 
to  attend  the  inheritance.     The  purchaser  en- 
tered into  the  possession  of  the  premises,  and 
continued  so  possessed  till  her  death.    In  1808, 
she  executed  a  marriage  settlement,  reserving 
to  herself  a  power  of  appointment  by  deed  or 
will,  and  after  the  marriage  she,  in  1815,  de- 
vised all  her  real  estate.     Neither  in  the  mar- 
riage settlement,  nor  in  the  wiU,  was  any  men- 
tion made  of  the  term  of  1,000  years.     She  and 
her  husband  having  both  died,  it  was  holden,  on 
ejectment  brought  by  her  heir-at-law,  that  there 
was  no  ground  whatever  for  presuming  that  this 
term,  which  was  assigned  to  attend  the  inheri- 
tance, was  ever  surrendered.     Neither  wiD  the 
mere  circumstance  of  the  term  having  been  satis- 
fied afford  sufficient  ground  for  a  jury  to  presume 
its  surrender:  (Evajis  v.  Bicknett,  6  Ves.  185, 
Rose.  Ev.  430.)     To  authorize  such  a  presump- 
tion, there  ought  to  be  some  dealing  with  the 
term.     Upon  the  whole,  therefore,  it  seems  that 
if  a  term  has  been  once  expressly  assigned  to 
attend  the  inheritance,  subsequently  to  which  no 
act  has  been  done  inconsistent  with  its  existence, 
there  will  be  no  ground  for  presuming  it  to  be 
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c«A».  vn.  guTpendered  on  account  of  mere  lapse  of  time,  j 
Of  attemdatu  and  the  silence  of  the  party  entitled  to  the  in-   ^ 


tfrms. 


Satisfied 
tpnnsto 
cease  after 

3lBtOf 

December, 
1845. 


party 

heritance  concerning  it.     It  may  be  proper  also  I 
to  remark,  that  a  deed,  purporting  to  be  an  as- 
signment of  an  old  term,  may,  if  that  term  by    i 
any  accident  has  ceased,  operate  as  the  creation 
of  a  new  one:  {Deem  v.  Kemt/s,  9  East,   336;    ; 
Doe  y.  Brooks,  3  Ad.  &  Ell.  513.)     It  has  some-    , 
times  happened  that  the  trustee  of  a  term  has  had 
the  freehold  conyeyed  to  him  in  order  to  make 
him  a  tenant  to  the  pracipe  for  the  purpose  of 
suffering    a   recovery,    whence  questions   have 
arisen  as  to  whether  or  not  the  term  became 
merged ;    but  it    has    been    decided    that   the    , 
term  would  not  become  actually  drowned,  but    ' 
merely  remain  in  a  state  of  suspended  animation    | 
until  resuscitated  by  the  recovery   being  duly 
perfected :   {Ferrors  y.  Fermor,    2   RolL   Rep.    | 
245;  S.  C.  Cro.  Jac.  643;  Teme's  case,  1  Ventr. 
280.  cited.)  ( 

3.  Recent  Enactments  relating  to  Attendant      i 

Terms.  | 

By  the  recent  statute  8  &  9  Vict.  c.  112, 
every  satisfied  term  of  years,  which  either  by 
express  declaration,  or  by  construction  of  law, 
shall,  upon  the  31st  day  of  December,  1845,  be 
attendant  upon  the  inheritance  or  reversion  of 
any  lands,  shall  on  that  day  absolutely  cease  and 
determine  as  to  the  land  upon  the  inheritance  or 
reversion  whereof  such  term  shall  be  attendant 
as  aforesaid  ;  except  that  every  such  term  of 
years  which  shall  be  so  attendant  as  aforesaid  by 
express  declaration,  although  hereby  made  to 
cease  and  determine,  shall  afford  to  every  pers(m 
the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim,  and 
demand,  as  it  would  have  afforded  to  1dm  if 
it  had  continued  to  subsist,  but  had  not  been 
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isaagned  or  dealt  with  after  the  31st  day  of  chap.  vii. 
December,  1845,  and  shaU,  for  the  purpose  of  qf  attendant 
^aeh  protection,  be  considered  in   every  court      *^* 
of   law  and  equity  to  be    a  subsisting  term : 
^sect.  1.) 

]By  the  section  immediately  following  (sect.  2),  ^^^  satisfied 
it  is  also  enacted,  that  every  term  of  years  then  ceaoe  after 
sal)sisting,  or  hereafter  to  be  created,  becoming  D^*ember 
satisfied  after  the  31st  day  of  December,  1845,  i845. 
and  which,  either  by  express  declaration,  or  by 
<K>ixstruction  of  law,  shall  after  that  day  become 
attendant  upon  the  inheritance  or  reversion  of 
any  lands,  shall,  immediately  upon  the  same  be- 
coming so  attendant,  absolutely  cease  and  deter- 
mine  as  to  the  land  upon  the  inheritance  or 
reversion  whereof  such  term  shall  become  atten- 
dant as  aforesaid. 

The  operation  of  this  statute  seems  to  be,  that 
an  outstanding  term  made  attendant  upon  the 
inheritance  by  express  declaration  before  the 
31st  of  December,  1845,  is  still  to  be  considered 
as  existent,  for  the  purpose  of  such  protection, 
to  all  persons,  as  it  would  have  afforded  to  them 
before  the  passing  of  this  act.  Such  terms, 
therefore,  must  hereafter  be  deemed  existent  or 
non-existent  at  the  time  of  any  ejectment,  as 
the  same  shall  or  shall  not  afford  a  protection 
within  the  meaning  of  the  act  to  the  party 
setting  up  the  term,  so  that  a  surrender  cannot 
in  such  case  be  presumed  ;  and  with  respect  to 
all  other  cases,  it  is  expressly  declared,  that  a 
satisfied  attendant  term,  subject  of  course  to 
any  questions  as  to  whether  it  constitutes  a 
satisfaction,  is  ipso  facto  determined,  and  con- 
sequently, it  is  unnecessary  to  call  in  the  aid  of 
the  doctrine  of  presumed  surrender:  (Ad.  Eject. 
68,  4th  edit) 

END  OF  VOL.  I. 
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